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InN MEMORIAM. 


SuPREME CouRT OF THE STATE OF LOUISIANA, 
SATURDAY, May 10, 1884. 


The Court was duly opened. Present, their Honors, E>ywarD BER- 
muDEZ, Chief Justice, and Fetrx P. Pocut, Rosert B. Topp, THomas 
C. MANNING, CHARLES E. FENNER, Associate Justices. 

The minutes of Friday, the 9th day of May, 1884, were read and 


approved. 
Henry C. MILLER, Esq., presented, with appropriate remarks, the 
following resolutions, adopted at a meeting of the New Orleans Bar: 


The members of the New Orleans Bar have heard with profound 
regret of the death of the Hon. Jupan P. BENJAMIN who was for thirty 
years a distinguished lawyer of this city and State, and they desire to 
manifest their admiration for his preéminent ability and their respect 
for his memory; therefore, be it 

Resolved, That Jupau P. BENJAMIN, endowed with an intellect of 
the highest order, improved by the highest cultivation united in his 
intellect, thus improved that intimate and extensive knowledge both 
of the civil law and of the common law, which placed him in the first 
rank of the bar in Louisiana, and later in the foremost rank at the 
English bar. 

Resolved, That his quickness of apprehension, his power of analysis, 
his clearness of conception, with his great power over language, gave 
him a most eminent position as an advocate, recognized here and in 
England, as it would have been wherever forensic oratory could secure 
appreciation. 

Resolved, That to Jupan P. BENJAMIN belonged the rare distinction, 
after winning the first professional honors in Louisiana, of achieving 
eminence at the English bar, with no aids to that extraordinary success 
save the talent with which nature endowed him, and the learning won 
by his great industry and energy. ‘ 

Resolved, That while Jupau P. BENJAMIN, for the last twenty years, 
belonged to the English bar, and the lustre of his professional career 
for that period has been shed upon that bar, yet it is left for the mem- 
bers of his profession in this city to claim him as a Louisiana lawyer, 
and to point with just pride to his great reputation as a civilian already 
secured here before he won his high distinction in the courts of England. 

Resolved, That in his relations to his clients, JupAn P. BENJAMIN 
was distinguished by devotion, fidelity and efficiency, which they recip- 
rocated by a personal attacliment as unstinted as was their admiration 
for his talents. 

Resolved, That the sympathy of the Bar be extended to the family of 
the deceased, and a copy of these resolutions be transmitted to them 
by the President. 


Replying on behalf of the Court, His Honor, the Carer Justice, 
responded as follows: 
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In full accord with the Bar, the Court reciprocates the sentiments of 
respect and admiration uttered on this occasion as a tribute to the 
memory of the regretted distinguished jurist whose name has been pro- 
nounced with such deserved eulogy. 

It is undoubtedly becoming that the Bar of which he was, for more 
than a quarter of a century, a bright ornament, should mingle its voice 
with that of his brothers across the broad ocean, to honor in him the 
first American who, from the memorable discovery of this Continent, 
left penniless the shores of the New World to seek and find fame and 
fortune in the over-crowded mother-land. It is an honorable duty 
which brotherhood and friendship alike impose to deck his brow with 
imperishable laurels. 

Mr. BENJAMIN was richly endowed by nature, which seemed to have 
lavished upon him its most precious gifts. He enjoyed a robust con- 
stitution and a vigorous mind. He felt and knew his personal worth, 
and had from the beginning laudably aspired after distinction and emi- 
nence. 

Twenty years ago he figured conspicuously at our Bar, like a glitter- 
ing star midst the galaxy of giants, whose science was that of the law 
and whose superior mission was to aid judicial authority in the admin- 
istration of justice. 

He could and did well cope with his seniors, the Hercules of those 
days: Mazureau, Grimes, Eustis, Soulé, Slidell, Bonford, Roselius, Pren- 
tiss, and others. He proved equal to either, inferior to none. 

The records of the Courts (the Reports), which contain copious ex- 
tracts from his arguments and exhibit the jurisprudence of the country 
as expounded by the tribunals in last resort, are abundant evidence 
and bear loud testimony of the truth of every encomium paid to him as 
a jurist, as well here as abroad. 

By one of the greatest lawyers of his new adopted country he has 
been assigned a post at the side of, if not above, Story himself. By 
another, he is called one of the greatest. advocates whose voice was 
ever raised in Westminster since the death of their own Scarlett, while 
an English statesman and man of letters ranks him as an orator above 
D'Israeli. 

His success was due to his varied linguistic and juridical acquire- 
ments, to an abnormal capacity for work, to the promptness and acute- 
ness of strong perceptive faculties, to his surprising powers of discrim- 
ination and condensation, to the incomparable vigor and perspicacity 
of his constitutionally logical intellect, to an unfailing sound judgment, 
to the unsurpassed felicity, elegance, force and fluency of his charming 
diction. 
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His predominant privilege consisted in a brief, methodical, lucid 
exposition and appropriate developments of the pivotal points and 
crucial questions arising in vexed and complicated controversies, which 
he invariably made attractive and instructive, so as to command atten- 
tion, subdue his listeners as well on the Bench, in the Box, or at the 
Bar. 

No man was ever known, gifted with more lightning-like, instanta- 
neous appreciation of facts and wonderful facility for arranging and 
presenting the arising questions of law. 

Of him, as of Lord Mansfield, it may be said that his statement of 
the case was an argument which carried conviction and secured tri- 
umph. 

The simplicity of his language and style was remarkable. It was 
such that even ordinary minds could understand and follow him in his 
acute and subtle deductions. 

After hearing him, many would feel surprised at his easy and irre- 
sistible solutions, and think they could have done as well. Thus, on 
one occasion, that of the memorable egg, felt and thought the admirers 
of Columbus. 

He was extensively read in the civil law and was a reasoned admirer 
of Domat and Pothier, whom he invariably proclaimed as the greatest 
Romanists, civilians and jurisconsults that ever lived. 

He was particularly well versed in the commercial law, the thorough 
knowledge of which is the secret key to the amazing success which he 
obtained abroad. 

His eminence as a constitutional lawyer in this country where legis- 
lative bodies, whether Federal or State, are not omnipotent parlia- 
ments, was, perhaps, not such as can authorize the absolute proposition 
that he was not without peers in that exalted, transcendent domain of 
organic law. 

He was admitted, here, to the practice in 1832. He did not rise grad- 
ually, but at once leaped to distinction among the foremost in the pro- 
fession. His practice was extensive, substantial and lucrative. In 
fifteen years he realized a fortune and retired; but financial disorders 
drew him back to the forensic arena, where he soon recuperated from 
his losses. To his clients he was infallible. 

In politics he ranked high, serving first in State legislative bodies. 
During the late deplorable commotion, he filled the elevated functions 
of Secretary of War, Attorney General and Secretary of State of the 
Confederacy. 

At the close of the conflict, when the States sank under physical 
impotence for further contention, he retired to England, starting at 
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the foot of the English Bar, at the advanced age of fifty-five, and soon 
became and was recognized as a leader. His practice was immense 
and enabled him to 1ealize the large fortune which he has left. 

In the course of his professional career in Louisiana, assisted by Mr, 
Slidell, afterwards Chief Justice, he prepared a well-distributed and 
valuable digest which then had its importance, which served as a guide 
for the admirable work of Mr. Hennen and which is even now at times 
consulted with great profit. 

In the latter part of his life, notwithstanding the pressure of profes- 
sional business, he published a work on Sales of Personal Property, 
which is a remarkable production and is deemed a standard of author- 
ity in England and here, edited already four times. 

With some, the natural endowment of the mind produces a sense of 
self-reliance which disinclines to labor and begets presumption, if not 
offensive overbearance. It was not so with Mr. BENJAMIN. He enriched 
his natural aptitudes by arduous, regular and fruitful study. It was 
owing to his energy and industry, to his constant application, that 
he was enabled to attain the distinction and fame which ultimately 
crowned his efforts. 

His life and success are bright examples to the young members of 
the Bar. They teach the lessons that the highest protessional achieve- 
ments are never the prize exclusively of wealth, protection or other 
fortuitous incidents. As they turn to the picture of this great lawyer 
and good man, surrounded by those ot Marshall, Clay, Webster, Cal- 
houn, Martin, Grimes, Soulé, Livingston and Roselius, which adorn 
this chamber, let them behold in him a signal example of the power 
of genius, of intense labor and.fidelity to duty, united to conquer all 
difficulties and obstacles and to rise superior to all disasters, calamities 
and misfortunas. 

With such a model before them, there is nothing like failure in the 
earnest efforts for distinction and fame. 

The Bench and Bar of Louisiana condole with the bereaved family 
of the lamented one and offer them the utterances of their feelings on 
this mournful occasion. 

The appropriate resolutions submitted by the Bar will be spread on 
the minutes; and the Court stands adjourned till Monday, without 
transacting any business. 
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OF THE 
‘uide 
“| SUPREME COURT 
rfes- . 
rty, 

RULE I. 
hor- 

TRANSCRIPTS. 

» of 1. In preparing transcripts of records, in causes appealed to this 
not Court, clerks must observe the following requirements : 
hed First—Such transcripts should be written in a fair, legible hand, on 
was good, strong paper (known as transcript cap, and having a double 
hat margin on each page thereof), and the various parts should be securely 
ely - fastened together at the side with tape or cord when not bound. 





Second—The different portions of a record should be made to appear 
inthe order of their respective filing, and entries from the minutes with 






exact dates. 























ve- 
er Third—W hen the records of one or more other suits are introduced 
er as evidence in a cause, such records should appear in the transcript 
al- distinct from, and subsequent in order to, the rest of the record of the 
rn principal suit. . 
er Fourth—The transcript should show for which party to the suit each 
ill witness is sworn, and by which party each document or record is 
es offered in evidence. 
Fifth—No one document should be copied twice in the transcript. 
1e Sizth—In the absence of special instructions from appellant, all | 
ordinary process of court and returns thereon, such as citation, writs— 
y mesne or executory—will be omitted from the transcript when the case 
n was contradictorily decided. The rule does not apply to confirmations ' 
of defaults or other judgments obtained by default. 
Upon the application in this Court by appellee, supported by affi- 1 
t davit to the materiality of such process and returns, for determination 






of the matters before this Court, the same may be added to the tran- 
script filed here. 








Seventh—An accurate alphabetical index should be attached to and { 
form part of each transcript, affording reference to particular pages of j 
the same (and with proper designations or words of description), for if 






the several pleadings, processes and orders in the suit; for the deposi- 
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—— a Ji 
i tions and testimony of each witness by name (and not by general refer- been in 
| ence to testimony); for the note of evidence; and for each document, Docket, 
giving the latter its correct title, or some sufficient designation, show- J) ghereup 
ing its nature and character (and not merely by the letters, marks or foot the 

figures indorsed thereon). 6. U 
Eighth—When records of other suits are included in the transcripts, Act No. 
as indicated above in the third requirement, a like index to each of herctofe 
records should follow the general index, but be mentioned therein. 
2. Any neglect or omission to observe this rule strictly will subject 
clerks, 1s aforesaid, to the cost of repairing such neglect or omission. 1 O 
RULE II. record 
DEPOSIT OR BOND FOR COSTs. ration | 
}. The party applying for the filing of a transcript of the record in miss 1 
a cause in this Court must first tender to the clerk his bond, with satis- 2. Ft 
factory security, in the sum of fifty dollars, for the payment of such should 
fees as may accrue to the clerk, or deposit with the latter, in place of § ™™* 
such bond, the sum of twenty dollars. ; : 3. 3 
2. The clerk is authorized to require from the applicant, previous kas bee 
to docketing, numbering and filing any motion or proceeding in a civil 4 
case, a bond or deposit, in compliance with Section 1 of this rule; pro- iek's 
vided, in cases of motions to extend the time for filing transcripts, it will that off 
be sufticient for the party to deposit an amount to meet the attending — 
costs thereof. fling « 
3. No attorney will be accepted as security for costs. which 
4. In all cases wherein bonds for costs may be given, the clerk shall mgulat 
be entitled to demand the payment of his costs every sixty days. In wansc} 
| case of non-payment the clerk shall have the right to refuse further 
proceedings iv the case. 
i RULE III. — 
| DOCKETING. Re ons 
1. Cases will be docketed in the order of filing. 
| 2. No motion or proceeding will be entertained by the Court, unless 
previously filed, numbered and docketed by the clerk. 
| 3. Motions for extension of time to file transcripts must be supported Lt 
by affidavit of the clerk of the lower court, or of counsel, or of the rial. 
| mover. Such affidavit must state specifically the causes which pre- fay, w 
| vented the completion of the transcript within the legal delay. not ap 
4. The clerk will keep a Summary Docket, but will enter causes esotin 
therein only on the formal written application of counsel, stating the > | 
facts entitling such causes to a summary trial, and he will so enter them Lave 2 


in the order of such application. 
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5. Whenever it shall be made to appear to the Court that a case has 





been improperly caused by counsel to be placed upon the Summary 





Docket, with a view to obtain an undue preference, the same shall 
thereupon be transferred to the Ordinary Docket, and entered at the 
foot thereof. 

6. Until changes made by the Court to carry out the provisions of 
Act No. — of 1884, the cases will be placed on the various dockets ax 














heretofore established. 







RULE 


WITHDRAWAL 

1. Only counsel engaged in a cause will be allowed to withdraw the 
record of the same from the clerk’s office, and then not until the expi- 
ration of the three days allowed by law within which motions to dis- 


IV. 


OF RECORDS, 

















miss may be filed. 
2. Records shall, in all cases, be receipted for on withdrawal. They 
sould be returned to the office within a reasonable time, and must be 








mturned on the requisition of the clerk. 
3. No record shall be withdrawn from the clerk’s office after a cause 
has been submitted or final decree therein made has become executory. 
4. Whenever the transcript of appeal, which has been filed in the 
derk’s office of this Court is lost, mislaid, or has been removed from 
that office, either party to said appeal may supply its place by another 
wanscript, which shall be considered as filed of the same date as the 









fling of the lost, mislaid or removed transcript; and any cause in 








which said substituted transcript shall be filed, will be heard in its 
mgular place on the calendar, notwithstanding the absence of the 
wanscript first filed in this Court. i | 






RULE V. 






COURT WEEK. / 
Court will be held to hear cases every day of each alternate week of ‘ 
the session, unless exceptionally otherwise. 







RULE VI. 
ASSIGNMENT OF CASES FOR TRIAL. 

1. On Monday of each court week cases will be called aud fixed for 
mial. These cases shall be properly posted by the clerk, by the next 
day, which shall be notice to all parties. This portion of the rnle will 













s 


uot apply in country tems, during which, cases will be called and tried ; 
«entinuously, in the orde: in which they are filed. : 
2. Before the calling of cases opportunity will be given counsel to : 
have any cause entitled to preference called and fixed for trial. | 
4 
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3. Country cases not submitted on the first calling, subsequent to 
the expiration of the third judicial day following the return day, will be 
placed at the foot of the docket, and those not submitted on second 
calling after the expiration of the delay mentioned, will be continued 
to the next term. ° 

4. All cases on the city docket which have not been submitted to 
the Court, after having been twice duly called for trial, shall be removed 
from the trial dockets and placed upon a docket to be called the Delay 
Docket, and shall not be again put upon the trial dockets, except on 
motion and leave granted thereon. 


RULE VII. 


BRIEF. 


1. Within ten days after any cause shall be fixed for trial, the appel- 
lant shall file with the clerk a printed abstract of all the facts of the 
case necessary to a full understanding of the questions in the cause, as 
said facts appear upon the record; the facts to be stated independently 
and by numbers, and each article to be verified by references to the 
record; this abstract to include also, when necessary to an understand- 
ing of the points, a brief statement of the petition ana answer and other 


pleadings in the cause. 

2. Within the same delay, appellant shall also file a printed brief 
of the points, arguments and authorities upon which he relies. This 
brief shall include a concise syllabus, to be placed either at the begin- 
ning or end of the same, indicative of the principal point or points con- 
tained therein and of the authorities relied upon to support each prop- 
osition of law advanced. , 

Statements of facts not denied will not, however, be considered as 
confessed. 

8. Ten copies of the abstract and of the brief shall be furnished and 
filed with the clerk; one for the opposite counsel and the remainder for 
the use of the court. 

4. Within twenty days after the fixing of a cause, the appellee, if not 
satisficd with the abstract of facts filed by the appellant, shall file an 
abstract of his own following as near as may be the order of statement 
adopted by appellant, confessing, denying or qualifying the statements 
of appellant, and adding such other facts as he may deem supported by 
the record. 

5. Appellee shall file ten copies of the abstract and of a brief of 
points and authorities embodying the requirements set forth in regard 
to appellant. 
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6. The appellants will have the right of replying to the statements 
of the appellee, without being entitled to any delay for the purpose. 

7. At country terms appellant shall fnrnish the statement required 
by the first section of this rule on filing the transcript of appeal and 
appellee shall answer it within three days thereafter. Parties unable 
to submit printed briefs within the delay allowed are authorized to file 
two manuscript copies, in a fair legible hand, one for opposing counsel 
and the other for use of the court. 

8. No cause shall be heard unless one of the parties has complied 
with the foregoing sections of this rule, and if neither party has so com- 
plied, the case shall, on objection to trial, be continued and go to the 
foot of the docket. It is made the duty of the clerk to inform the 
Court on this point when a ease is called for trial. 

9. In all appeals returnable to the city term, briefs must be filed at 
least by the time the case is called, and time will not be given to file 
them thereafter, unless it shall appear that the judgment had become 
final in the lower court within a month immediately preceding the re- 
turn day of the appeal. If the appellant has not filed any brief when 
the case is called, but the appellee has, the appellee may orally argue 
the case, and the appellant shall not; but a brief of appellant will be 
received, if presented before the case is decided. No longer time than 
seven days from the filing of the transcript will be given to any parties 
to file briefs. 

10. Counsel who have complied with this rule, may either argue or 
submit the cause, and may object to oral argument by opposing coun- 
sel who have not complied with the rule. 

Il. No delays will be granted to file briefs after the submission of 
a case, but parties are at liberty, after such submission, to file briefs, 
upon certifying that copies of the same have been served on opposing 
parties, with date of each delivery. 

12. The clerk shall receive no brief in a cause after it is submitted, 
unless accompanied by the certificate required by the eleventh section 
of this rule. 


13. All briefs should show, on the c ver at least, on whose behalf 
the same are presented. 
RULE VIII. 
ARGUMENTS. 
1. The original plaintiff in the lower court shall have the right of 
opening and closing the argument of the cause in this Court. 
2. Not more than one hour will be allowed to the counsel for each 
side, except where in special cases the Court, on application made be- 
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fore the opening argument is begun, may otherwise order. The time 
not consumed by one counsel will be allowed to another on same side, 
3. Reading of brief in lieu of oral argument will not be allowed. 


RULE IX. 
REHEARINGS. 

1. Applications for rehearing must be by petition filed within the 
legal delay, and must be accompanied by a printed statement of all 
the points and authorities on which the party founds his application, 
Additional time for elaborating the argument on such points and 
authorities may be granted upon a proper showing, if made before the 
delay expires. 

2. When a petition for rehearing in any cause is filed, ten copies of 
the printed statements shall accompany the same. The clerk will im- 
mediately enter it in the docket kept for that purpose, and place the 
record with the decision, the petition and five copies of the statement 
in the consultation room. 2 

3. When a rehearing is granted, and the Court does not pass upon 
the case immediately, the cause may be immediately fixed for agpartic- 
ular day or called and fixed with preference, as the Court may direct; 
in which last event, briefs will be required. 

4. Oral argument may be granted in such cases in the discretion of 
the Court, if applied for on motion made four days previous to the trial 
day, and certified as served on the opposite counsel. 

5. The clerk will properly designate the cause on the Judge’s docket 
as being upon rehearing, and also the fact when oral argument is to be 
heard. 

6. Only one rehearing in any cause will be granted, unless matters 
are decided which had not been previously considered, and reserve has 
been made by the court for an application. 

7. Applications for rehearing will be entertained only where the 
judgment disposes finally of the cause. 


RULE X. 


MOTIONS TO DISMISS. 


1. Motions for dismissal of appeals shall be filed and fixed for trial 
by the clerk in his office. They shall be so fixed for the Monday of 
each court week, at least one week’s previous notice being given by 
posting at the court-room entrance; »ut if not tried on the day for 
which they are thus fixed, they shall be continued to Monday of the 
next court week. 
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2. Such motions shall set forth distinctly all the grounds relied on, 
and on their trial shall be argued in printed briefs, which must conform 
in character and number to the requirements stated in Rule VII. 


RULE XI. 


MOTIONS AND INSTRUCTIONS. 

1. All motions made in open court must be offered before the reg- 
ular business of the court is begun or after it is closed. 

2. No motion will be entertained unless it be in writing, upon not 
less than a half sheet of paper, and with a proper title endorsed upon it. 

3. All instructions to the clerk and agreements of counsel, on which 
the Court is to act, must be in writing and duly filed. 

RULE XII. 
WRITs. 

1. No application for writs of mandamus, prohibition, certiorari, and 
the like, will be entertained by the Court, unless previously properly 
docketed and filed in the clerk’s office. 

2. The Court will entertain no application for a writ of prohibition, 
unless previous notice of intention to make such application shall have 
been given to the opponite party or his counsel, the service of such 
notice to be made to apvear by affidavit. 

3. All applications for writs and rules to show cause shall be fixed 
and submitted on printed briefs, and without oral argument. 


RULE XIII. 


DEATH OF PARTY TO APPEAL, ETC. 

1. Whenever, pending an appeal, either party shall die, his proper 
representatives may voluntarily come in and be admitted parties to 
the suit, and thereupon the cause shall be heard and determined as in 
other cases. 

2. When the appellant dies, pending the appeal, if his proper rep- 
resentatives be known and reside within the State, and have not made 
themselves parties to the case, the appellee may on affidavit apply for 
an order to summon them to appear within twenty-five days; and in 
default of such appearance, after due return of service, the appellee 
may move the dismissal of the appeal, or have the cause heard and de- 
termined as in other cases. 

3. If the proper representatives of the appellant be not known, or 
do not reside within the State, the appellee may, on affidavit, obtain an 
order, that unless they appear and become parties within three months 
from publication, the appeal will be dismissed. The appellee must 
cause the said order to be published three times in a newspaper printed 
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at the seat of government of the State, or in the place where the Cour 
sits, and upon proof of such publication, and in default of appearance, 
the appellee may have the appeal dismissed, or the cause heard and 
determined as in other cases. 

4. If the appellee dies, pending the appeal, and his proper repre 
sentatives be known and reside within the State, and have not made 
themselves parties to the cause, the appellant may, on affidavit, apply 
for an order to summon them to appear within twenty-five days, and in 
default of such appearance, after due return of service, the appellant 
may proceed to have the cause heard and determined, as in other cases, 

5. If the appellee’s proper representatives be not known, or do not 
reside in the State, the appellant may, on aflidavit, obtain an order that 
unless they appear and become parties within three months from pub- 
lication, the appellant will proceed to have the cause heard and éeter- 
mined, and cause the said order to be published three times in a news- 
paper printed at the seat of government of the State, or in the place 
where the Court sits, and upon proof of such publication, and in default 
of appearance, the appellant may proceed to have the cause heard aad 
determined as in other cases. 

6. The foregoing provisions will apply to corporations, the charters 
of which may have expired, pending the appeal, by limitation, forfeit- 
ure, or other mode of dissolution. 


RULE XIV. 
APPLICANTS FOR ADMISSION TO THE BAR. 


1. No person applying for admission as an attorney and counsellor- 
at-law shall be examined as such until his name as a candidate for 
admission shall have been, by the clerk, published during three judi- 
cial days at the foot of the trial list posted at the court-room door. 


' Application to be made through the clerk. 


2. The Court will hereafter require of candidates for admission to 
the bar: 

First—Evidence of citizenship of the State of Louisiana. 

Second—Evidence of good moral character, by certificate, in con- 
formity to the statutes of March 28, 1523, and March 20, 1842, and of 
two years’ study, according to Act of May 7, 1877. 

3. The Court will not be satisfied with the qualification of a candi- 
date in point of legal learning, unless it shall appear by examination 
that he is well read in the following courses of studies at least: Story 
on the Constitution; Vattel’s Law of Nations, or Wheaton’s Elements 
of International Law; the History of the Civil Law in Louisiana; the 
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Louisiana Civil Code; the Code of Practice; the Statutes of the State 
of a General Nature; the Institutes of Justinian; Domat’s Civil Law; 
Pothier’s Treatise on Obligations; Blackstone’s Commentaries, Fourth 
Book; Kent’s Commentaries; Smith on Mercantile Law; Wood on In- 
surance; Story or Parsons on Notes; Chitty or Bayley on Bills; Green- 
leaf, Starkie or Phillips on Evidence; Russel on Crimes; Bishop on 
(riminal Procedure; and the Jurisprudence of Louisiana, as settled by 








the decisions of the Supreme Court. 


4, The examination shall be conducted in the following manne) 
At the beginning and during the course of the session in New Orleans 
md at the opening of the terms in the country, the Court will appoint, 
from among the members of the bar, a committee of nine, four of whom 
shall constitute a quorum, who are requested to lend their aid to the 
Court. On the production of a certificate from the committee that he 
has been examined upon the above works, and that he is, in their 
opinion, qualitied for admission to the bar, the Court will admit him to 
a public examination, and if such examination is satisfactory to the 
Court, the candidate will be admitted and licensed as an attorney and 
counsellor-at-law. 


5. The committee will meet twice in each month during the sessions 
of the Supreme Court, to wit: on the Friday preceding each court week. 

6. The Court will examine on Tuesday of each court week. 

7. Each candidate to be examined separately before the committee 
and the Court. 

8. No oath will be administered and license issued unless the fee of 
the clerk has been previously paid. 

9. Candidates who have been rejected by the committee, or by the 
Court, will not be reéxamined until after six months of additional study. 
An applicant not admitted by the Court will not be reéxamined, unless 


on production of a new certificate of examination and competency from 
the committee. The several examining committees will furnish the 
Court with a list of candidates examined by them who have not been 
recommended for admission. 
10. The clerk is directed to open and keep a roll of attorneys, which 

will contain: 

1. The full name of the attorney. 

2. The place of his nativity. 

3. The date of his nativity. 

4. The place of his admission. 
5. The date of his «admission. 
The authority of his admission. 
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7. The place of his residence. 


iP) 


. The signature in full of the attorney. 
- The date of registry. 
10. Remarks. 

11. The clerk will require from the applicant for enrolment evidence 
of his admission to the bar, but in case of the loss or destruction of the 
diploma or license showing admission, the clerk will make the enrol- 
ment on the affidavit of the applicant, noting the circumstance in writing 
on the roll. 


< 


12. No attorney who has failed to comply with this rule will be per- 
mitted to practice before the Court. 


The foregoing rules will be relaxed when convenient for the proper 
dispatch of business, or where their rigid enforcement, when the Court 
sits for the trial of country cases, might work injury or a protracted 
delay. 
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BRRATA. 


Page 63, ‘and therefore abrogated,” in syllabus, should be, “ and 
therefore it abrogated.” 

Page 80, ‘‘uniformily,” should be “uniformly.” 

Page 165, “Capitol,” should be “Capital.” 

Page 186, “terms had not been charged,” should be ‘‘changed.” 

Page 203, “that the tender of the letter does not justify the construe- 
tion of it,” should be ‘‘that the tenor of the letter does not justify their 
construction of it.” 

Page 301, ‘‘ and of others not large anount,” should be “ not large in 
amount.” 

Page 335, ‘“‘our duty is to redress the tendency,” should be *‘repress.’ 

Page 349, “the defendant recovered,” should be “‘reconvened.” 


Page 386, “through his ownership,” should be “suretyship.” 
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SUPREME COURT OF LOUISIANA, 


AT NEW ORLEANS. 


IN 
* 


JANUARY, 1884. 


JUDGES OF THE COURT: 
Hon. EDWARD BERMUDEZ, Chief Justice. . 
Hon. FELIX P. Pocus, 
Hon. ROBERT B. Topp, ; 
' : Associate Justices. 
Hon. CHARLES E. FENNER, 
Hon. THOMAS C. MANNING, 





No. 8374. 

SAMUEL H. KENNEDY vs. THE NEW ORLEANS SAVINGS INSTITUTION, 

Claims acquired by a debtor against his creditor, with full knowledge of the latter's 
noterious insolvency and for the purpose of obtaining an undue preference, cannot be 
set up by the former in compensation of his indebtedness, although the insolvency had 
pot been previously judicially declared. 

Courts of justice cannot be asked to create a transaction or condition of things, which the 
law reprobates and forbids and which they would have undone, if called upon to do so. 


PPEAL from the Civil Distriet Court for the Parish of Orleans. 


Houston, J. 


Thomas J. Semmes and H, BE. Upton tor Plaintiff and Appellant : 

1. Samuel H. Kennedy, on the thirty-first day of March, 1879, obtained the writ of seques- 
tration, from the iate Fifth District Court of the Parish of Orleans, under which writ 
the civil sherift seized and took into his possession certain mortgage notes, which he 


now holds, under said writ. The mortgage notes were. at the date of the issuance of 
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Kennedy vs. Savings Institution. 











































the writ of sequestration, in the possession of David Urquhart, president of said Insti- - 


tution. The writ of sequestration issued prior to the rendition of the judgment, by the : 
United States Circuit Court, appointing receivers to take charge of the property and ti 

* effects of said New Orleans Savings Institution. On the day that the writ of seques. P 
tration issued a real tender was made to the New Orleans Savings Institution of the full ‘. 
amount due by said Kennedy on said mortgage notes. This tender was validly made, 4 
followed by a consignment, and had the effect of a fulland complete payment. R. C. C,, ‘ 
Art. 2167; Walker vs. Brown, 12 A. 266. : 

2, Sequestration is detined to be a mandate of the court, ordering the sheriff, in certain cases, P 
to take into his possession and to keep a thing, of which another person has the posses- ( 
sion, until after the decision of a suit, in order that it be delivered to him who shall be 
adjudged entitled to have the property or possession of that thing. Obligations and R 
titles may be sequestered when their ownership is in dispute. R. C, C. Arts. 269 and ApI 
272, 

3. In ordinary cases of attachment, or when a judicial sequestration is necessary, the law. e 4 
has provided an officer—to-wit: the sheriff—to take care of the property seized; but he is : 


to act only in the event of the parties failing to appoint a fit and proper sequestrator or I 
keeper of their own selection. 4 R. 517, 524; 11 R. 418; 11 M. 462, 522, 523; Meshew vs. I 
Gould, 30 A. 163; Levy vs, Penny, 11 A. 540. t 
4. Compensation takes place by the mere operation of law, even unknown to the debtors. 1 


The two debts are reciprocally extinguished as soon as they exist simultaneously to the ‘ 
amount of their respective sums, R. C. C. 2208 (2204); 4 A. 157; 15 A. 165; United 1 
States Reports, S. C., vol. 95 (5 Otte), pages 177 and 172; 5 Mason’s Reports 212; 2 Otte L 
362, High on Receivers, sec. 247, pages 163 and 164; Waterman on Set-Off, 2d edition, Q ' 
pages 16 and 17; Morse on Banks and Banking, page 41. j 
5. No proceeding has ever been instituted by the State to enforce the forfeiture of the ; 
charter of the New Orleans Savings Ipstitution. It has never been divested of its cor- 
porate character and capacity. Its insolvency has never been judicially ascertained ' 
and determined. 5 R. 63; 5 A, 179; 16 A, 28,29; 31 A. 63; Atchafalaya Bank vs. Daw- ' 


son, 13 L. 497; State ex rel, Lannes vs. Attorney General, 30 A. 958; the State of Louis- ' 
iana vs. Citizens’ Savings Bank, 31 A. 836; Baker et al. vs The Louisiana Portable : 
Railroad Company, 34 A. 754. 3. 

&. The New Orleans Savings Institution has been held by this Court to be a bank. 32 A. 
531. 

7. Our law differs from the common law doctrine, that where a check has been presented 
to and acceptance refused by a bank, there being no privity, the holderof the check can 
not sue the bank. A check duly notijied to the bank constitutes an equitable assignment of 
the fund against which itisdrawn. Case vs. Henderson, 23 A. 49. Overruled. Obiter. 4. 
There is no distinction to be made between the irregular deposit of the customer with 
his factor and that of a depositor with a bank. Bank vs. Coates, 12 Reporter 514; Jack- 
son vs. Tiernan, 15 La. 485; Gordon & Gomila vs. Muchler, 34 A. 604; R. C. C. 2642 to 
2654; Clark vs. Clark, 108 Mass. 522. 

8. No provision in act No. 239. of 1855, entitled an act ‘‘to incorporate the New Orleans 

Savings Institution,” or the act of 1857, amending act No. 239 of 1855; or in act No. 105 

of 1878, page 157, entitled an act ‘‘to extend the charter of the New Orleans Savings 

Institution, with amendments,” providing the mode and manner of its liquidation, in 

the event of its becoming necessary.- There is no general law under which proceedings 

could have been had for its liquidation. The only statutes under which its affairs could 
have been legally liquidated and settled are the acts of 14th and 26th March, 1842, and 
5th \pril, 1843. They are special laws for special purposes, and are to be construed 
together as in pari materia and apply alike to solvent and insolvent banks. These acts 
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are in full force and eftect. 31 A. 837. he second section of the act of 5th April, 1843, 
is in the following terms: ‘It shall be the duty of each of the banks of this State, at all 
times, to receive, in set-off or part off-set of debts due to it, its own debts, when liquidated or 
past due, whether for circulation, deposits or arising from any source whatever, and whether 
such banks be or not in liquidation, and without reference to the date at which the debtor 
offering such tender may have acquired the claim by him offered in off-set.” The terms of 
these laws are general, and apply to all the banks of the State. whether in liquidation or 
not; to those which still retain their charters, as well as to those which have lost theirs 
and are in a train of liquidation. The Commissioners of the Exchange and Banking 
Company of New Orleans vs. Enoch R. Mudge and another, 6 R. 396 and 397. 


Robert Mott, Henry B. Kelly and BE. M. Hudson for Defendant and 
Appellee : 


1. The proceeding by sequestration in this case is irregular, and not warranted by law, 
The mortgage debtor is not. upon the bare averment that his liability upon a mortgage 
note has been extinguished by one of the causes specified in article 739, C. P.. and that 
he fears that the mortgage creditor will conceal, part with or dispose of the note when 
the note has matured, entitled to have the evidence of indebtedness sequestered out of 
the hands of the cieditor, so as to thereby prevent him from resorting to executory pro- 
ceedings to enforce the mortgage, but should be remitted to his right to avail himself of 
the alleged ground of extinguishment of the mortgage debt in any action which ma” be 
brought thereupon by the creditor or his transferree, after niaturity. 


2 The Circuit Court of the United States for the District of Louisiana, having acquired 


jurisdiction ratione personarum of the suit of Larroque et al. vs. The New Orleans 
Savings Institution, had a right to decide every question arising in that suit. and having 
decided to assume charge of the liquidation ofthe affairs of that institution upon aver- 
ments of insolvency and dereliction, and to appoint receivers of its effects, the correct- 
ness of its decision cannot be questioned here. Dillon, removal of causes, p 20; Elliott 
vs. Pierso!, 1 Pet., 340; Wayman vs. Southard, 10 Wh.. 49; Livingston vs. Story, 9 Pet.. 
362; Robinson vs. Campbell, 3 Wh., 222: Payne vs. Hook, 7 Wall, 430. 

The proceedings in the Circuit Court were regular and proper in the exercise of its 
jurisdiction as a court of chancery. the suit of Larroque et al, vs. The New Orleans 
Savings Institution falling plainly within the equity jurisdiction of the court. Mora- 
waetz on Private Corporations, p. 632; Gaylord vs. Receivers, quoted in High on 
Receivers, p. 39, n. 2 


Claims against an insolvent, acquired after insolvency, cannot be compensated against 
debts due to the insolvent prior to and at the time of insolvency. Nor can exemption 
from the general rule be allowed in this case under the exception thereto established by 
Act 157, of 1842, and Act 92, of 1843. Maunsel de Paillat, 7 Ed. 1286; 3 Larombiére, p. 
7is, Nos. 7 and 8; 2 Zachrié, p. 413, No. 32; 7 Toulliér, No. 381; Journal du Palais. 
Table Complementaire, Part II, rerbo Faillite, Nos. 4 5, 194.195; Bossier’s Syndie vs, 
Belair, 1 N. S. 484; Kenner’s Syndic vs. Sims. 6 N. S. 66. 


A Savings Bank is only an incorporated agency for receiving and investing money of 
depositors and if a loss of deposits is incurred, one depositor cannot maintain an action 
against the bank to recover his share. The remaining assets belong to all the deposit- 
ors. One has no bettér right to be paid at the expense of the others than another. And 
if a depositor in such bank is indebted to it as a borrower of its funds, he cannot, in case 
of insolvency of the bank, offset his deposit against his debt due to the bank. Burrell 
vs, Savings Society, 38 Conn. 203; Usborn vs. Byrne, 43 Conn. 156, 








tlt etn 











4 SUPREME COURT OF LOUISIANA. 





Kermedy vs. Savings Institution. 





The opinion-of the Court was delivered by 

‘Bermupez, C.J. On the averment that four certain notes of his, 
secured by mortgage and once owned By the defendant Institution, 
have been paid in part, and extinguished otherwise by compensation, 
by operation of law; that the said notes are in the possession of the 
defendant, who refuses to deliver them and who may dispose of the 
same, the plaintiff has obtained a sequestration thereof, praying that, 
in due course, they be returned to him as his property. 

From an adverse judgment, the plaintiff has appealed. 

The facts disclosed by the record are the following: 

On the 31st of March, 1879, the defendant Institution held four mort- 
gage notes of the plaintiff, each for $5000, on which $2500 had been 
paid and on which $17,500 appeared to remain due. 

On the same day, the plaintiff tendered to the defendant, in extin- 
guishment of the debt thus owing: 

1. All hig rights, title and interest in and to the deposits figuring to 
the credit of two different deposit accounts, evidenced by a transfer to 
him by the depositors of the latter’s claims to such deposits and by 
checks drawn by them against the funds represented by the pass books, 
for $16,658 38. 

2. In cash, the sum of $841 62, being the difference between the 
amount of the deposits and the amount due on the notes ($17,500). 

The Institution refused to accept the pass books, checks and eash in 
payment of the notes and to deliver the notes. The plaintiff there- 
upon deposited the books, checks and cash in a bank, subject to the 
order of the Institution and gave written notice to the latter of the 
deposit thus made. 

The plaintiff then obtained the sequestration of the notes, which since 


March, 1879, have been, in some way or other, in legal custody. 32 A. 


1232. 

It appears further from the record, that on the 28th of February, 
1879, the Institution, after being almost.drained by a run, suspended 
payment and gave public notice of its inability to pay its deposits. 

On the 20th of March, 1879, a bill in equity was tiled in the United 
States Circuit Court for this district, by a foreigner who was a depos- 
itor for a large amount in said Institution, alleging the insolvency of 
the same and praying for its dissolution and liquidation by a receiver. 

On the 31st of March, following, the Court appointed receivers, who 
qualified on the same day and subsequently took possession of the 
property of the concern, realizing and distributing the proceeds thereof 
among the creditors, according to their respective rights. 
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The consideration given by the plaintiff to Pierce Butler and the 





estate of Ann Butler, the depositors aforesaid, for the amount of depos- 










































its figuring to their credit on the books of the company and of their own 
pass books, namely, $16,658 38, and for the checks thereagainst, was 
plaintiff’s own check for $5830 50; that is, thirty-five per cent of 





the whole amount, and an agreement to pay fifteen per cent more in 
case he should use the books. 

The purchase of the rights of the depositors took place on the 29th of 
March, 1879, a month after suspension and advertisement and two days 
before the tender already stated was made. 

At that time, the Institution was not a creditor of either of the But- 
ler depositors. 

Great ingenuity and learning was displayed during the argument of 
the case, to show that the claim Of the Institution, evidenced by the 
notes, had been or had not been extinguished by compensation by ope- 
ration of law, it being admitted, however, on both sides, that the defense 
was good or bad according as the claim of the depositors were acquired 
before or after insolvency, with this distinction, however, that the 
plaintiff claimed that the insolvency had not been judicially declared 
and that this was essential to debar compensation ; while the defend- 
ants urged that it was enough if the insolvency was actual and to the 
knowledge of the plaintiff; but that, anyhow, the insolvency had been 
judicially admitted and that this fully satistied the requirement, if 
valid in law. 

Hence it is that the learned counsel indulged in argument in the dis- 
cussion of the often mooted proposition which does not seem as yet 
finally decided by unquestionable superior authority: Whether service 
of process, or seizure of property, confers jurisdiction. 

It is not deemed necessary to discuss and determine whether the 
appointment of the receivers retroacted te the date of the filing of the 
bill in equity and whether the jurisdiction of the Cireuit Court attached 
from that time. 


It cannot be denied that, if on the day of the filing of the bill in 
equity (Mareh 20, 1879), the Cireuit Court had appointed receivers, and 
that these had taken possession of the assets of the Savings Institution, 
deemed as an insolvent concern, at any time before the purchase by 
plaintiff (29th of March, 1879) of the rights of the depositors, the claim 
in compensation could not have been set up, for it is too clearly settled 
by a number of indisputable authorities, which it is unnecessary to enu- 
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merate, that compensation or set-off is not admissible where the credits 
or claims set up have been acquired after a surrender or cession judi- 
cially accepted or an insolvency judicially declared. 

Conceding, therefore, that proposition, and yielding further, that on 
the 29th of Mareh, 1879, the insolvency of the Savings Institution had 
not been judicially declared and that it then and on the 31st of March 
following, when the sequestration of the notes took place, still was 
under the control of its regular officers and had possession of all its 
assets, the question which arises and which, after all, is the only one 
to be solved in this controversy, is: Whether the claim of the Institu- 
tion for the amount due on the notes can be compensated by the 
drawer and debtor thereof, with elaims against it, purchased after its 
insolvency had become notorious and was well known to him ? 
~ We deem it unnecessary to consider and determine whether Pierce 
Butler and the estate of Ann Butler, who were depositors, and as such, 
creditors, before the insolvency of the Institution had been ascertained, 
could or not themselves have pleaded compensation by setting up their. 
deposits in partial or total extinguishment of a claim of the Institution 
against them, if any had existed. That state of facts is not presented 
and the formal decision of the question is not useful in this controversy. 

The difficulty, then, which is to be solved is, whether, under the law 
of Louisiana, a debtor can set up in compensation, by operation of law, 
of the claim of his ereditor, at par, debts of the latter, acquired after 
that creditor has become actually and notoriously insolvent and has 
practically failed, although his insolvency or failure has not been fol- 
lowed by a judicial surrender or cession of property. 

Before entering into the discussion of that question, we think it 
proper to dismiss at once from consideration the defense that such com- 
pensation can be pleaded successfully under the provisions of the bank 
acts of 1843, In relation to that subject, it is sufficient to say that such 
legislation referred to a class of banking institutions in existence at the 
time, or of similar ones susceptible of subsequent life. It did not enter 
into the mind of the Legislature to provide for money organizations 
which were then hardly known, are no kindred to those in contempla- 


tion, and are not therefore reached by the acts in question. 

Proceeding now with our inquiry, let it be supposed for a moment 
that, instead of meeting plaintiff’s demand with a refusal, as it did, on 
the 3lst of March, 1879, the Institution then, under the control of its 
officers, had accepted in payment of the notes the pass books, the checks 
and the cash offered, and had surrendered the mortgage notes; and 
that some time later, surely within a year, the receivers had instituted 
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suit against the plaintiff, stating the facts occurred, asking the nullity 
of the transaction and payment of the notes ($17,500) and the plaintiff 
here, the defendant there, had answered, maintaining the validity of 
the transaction and his right to the notes, what would have been the 
character of the action? 

Would it not be that of actions which the law gives to creditors or to 
their representatives, to revoke the acts of their debtors, injurious to 
them, under certain stated circumstances? 

Undoubtedly. And would not the issues then presented have had to 
be determined under the empire of principles and laws which should 
and do govern in actions of the nature of that now before the Court? 
Assuredly. ; 

The substantial charge and ground of complaint in the case of such 
revocatory action by the receivers of the Savings Institution, represent- 
ing all those concerned in it, would be that their debtor (the Institu- 
tion) had received in payment, at par, of a valid, active claim due it 
and worth every cent of its face, a counter claim which is not money, 
worth only about one-third of its face, from one who was aware of its 
insolvency, and that by such transaction, which is forbidden by law, 
they have sustained injury. 

In such a case, the material questions to be solved would be: , 

1. Did the creditor of the concern know of its insolveney ? 

2. Has he satisfied the claim of the Institution against him in money? 

If he knew of the insolvency and did not pay in money, the receivers 
would be entitled to a rescission of the transaction, and to recover the 
amount of the notes, less the actual dividends declared on the credits 
purchased against the Institution, and actually ready for payment. 

The law gives to every creditor where there is no cession of goods, as 
well as to the representatives of all the creditors, where there is any 
such cession, or other proceedings by which they are collectively repre- 
sented, an action to annul any contract made in fraud of their rights, 
R. C. C. 1970. 

This action can only be exercised when the debtor has not property 
sufticient to pay the debt of the complaining creditor, or of all his cred- 
itors, when there has been a cession or any proceeding analogous 
thereto. R.C. C. 1971. 


No contract shall be avoided by this action but such as are made in 
fraud of creditors and such as, if carried into execution, would have 
the effect of defrauding or injuring therein. If made in good faith, it 
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eannot be annulled, although it prove injurious to the creditors; and 
although made in bad faith, it cannot be rescinded unless it operate to 
their injury. R.C. C. 1978, 19289. 

Every contract shall be deemed to have been made in fraud of cred- 
itors when the obligee knew that the obligor was in insolvent cireum- 
stances and when such contract gives to the obligee, if he be a creditor, 
any advantage over other creditors of the obligor. R.C. C. 1984. 

By being in insolvent circumstances is meant that the whole property 
and credits are not equal in amount, at a fair appraisement, to the debts 
due by the party. R.C. C. 1985. 

Not only contracts which dispose of property, but all others which 
are made in fraud of creditors and deprive them of their recourse to 
the property of their debtor, come within the provisions of the law. R. 
C.C. 1989. 

No payment of a just debt in money shall be affected by the action, 
although the party was in insolvent circumstances and the person to 
whom he made the payment knew of such insolvency. R. C. C. 1986. - 

Any debtor who shall, within. three months next preceding his fail- 
ure, have disposed of his goods and effects, in order to give an unjust 
preference to .one or more over the others, shall be debarred from the 
benefit of the insolvent laws and the acts shall be declared null and 
void.  R.S. 1808. 

The word failure used in the Code, signifies the situation of the debtor 
who finds himself in the impossibility of paying his debts. Solvency is 
the ability to pay one’s debts. He who cannot pay all that he owes, is 
not solvent. R.C. C. 3556, 11, 26. 

If the act consist merely in the endeavor to obtain a preference over 
other creditors, the party shall lose the advantage to be secured by the 
~ act, but shall be reimbursed what he may have given or paid and he 
shall restore all advantages he has received from the transaction. R. 
C. C. 1983. 

The foregoing are the principles which should be invoked for the 
decision of a cause like that submitted in the present instance. 

Under the textual provisions of the law, it is manifest that it is not 
indispensably necessary that an insolvency or failure of a debtor be 
judicially declared or that he should make surrender or cession of 
property to entitle his creditors or their representatives to annul any 
act done in fraud and to the injury of their rights. It is sufticient that 
he be in the impossibility of paying his debts; that the party who 
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claims to have been benefited had knowledge of his circumstances and 


if he were allowed his pretensions he would obtain an undue preference 


to the injury of the other creditors. 

It is apparent that the plaintiff in this case knew of the failure and 
insolvency of the Institution. He was informed of it by public adver- 
tisement, by the proceeding in equity, and he purchased privileged 
rights against it at thirty-five cents on the dollar, which he seeks to 
have received at par, in payment of his debt to the concern. If this 
were done, the other depositors, creditors of the concern, to whom all 
the assets belong, would sustain an injury of at least sixty-five per cent 
of their interest in one of those items, the notes due by plaintiff and 
would be far from being paid in full, while the plaintiff's claim would 
be, or nearly so. 

It has been well said that Savings Institutions are incorporated agen- 
cies for receiving and loaning money on account of the owners. ‘They 
have no stock, no capital. They are places of deposit, where money 
can be left, to remain or to be taken out at the pleasure of the owner. 
32 Conn. 173. 

They are corporations created for the benefit of the poorer classes, to 
induce them to be careful, saving and prudent. They pay interest or 
dividends, when any are earned, to the deposits, whose méney is invest- 
ed, and made productive. 

The depositors become partners and stand in the attitude of and 
have the same interest as stockholders. Then funds are placed 
together, to be invested in the securities designated by the organizing 
law and are entitled to share the profits in the proportion which their 
deposits and other deposits bear to the profits realized. The corpora- 
tion is their agent, representing their interest collectively and individ- 
ually. 

In the ease of Bunnell vs. Collinsville Savings Society, 38 Conn. 203, 
in which a depositor was seeking to recover twenty-four per cent with 
which the company had credited his action, as his share of losses main- 
tained, the Court said, speaking of such institutions: 

“ Their assets consist of loans of money made by them for the ben- 
efit of their depositors, from whom the money was derived. In case of 
loss, they have no property out of which it can be paid and if the claim 
of the plaintiff is correct, these Institutions would have to go into insol- 
veney and wind up their affairs whenever a loss occurs, however small 
it may be; in which case depositors would have to bear their proper- 
tion of the loss. Had this institution wound up its affairs in conse- 
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quence of that loss, the plaintiff would not have received any portion 
of the sum which he now seeks to recover, for his proportion of the loss 
would be the sum now in controversy. Why should he be benefited 
because the defendant did not go into insolvency? He knew when he 
deposited his money that he was placing it at hazard. He put it into 
the hands of the defendant to be used substantially as his agent for his 
benefit and, in the use, so much of it has been lost. What ground has 
he to complain? The assets this Institution now has belong substan- 
tially to the present depositors. How can he obtain his loss? Shall he 
be paid out of their money? Substantially, he has lost the sum he now 
seeks to recover by his own act, through the instrumentality of his 
agent and he has no right to complain.” 

In Osborn vs. Byrne, decided later by the same court (43 Conn. 156), 
the question presented was, whether a debtor to a Savings Institution, 
who, at a time when it was generally believed throughout the commn- 
nity that it was insolvent, had purchased at par a deposit claim against 
it, could set-off that deposit claim against his indebtedness to the bank. 

The learned Court, after referring approvingly to previous opinions 
of its own touching the character of Savings Institutions and the rela- 
tions between them and the depositors of money therein (32 Conn. 173; 
38 Conn. 203), say: 

“The deposits and the loans are wholly independent of each other, 
so much so, that it does not appear that the one was made in conse- 
quence of the other. * * * The debts which depositors owe to the 
Institution in form, belong in fact to all the depositors, but neither of 
the depositors, nor the Institution, owe them anything more on their 
deposits than their just proportion of the value of the assets that the 
Institution owns. The difference in amount has been lost by these par- 
ties, through the instrumentality of their agent, and they have no right 
to require that the loss shall fall on the other depositors, who have 
already suffered in the same way and to the same extent. 

“The depositors in Savings Banks bear the same relation to each 
other and to the assets of the bank that stockholders in other monetary 
institutions do to each other and to the property of the bank. Disas- 
trous investments affect each in the same way, and in case of insolven- 
cy, all a party who owns deposits in the one case, or stock in the other, 
can claim, is his just proportion of what remains at the final winding 
up of the Institution.” 

The case then presented and decided was one in which the deposits 
had been purchased at par, therefore, at a time when the suspected 
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embarrassment of the concern had not affected the value of the deposits 
with it. How stronger the case of the purchase of such deposits at one- 
third of their face or nominal value and one month after the insolvency 
of the concern had become a matter of public notoriety. 

The same principle recognized by law, existing in Louisiana, which 
authorizes the revocation of acts done by an insolvent, where bad faith 
resulting from actual or constructive fraud exist, and where injury has 
been done to the creditors, prevails, and was recognized in Massachu- 
setts a few years ago by the able Supreme Court of that State. 

The Court then said: 

“The case discloses a purchase of demands against an insolvent 
under cireumstances that should prevent the purchaser from availing 
himself of them in set-off against a debt due from him to the insolvent 
and sought to be recovered by the assignee of the insolvent for the pur- 
pose of general distribution among his creditors. The present case dif- 
fers from that of Aldrich vs. Campbell, 4 Gray, 284, where such pur- 
chase was made in good faith and unaccompanied by circumstances to 
show a knowledge that the purchase would operate to defeat the pur- 
poses and provisions of the insolvent laws. The whole arrangement, 
* * * preceding and connected with the purchase of these demands 
from creditors of the insolvent, indicates the purpose to interfere with 
the proper distribution of the estate of the insolvent, and is contrary to 
the spirit of the insolvent laws. 

“To allow this set-off would not be consonant with equity and justice 
to the parties interested, would directly tend to defeat an equitable 
distribution of the assets among the creditors generally, and would 
enable a debtor of an insolvent, one notoriously so, and who was about 
to become the subject of proceedings in insolvency, to give a preference 
to such creditors of the insolvent as he might be disposed to favor, 
making the debts available to the whole amount due,'if the purchaser 
pleased to take them at that rate, as he might well do if he was to be 
allowed their full amount as an available set-off against his own debt 
by the insolvent, or what would be equally objectionable, to allow the 
debtors of the insolvent to discharge their liabilities by a_ set-off 
acquired by purchasing the depreciated debts of the insolvent at a 
large discount from their nominal value.” Smith vs. Hill, 1877-8, Gray, 
Mass. 573. 

In the subsequent ease of Colt vs. Brown, 12 Gray, Mass. 233, which 
Was an action by receivers of a bank upon a debt contracted before the 


institution of proceedings against the bank, the defendant was denied 
the right to set-off debts purchased since their commencement. 
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Shaw, C. J., there said: 

“To allow the set-off would be inconsistent with the intent and spirit 
of the statutes, and would essentially effect a preference in favor of 
debtors to the bank, by enabling them to pay in a depreciated medi- 
um.” Atlas Bank vs. Nahant Bank, 23 Pick. 480; Makepeace vs. Coates, 
8 Mass. 451; Crease vs. Babcock, 10 Met. 525, cited. 

In his valuable work on Private Corporations, Morawetz, p. 581, 
§ 581, says: 

“Tt seems clear, upon general principles, that an insolvent corpora- 
tion which has ceased to carry on business, cannot distribute its assets 
unequally, and prefer certain creditors at the expense of others. The 
equitable lien of the creditors upon the corporation assets is for the 
benefit of all the creditors equally, and if the corporation can divest 
that lien so as to prefer one creditor to another, this must be done by 
virtue of the powers of management with which the company and its 
agents have been intrusted. The creditors of a corporation must neces- 
sarily be held to have consented that the company’s assets may be used 
by its agents in order to carry on the business, and to further any of 
the purposes for which the company was formed.” 

In Sawyer vs. Hoag, 17 Wall. 610, Mr. Justice Miller said: 

“As soon as the company became insolvent, and this fact became 
known toAhe appellant, the right of set-off for an ordinary debt to its 
full amount ceased. It became a fund belonging equally, in equity, 
to all the creditors and could not be appropriated by the debtor to the 
exclusive payment of his own claim.” See also, 3 Barr. Pens. 470; 6 
Barr. Pens. 420; 60 Ga. 174; and others cited in note of Morawetz at 

foot of sec. 581. 

From all those authorities, it appears that the principle recognized 
and applied is, that the law which has the power to annul a transaction 
has likewise the virtue of preventing the same, and consequently debts 
purchased with knowledge of the debtor’s insolvency and reason to 
believe he is about to go and be driven into insolvency and notice to 
the debtor of the purchase, cannot be set-off on an action on the debt 
due from the purchaser to the debtor. 

Coming back to the case before us: 

What is it that the plaintiff acquired from Pierce Butler and _ the 
estate of Ann Butler when he purchased their rights as depositors? He 


acquired all the rights which they then had, or might subsequently have, 
against the Institution; that is, actual and eventual rights. What were 
those rights? Rights to be paid their deposits out of the proceeds of 
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the assets of theinsolvent concern, in full, if the same proved sufficient ; 


in part, in case the same were inadequate. Pierce Butler and the estate 


of Ann Butler could not have sold to the plaintiff more rights than they 


possessed and which were nothing more than an interest as partners in 
the common fund and its accretions, even if the Institution had not 
suspended, 

The rights of all the depositors who may be received as partners or 
stockholders, that is, their interest in the Institution, became fixed the 
moment that the corporation suspended. The depositors become own- 
ers in common of all the assets and entitled to share the same, after 
payment of privileged debts, in the proportion which their respective 
deposits bear to the net amount ultimately to be realized. 

It is this interest of theirs which the Butlers transferred to the plain- 
tiff and which he acquired. 

As the purchase was made after the known insolvency or failure of 
the Institution, the rights acquired cannot surely be set up in compen- 
sation in full extinguishment of the liability under the notes. 

Compensation did not take place proprio vigore, as a matter of right 
under the Roman law. It was allowed its effects when differences 
arose, but only after judicial determination. Emancipation from such 
restraint as a condition precedent for reaping its advantages and the 
instantaneous vivification of its consequences, even when unknown to 
the mutual debtors, is of Gallic creation. The principles of the mod- 
ern civil law on the subject have been transplanted in the common law 
and set-off or compensation in that system is now regulated by the 
rules of the civil law. 

It is an ‘equitable remedy, which originates in and rests upon good 
faith. It is not permitted when its operation would involve a decep- 
tion and a disappointment of the just expectation and confidence of 
the party against whom it is set up. It is never allowed when repug- 
nant to good conscience, when it is the offspring of artifice, when the 
party setting it up has been guilty of bad faith, actual or constructive, 
and. never when, if sanctioned and admitted, it would prejudicially 
affect the previously acquired rights of innocent third parties. Pardes- 
sus Dr. Com. Vol. 1, No. 235; Merlin Vo. Compens. 2, No. 11; Toullier 
4, p. 381; Mourlon 2, p. 761, No. 1452 (C. N. 1290); 5 R. 288; 6 A. 46, 
207; 7 A. 538; 10 A. 406; R. C. C, 2215. 

If it be true that no law can be pointed out which expressly defeats 
the pretensions of plaintiff, it is equally so that none can be shown 
which formally forbids compensation from being set up when the claim 
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has been purchased or acquired since a surrender or cession of prop- 


erty, or since the opening of an insolvent succession. Yet it is a con- | 


stant principle not to be controverted that counter claims thus acquired 
cannot be allowed in such cases. 

The principle upon which compensation is not permitted in such 
instances is, that “compensation cannot take place to the prejudice of 
the rights acquired by third persons,” (R. C. C. 2215) and that by the 
surrender or cession or opening of the insolvent succession, the rights 
of all the creditors of the bankrupt or insolvent deceased debtor are 
fixed at the time of failure or death and therefore antedate the acquisi- 
tion of such claims. 

The principle is the same in cases of corporations, like the present 
one, which become insolvent and go into liquidation, where their fail- 
ure becomes notorious and knowledge of it is brought home to the 
creditor who has subsequently purchased the claims and attempts to 
set them up in compensation. 

Toullier, Vol. 4, p. 381, pointedly remarks: ft 

“La compensation west pas admise en faveur de celui qui étant 
créancier ou débiteur du failli avant Vouverture de la faillite est devenu 
depuis son débiteur ou son créancier te quelque maniére que ce soit, 
car cette compensation porterait préjudice aux droits acquis par les 
autres créanciers, ce que ne permettent ni ’équité ni la loi.” Also au- 
thorities hereafter mentioned. 

“The equity of the rule on this subject,” said this Court in 10 A. 407, 
“requires that the rights and obligations of all those who have had 
dealings with the bankrupt should be so far unaffected by the bank- 
ruptcy, that no claims should be enforced either for or against the cred- 
itors of the bankrupt which might not equally have been enforced for 
or against the bankrupt himself.” 

Much stress is laid upon what Mr. Justice Story, in his Eq. Jur. sees. 
1438-44, inclusive, and what Mr. Justice Miller, in Blount vs. Windley, 
p. 178, 95 U.S., have said on the subject of compensation as allowed 
and regulated by the Roman law and the Civil Code of Louisiana, but 
conceding the correctness of the views expressed on the matter, it is 
impossible to discern what application the same may have to the pre- 
sent case, where the claim set up in compensation was acquired after 
the notorious insolvency of the bank. See Waterman on Set-off, p. 23, 
§ 22; p. 149, § 120; p. 193, § 171; p. 222, § 200. 

The failure, i. e. a suspension on account of insolvency, has the same 
- meaning and produces the same effect, in such cases, as a surrender, or 
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cession, or opening of an insolvent succession. The rights of third par- 
ties, of creditors of such corporations, whose property is a common 
pledge, are fixed at the date of failure, and compensation cannot take 
place so as to give a preference to one creditor over another, by paying 
him in full to the injury of the others, who would not thus be paid. 

It is an error to suppose that the French law, from which ours 
derives on this subject, quite directly, almost unaltéred, differs in this 
particular. 

There, as here, compensation is not permitted to be set up, where 
the claim is acquired after the failure of the debtor. 

A merchant who ceases or suspends his payments, is in a state of 
failure. C. N. 457. 

Here, where one is unable to pay all his debts, he is, in a legal aspect, 
in failing or insolvent circumstances. R. C. C. 3556, Nos. 11 and 16. 

If there exist any variance or disparity between the two systems, it 
consists in this, that our law is broader and more equitable in prevent- 
ing compensation in all the cases in which the debts set up against an 
insolvent were purchased with knowledge of his insolvency and with 
the view of obtaining an undue preference. 3 Larombiere, p. 716, 
Nos. 7 and 8; 2 Zachario, p. 413, No. 32; 4 Toullier, 381; 7 Toullier, 
No. 330; Rep. Journal P., Compl. Vo. Faillite, p. 7, No. 4,5; p. 49, No. 
194; Cassation, 9 Juillet, 1860. See also 1 N. 8. 484, and 6 N. 8, 66; 2 
L. 84, and 5 R. 288; 2 L. 85; 2 A. 459; 23 A. 112; in which the princi- 
ple was applied. 

The principle under the Code of 1825 and the revised one of 1870, is 
the same as that prevailing under the Code of 1808, when the two first 
significant cases were determined. 

[t is undeniable that, if the transaction proposed by plaintiff and 
refused by the Institution had taken place, it would clearly have been 
such as could have been revoked, for it is glaring that the insolvency 
of the concern was manifestly known to all, and specially to the plain- 
tiff at the time, and the transaction would have amounted to a payment 
in full of plaintift’s claims, in derogation and to the prejudice of the 
rights of other creditors similarly situated to participate equally in the 


common pledge. 

How then can it be legally and fairly claimed that the law which 
would have the virtue of repudiating and bursting asunder such repro- 
bated transaction, can be successfully invoked to force its accomplish- 
ment and execution by the sacred fiat of judicial agency? 
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A system of laws which, could they be desecrated and prostituted to 
operate so offensively and odiously, and to bring forth such monstrous 
wrongful and crying enormity, should at once be stigmatized, in un- 
measured terms, as the handmaid of fraud and the breeder of iniquity, 

The District Judge thus viewed and felt. The judgment appealed 
from should not be disturbed. 

Judgment affirmed, with costs. 

Mr. Justice Fenner concurs in the decree. 

Mr. Justice Manning takes no part. 


No. 8859. 
Buck & Bravcnamp vs. BLair & Buck. 

A judgment in litigation, under an action in nullity, is a litigious right. The transfer of a 
portion of such a judgment by the owner thereof to his attorney, in part payment of 
fees due to the latter in the case, is a giving in payment within the meaning of Article 
2655 Civil Code and it thus presents the purchase by the attorney of a litigious right 
falling under the prohibition of Article 2447 of the Civil Code. 


A PPEAL from the Civil District Court for the Parish of Orleans. 
Houston, J. 


E. D. White and FE. H. Farrar, tor Plaintitf and Appellee : 
. A judgment is a litigious right as long as an action to annul it is pending. 

2. An attorney-at-law who practices in the Court where such a judgment was rendered 
and where the action of nullity pends, cannot acquire it by transfer in settlement of an 
agreement to collect the saine on a contingent fee of fifty per cent. C. C. Art. 24, 2447. 

3. After a dissolution of a commercial firm, each and every partner must be cited individ- 
ually ; and a judgment rendered upon a citation, served after dissolution. on one of the 
partners, is null as to the partner not cited, whether notice of dissolution was ever pub- 
lished or not. Brashear vs. Dwight, 2 A., 404; Montegut vs. West & Bro., 30 A. , 55. 

4. Where a defendant has not been cited and an unauthorized appearance is made for him 
by an attorney. the judgment will be declared null. Marvel vs, Manouvier, 14 A., 3; 
Ridge vs. Alter, 14 A., 866. 

5. Drafts drawn by a consignor against the proceeds of cotton in the hands of his factor. 
accepted by the latter and not paid by him at maturity, but taken up and paid by the 
drawer, do not constitute a fiduciary debt, excepted as such from a discharge in bank- 
ruptcy, under the law of the United States. Baines vs. Adams, 33 A., 46. 

6. If a suit-is pending against a bankrupt, at the time of his adjudication, and such adju- 
dication is not pleaded, this would not preclude the bankrupt from pleading his dis- 
charge, provide | the discharge in bankruptcy is not granted until after the rendition of 
the judgment in the State Court. Rogers vs. Western Ins. Co., 1 A., 161; Keeting vs. Ar- 
thur Stone & Co., 27 A., 590; 79 North Carolina, 334; 55 Indiana, 52; 87 New York, 303. 

7. The cause or consideration of a contract is always open to explanation between the par- 
ties. Big. on Estoppel, 318-20; Saramia vs. Courrege. 13 A., 25. 

8. Nothing but a clear, unambiguous promise to pay a debt discharged by bankruptcy can 


revive it. Neither partial payments nor the payment of interest amount to such a 


promise. 18 Wallace, 1; 10 R.,115; 3 A., 101; 4 A., 401: 5 A., 669, 
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H. H. Bryan and T. M. Gill for Defendant and Appellant: 
One who purchases a part of a judgment, has himself subrogated of record as the owner of 


the whole, contests with another his title and right to be declared to be the owner of the 


whole, seeks in that contest to have the whole declared satisfied and paid, which contest 
is decided adversely to him, is judicially estopped thereafter, from contesting its valid- 
ity or opposing the enforcement of that part not purchased by him. 2 A. 269, 667; 4 A. 
416; 5 A. 18; 6 M. 279; 3 A.619; 7A. 71; 14 A. 140; 18 A. 64; 23 A, 764; 26 A. 185, 706; 
27 A. 314; 28 A. 60; 29 A. 171, 353, 406 ; 30 A. 441, 1147. 

In ascertaining the nature of a plea, resort must be had not only to the petition, but to 
the documents annexed and made part of it and in case of conflict or doubt, the latter 
must control and the pleadings are to be most strongly construed against the pleader. 
32 A. 1029; 33 A. 732; 33 N.S. 69; 1 Este’s Pleadings and Forms, pages 157 and 140; 1 
Chitty’s Pleadings. 261, Perkin’s Edition, 1876; Stephen’s Pleadings, page 333, Tyler’s 
Edition, 1876. 

A plea of payment admits the validlty and existence of the thing claimed, and it is legal- 


ly presumed to continue to exist until such plea be made good, nor can testimony be 


heard to the contrary. 

Where one alleges the payment of the whole or of the part of a judgment, though such 
allegation be false in fact, it is trae as to him, and is an acknowledgment and qualijication 
of and acquiescence in its validity and a renunciation of these means and exceptions he 
might have opposed to its enforcement. 4 R. 127; 5 R. 354, 366; 23 A. 27, 524; 32 A. 947; 
18 A. 64; 2 L. 265. 

Parol testimony is inadmissible to vary, alter, explain. or contradict an authentic act or 
to show what may have been done or said before, at the time or after the making of the 
acts. 34 A. 767, 967. 

The principle of law is that an attorney who appears in a cause, he being a sworn officer 


of the court, is duly authorized and did his duty. 6 A. 736; 25 A. 588. 


An execution of a judgment cannot be stayed or enjoined upon grounds which could 
have been urged as a defense before judgment. 

Where one claims to have a number of means and exceptions to oppose to the enforce- 
ment of a judgment and chooses to act on only some of them, he waives thereby the 
others; and having had his day in court, the judgment rendered on the proceedings and 
grounds elected, is res adjudicata and an estoppel both upon the issues presented and 
those which he failed to present, though he could have done so. 14 A.575; 31 A 212; 71 
Ind. 336; 79 N. Y. 634; 7 Wall. 96, 110; 4 Otto (94 U. S.) 358; 3 How. 102; Hempstead, 
U.S.,C. ©. 440; 1 McLean, U. S., C. C., 452; !8 How. 420; 12 A. 613, 192; 72 Ind, 466; 
101 U.S. 688. 

A judgment obtained during the pendency of bankrupt proceedings, said proceedings 
and the adjudication not having been pleaded, cannot be effected by said bankrupt pro- 
ceedings or by a discharge obtained after the judgment said discharge being pleaded too 
late, and is no bar to the enforcement of the judgment which is res adjudicata. 26 A. 
41-2; 29 A. 17, 719; 31 A 344; ITI American R. 483 (102 Mass. 472); 30 Me. 459; 36 Me. 
15; 5 Cush. 86; 2 Denio, 74; 6 Hill, 255; 21 Vt. 45; 15 Mo. 303; 60 Ga. 532; 61 Ga. 58, 500; 
80 N. C. 329; 55 Miss. 249; 10 A. 338; In re Gallison Lowell's U.S. C. C., volume 2, page 
72; Re Ferguson, Hughes’ U. 8. Court Reports, volume 2, page 286; 52 Iowa, 158; 33 A. 
778, 1094. 


The opinion of the Court was delivered by 
Pocaé, J. This litigation grows out of the following facts and pro- 


ceedings: 
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In the suit of Buck & Beauchamp vs. Blair & Buck, judgment by 
default was rendered, in June, 1871, against the defendants as partners 
and personally, in the sum of $11,816 43. 

In October, 1875, Sam’l H. Buck filed a suit in nullity of said judg- 
ment, alleging want of citation, want of authority in the counsel who 
appeared in his behalf and urging his discharge in bankruptcy; which 
suit is yet undecided. 

In 1878, Buck negotiated a compromise of said judgment, which was 
transferred to G. W. Cary, a friend of his, by the plaintiffs, for the sum 
of $1100—-the written transfer by the plaintiffs containing the follow- 
ing qualification or reservation: “it being the true intent and meaning 
hereof to convey to the said Geo. W. Cary a one-half interest in the 
said claim vs. Blair & Buck, the other half being owned and controlled 
by T. M. Gill, Esq., of New Orleans.” 

On the 7th of January, 1879, Cary presented this act of transfer to 
the district court, moved to be subrogated to the rights of plaintiffs 
and suggesting satisfaction of the judgment, obtained an order grant- 
ing both reliefs. On the 21st of the same month the court ex proprio 
motu rescinded its order, for the reason that Cary owned but a half 
interest in the judgment and could not control its entirety. 

Whereupon Geo. W. Cary proceeded by rule to be recognized as sole 
owner of the judgment. alleging the frequent disclaimer of Gill to own 
any interest in said judgment; and alleging in the alternative that Gill 
could have acquired no legal title to any part of the judgment, by rea- 
son of a prohibitory law inhibiting him from purchasing a litigious 
right falling under the jurisdiction of a tribunal in: which he practiced 
as an attorney at law. 

From a judgment against him, Gill took an appeal to this Court, 
where the judgment of the lower court was reversed.in so far as it 
recognized Cary as the owner of more than a one-half interest in said 
judgment. 34 A. 767. 

On the Ist of May, 1881, Gill, using the name of the original plain- 
tiffs, issued execution for one-half of the judgment for his own exclu- 
sive benefit. Whereupon Sam’! H. Buck obtained an injunction of said 
execution, through a petition, in which he alleged the same causes of 
nullity which he had urged in his suit in nullity and added a denial of 
Gill’s ownership, predicated on the alleged nullity of his purchase of 
a litigious right which fell under the jurisdiction of the tribunal in 
which he exercised his functions as attorney-at-law. Gill and the 


sheriff were made parties to this injunction suit, which resulted in a 
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judgment in favor of Buck. Gill’s appeal from that judgment is the 
litigation with which we are now concerned. 

In defense, appellant urged numerous exceptions, many of which 
have been abandoned on appeal; thes points now presented being the 
following: ; 

1. The plea of estoppel predicated on the fact that Buck having, 
through a person interposed, negotiated for the purchase of the judg- 
ment, and having moved to enter satisfaction of said judgment, must 
be held to have recognized the validity of said judgment and is there- 
fore estopped from setting up the nullity of the same. 

2. The plea of res adjudicata predicated on the decree of this Court 
on the first rule of Geo. W. Cary for subrogation to all the rights of 
Buck & Beauchamp, the original plaintiffs in the case, (34 A. 767), on 
the ground that the court therein disposed of the issues involved in 


the present proceeding. 


I. 

Under the conclusion which we have reached in the case, as now 
presented, the plea of estoppel has no practical application, for the 
reason that we shall rest our decision on the ground of nullity of Gill’s 
purchase of a half interest in the judgment. In this view of the case, 
it becomes utterly unnecessary to pass upon the validity of the judg- 
ment as between Buck & Beauchamp and Buck, the appellee. Con- 
ceding that he may be estopped from setting up such nullity and that 
the judgment is valid and executory at the instance of the parties in 
whose favor it was rendered, these facts could not debar him from con- 
testing the ownership of Gill of the judgment or of any part thereof. 

I]. 

The plea of res adjudicata is not supported by the judgment of this 
Court invoked by appellant. 

Our decree in that case does not pass upon or adjudicate appellant’s 
rights of ownership in the judgment, but in very guarded terms it 
merely decides that Cary is not the owner of the half interest in said 
judgment claimed by appellant. 

The issue involving the nullity of Gill’s title was tendered by the 
plaintiff in the rule, who urged the nullity of his purchase of a litigious 
right under the prohibition of Art. 2447 Civil Code, but the issue was 
declined by him and, on his objection, it was specially exeluded by us 
as an issue in the cause. Hence it was not passed upon and therefore 


it is not a thing adjudged. 
An issue presented by the pleadings in a cause, but eliminated from 


the judgment of the Court, cannot be invoked in support of the plea 
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of res adjudicata. Hoggate vs. Thomas, 35 A., not yet reported ; Car- 
roll vs. Hamilton et al., 30 A. 520; Fink vs. Martin, 5 A. 103. 

On the merits of the alleged nullity of appellant’s purchase of an 
interest in the judgment, the record shows that his rights were acquired 
subsequently to the institution of Buck’s suit for the nullity of the 
judgment. 

Plaintiff’s right of recovery was therefore seriously contested and 
was beyond a doubt a litigious right, which could not be enforced as 
tinal previous to the decision on the question of nullity by the tribunal 
vested with jurisdiction over the subject matter. It also appears that 
appellant was an attorney-at-law exercising his functions in the tribu- 
nal where the contention was pending and that he accepted the transfer 
of a half interest in the judgment in settlement of his professional 
services rendered in the case. Hence, it is clear that his acquisition 
has all the elements of nullity provided for in Art. 2447 of the Civil 
Code, which reads as follows: ‘ Public ofticers connected with courts 
of justice, such as judges, advocates, attorneys, clerks and sheriffs, . 
‘annot purchase litigious rights. which fall under the jurisdiction of 
the tribunal in which they exercise their functions, under penalty of 
nullity and of having to defray all costs, damages and interest.” 

While we are thoroughly convinced that appellant acted with good 
faith in his dealings with his clients and that his acquisition of an 
interest in the judgment afforded him the only opportunity of obtain- 
ing any compensation for his services from his clients, we cannot and 
must not hesitate to apply to his case the consequences prescribed in 
the plain and unambiguous provisions of our law, which strikes all 
such contracts with absolute nullity. 

In the recent case of Duson, curator et al. vs. Lastie Dupré et al., 33 
A. 1131, we annulled a purchase by the sheriff of a court, of a tract of 
land, titles of which were contested in a suit pending in the court of 
which he was an officer. Similar application of the rule was made in 
several cases decided by this Court. Watson vs. Webb, 4 A. 173; 
Pipes vs. Norsworthy, 25 A. 557. 

Our conclusion is, that appellant has no title or ownership in the 
judgment which he is attempting to execute as owner of. one-half of 
the same and that his execution was properly enjoined. 

As we have held, in the previous case, that Cary, who avowedly 
acted in behalf of Sam’l H. Buck, was not the owner of that part of 
the judgment, it follows that we have not the proper parties before us 
to justify an investigation into the alleged causes of nullity of said 
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judgment, based on the want of citation, want of authority in the 
counsel who appeared or with the question of his discharge in bank- 
ruptey. 

For the foregoing reasons, the judgment of the lower court, which 
perpetuated the injunction sued out by Sam’l H. Buck, is aftirmed, with 


costs. 


ON APPLICATION FOR REHEARING. 

The earnestness with which appellant has pressed his application for 
a rehearing of this cause and the ability of his brief in support thereof, 
have caused us to review our opinion with great care and caution. 

His main complaint is levelled at our conclusion as to the nature of 
his alleged acquisition of the one-half of the judgment, herein enjoined ; 
and he suggests that a correct construction of our application of the 
provisions of Article 2447 of the Civil Code would lead to the conelu- 
sion that contracts made between attorneys and their clients, under 
which the attorneys would receive a percentage of the amount reeov- 
ered in litigations entrusted to such attorneys, are prohibited by our 
law. 

We have been very unfortunate in the use of language, if such an 
inference can be fairly drawn from any of our utterances in the decision 
of this cause. We distinctly deny any such intention and have no 
hesitation in recognizing the binding effect and validity of such con- 
tracts, without which many unfortunate litigants would be deprived of 
the only means of enforcing their rights. We have carefully examined 
and duly considered all the authorities cited by appellant in support of 
the legality of such agreements. 

But the cases quoted present contracts where the attorney was 
allowed an interest in the suit in the shape of a proportion of the gains 
to be derived therefrom through the professional services of the con- 
tracting attorney. In the ease before us, we have to deal with an 
attorney who went into the case without any such stipulation, who 
received, during the pendency of the suit, a part payment of his fees 
in money and who subsequently acquired, in payment of the balance 
due him by his clients, one-half of the judgment, which was then in 
litigation under our action in nullity, the other half of the judgment 
having been parted with by his clients in favor of and for the benefit 


of other parties. 
Hence, in the execution enjoined herein, the attorney is not enfore 
ing rights of his clients, with a stipulated proportion of the amount to 
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be realized to accrue to him, but, as he admits himself, he is pursuing 
the judgment debtor for his exclusive benefit and advantage, as the 
owner of the unpaid balance of the judgment, with which his former 
clients are no longer connected. 

The fact that he acquired that portion of the judgment in part pay- 
ment of his fees earned in obtaining the same, does not make it the less 
a purchase. 

Art. 2655 of the Civil Code defines the giving in payment as “an act 
by which a debtor gives a thing to the creditor, who is willing to 
receive it in payment of a sum which is due.” The similarity between 
the contract detined in that article and that of sale is strikingly appa- 
rent. 

This is precisely the transaction which took place between Buck & 
Beauchamp, the debtors, and their creditor, the appellant herein; and 
we are painfully constrained to declare its nullity, under thé provisions 
of Art. 2447 of the Civil Code. 

We find no error in our conclusions and our decree must remain 
undisturbed. 

Rehearing refused. 

Mr. Justice Todd dissents from the decision refusing the rehearing. 








No. 8772. 
JOHN CHAFFE & Sons FOR THEMSELVES AND FRANK & CO. Vs. 
Tuomas H. HANDY FT AL. 


Under the provisious of Art. 730 C. P. a capias ad satisfaciendum can issue against a former 
sheriff, whenever a judgment has been rendered against him for moneys received by 
him, in his official capacity and not accounted for and the /fieri facias issned has been 
returned ‘‘no property found.” 

Under such writ, it is the duty of the sheriff. to whom it is addressed, to arrest and incar- 
cerate the body of the defaulting official and to retain it, without the benefit of the 
insolvent laws, at the expense of the judgment creditor, until the amount of the judg- 
ment, in capital, interest and costs, has been fully satisfied. 

The act of 1840, abolishing imprisonment for debt, has no effect on the act of 1841, providing 
for imprisonment of delinquent sheriffs and which is now Art. 730 C. P. 

Previous decree undisturbed. 


PPEAL from ‘the Civil District Court for the Parish of Orleans. 
Ye. Lazarus, J. 


W. S. Benedict for Plaintiff and Appellant. 
Nicholls & Carroll for Defendant and Appellee: 


Frank & Co. are not parties to the judgment and though they may be beneficially interested 
in it, they cannot control the execution. 5 N.S. 707; 24 A. 549. 
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Ing The judgment as rendered is indivisible and must be so executed. Any beneficial interest 
the which Frank & Co. may have therein, can only be settled dehors the judgment, through 
ner settlement by them with Chatfe & Sons. 

The judgment establishes on its face an interest by Chaffe & Sons therein and there is no 

- evidence of any severance of interest. even were such severance permissible. 

% If Frank & Co could have had any standing at all in court, it could only have been as join- 

way ing Chaffe & Sons; they could not originate proceedings or act singly. Were they 
permitted to do so. they would control the actual plaintiff and determine the mode of 

act execution, inasmuch as a judgment cannot be executed at one and the same time in 
te difterent ways, by different persons, and inasmuch as a writ of ca. sa. (where it is 
known), issuing at the instance of one person, rightfully controlling the execution of a 

en ; judgment, excludes, so long as it is adhered to, the issuing of a ji. fa. at the instane’ of 

Cite another person. 

The court is without power to order the issuing of the writ, as there is no such writ known 
. to the laws of Louisiana, and the ministerial and executive officers of the court would 
« not know to what laws or jurisprudence to have recourse cither in framing or executing 
nd it, and they are besides without authority to have recourse to any foreign system or 
ns code of laws. Courts will not issue orders which subordinates cannot exeente. Figh 

Extraordinary Remedies, § 14. 
: The laws in force in 1812 were continued by the lith section of the 4th article of the Con- 
en . stitution of 1812, only wntil they were repealed or abolished and by the same section the 
Legislature was prohibited from adopting any system or code of laws by general refer- 
ence and directed by mandatory instructions to specify the several provisions of the 

law it should enact. 

a. ; In 1840, the writ of capias ad satigfaciendum was. in express direc’ terms. abolished, and 
ceased to be known thenceforward to the laws of Louisiana and could only be revived 
and reinstated by a substantive direct law. specifying its various provisions. its terms, 
conditions and other essential elements. 

In 1841, a statute, which is now found incorporated as Art. 730 of the Revised Code of Prac- 

'S. tice of 1870, was passed, directing that. undera certain state of facts, a capias ad satis. 
Jaeiendum should be executed. 

That statute does not revive or reinstate the writ. which had been formally abolished. A 

gs mere reference to an abolished writ does not revive it. Under the 11th section of Art. 4 

by of the Constitution of 1812, then in force, a direct law, specifying the several provisions 

= of the writ was essentially necessary. 
The statute of 1841 was not self-operating ; it required later and additional legislation, to 
nal? put the writ into operation, which legislation has never been had. 

he The revision of the Codes in 1870, took place whilst Articles 114. 115 and 116 of the Consti- 

g- ; tution of 1868 were in effect, and those articles embody the same principles and pro- 
visions as those of the 11th section of Art 4 of the Constitution of 1812. 

ng If there be any such writ, it can ov ly issue under the precise circumstances fixed by the 


statute. There must be as » basis for the writ a judgment in which it is decided and 

expressed as part of the judgment, and shown on the face tuereof that the judgment 

S. , was rendered against the sheriff as such—that it was for money received by him in bis 
official capacity, that it had been converted by him to his own use. or not accounted for. 
Carpentier vs. Willett, 6 Busworth, 25. 

Unless a person has such a judgment, containing such special findings and recitals. he cannot 
have the aid of aca. sa.'in execution, and if he takes judgment against a defendant with- 
out seeking to have and actually obtaining such a judgment, he cannot, after judgment, 


d seek to raise, by ruJe, issues which should have been raised prior to judgment. and 
decided and recited as decided, if the facts justified 
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A judgment rendered without such findings and recitals, evidences either a waiver of the 
remedy or an adverse decision as to the facts which might authorize a capias. The 
demand culminating in a mere ordinary judgment for debt, closes and silences all claims 
to an extraordinary remedy or to any remedy, other than the ordinary remedy by a fi fa. 
to pay a moneyed judgment. After judgment, such a writ cannot be authorized by a 
subsequent order rendered on a rule nisi, as after judgment the judge has no power to 
make such.an order. Carpeptier vs. Willett, 6 Bosworth (N. Y.), 25. 

The writ of capias ad satisfaciendum., if allowable at all against a sheriff or public officer, is 
allowable only when the situation is such that at the time of the rendition of the judg- 
ment and the issuing of tne writ the party sued occupies official relations with the Court 
as a sheriff or public officer. and the judgment is found against him. eo nomine, and offi- 
cially as such, and the judgment must have been obtained in the very suit in which the 
moneys have been received as sheriff, and through the penal and official summary rem- 
edy directed against an official as such. 

A person who brings against a former sheriff an ordinary action for debt on his bond, join- 
ing the sureties on the bond, and obtains an ordinary judgment for debt, in solido, is 
authorized to execute it only as any other moneyed judgment. 

Unless the judgment is susceptible of execution as to all the judgment debtors by a capias. 
it is not susceptible of execution in that way atall. A ca. sa. must strictly pursue the 
judgment and be warranted by it, and if the judgment be against two or more the ca. sa. 
must issue against all, otherwise it is void. 

Blanchard vs. Zacharrie, 15 L. 541; Casson vs. Cureton, 12 Martin. 435; Howzer vs. Dellin- 
ger, 1 Iredel (N. C. L.). 475: Judson vs. McLelland, Bush (N. C. L.), 262. 

If the capias could have issued at all, it could only have issued in the suit of Chaffe & Co. 
vs. Heyner, and as one of the incidents of that suit. The plaintiffs having left that suit 
and énstituted a new independent substantive action for debt, to which new and original 
parties were joined, waived any rights or claims they might have to summary and penal 
actions and penal and extraordinary remedies. A capias is a primary not a secondary 
remedy. 

The proceeding by rule is without warrant. If the parties are justified after judgment in 
alleging new facts and tendering and having decided new issues as a basis for a capias, 
they could only do so in an ordinary action and not by or on a rule. 

This is either a civil or a criminal proceeding. If a criminal proceeding, it should be by 
information or indictmentand tried by jury. If it be a civil proceeding, it is in conflict 
with Articles 2, 5, 6, 7, 9 and 11 of the Constitution of 1879. 

The law of 1841 is highly penat. It contemplates something besides an official liability or 

e indebtedness by a sheriff; there must not only be an indebtedness, but a conversion by 

him—a positive wrong—money must have been fraudulently disposed of—there must 

have been a fraudulent intent. Campbell vs. Creditors. 16 la. 348. 


The opinion of the Court was delivered by 

Topp, J. The facts pertaining to this controversy are briefly these: 

John Chafte & Sons caused an attachment to issue against one Ernest 
Heyner and had a lot of cotton seized, under the writ, as his property. 

Frank & Co. intervened in the suit and claimed to be owners of the 
cotton. 

During the pendency of the suit, the cotton was sold by the sheriff, 
under an order of the Court, and the proceeds held by this officer. to 
abide the determination of the rights of the parties litigant with re- 


spect thereto. 
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Frank & Co., the intervenors, were decided to be the owners of the 
eotton. 
This sheriff was Thomas H. Handy, the defendant herein. Handy 


failed to pay over or account for these: proceeds upon demand therefor. 


Thereupon suit was instituted by John Chaffe & Sons for the use and 
benefit of Frank & Co. against Handy and the sureties on his official 
bond, for the amount thus withheld and judgment was rendered against 
him and a number of his sureties, in solido, for $4065 80, the amount 
of the proceeds of the cotton. 

On this judgment a writ of fi. fa. issued, which was returned “no 
money or property found.” 

After this a rule was taken by Frank & Co. on Handy to show cause 
why a capias ad satisfaciendum should not issue and be executed against 
him. 

From a judgment discharging the rule, an appeal was taken by the 
plaintiff therein, which is iow before us for consideration. 

This proceeding was instituted under act of 10th February, 1841, 
now forming Article 730 C. P., which reads: 

“ Whenever a judgment is rendered against a sheriff or other public 
officer, for money by him or them received, in his or their official 
capacity, and converted to his or their own use, or not accounted for, 
and the writ of fi. fa. is returned ‘no property found,’ a capias ad satis- 


faciendum may be taken out and executed against such defendant or 


defendants.” : 

Handy excepted to the proceedings, as follows: 

1. That Frank & Co. were not plaintiffs in the suit and parties to 
the judgment, and had no eapacity to appear. | 

From the foregoing statement it will be seen that the cotton, from 
which the money sought to be recovered was derived, belonged to 
Frank & Co. and it was so decreed. As such owners and entitled to 
receive the money derived from its sale, they were parties to the suit 
against Handy and his sureties. It was for their use and benefit, as 
the real parties in interest, that the demand was made and the suit 
brought. The judgment was in their favor, and was such a judgment 
as contemplated by Art. 730 C. P., above quoted. 


The second exception was : 

“Tf Frank & Co. had any capacity to appear at all, they could only 
do so as joining Chaffe & Sons as plaintiffs.” 

What has been said with reference to the first exception will apply 
also to this. As stated, Frank & Co. were thé owners of the cotton 
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sold by Handy and were parties to the suit in which their ownership of 
the same was recognized and decreed. As owners of the cotton they 
alone were entitled to receive its proceeds. The judgment requiring 
Handy to pay over this money and fixing his liability therefor, was+ 
their judgment, with whose collection or enforcement they alone were 
concerned, and there is no reason why they should have joined John 
Chatte & Sons or John Chafte & Sons should have joined them. The 
very terms of the law we have cited: “whenever a judgment is ren- 
dered against a sheriff,” etc., contemplates not that the proceeding for 
the writ in question should be applied for and “taken out” by a nominal 
plaintiff, but by the party whose money has been received by the 
officer. This is manifest. 

The third exception was: 

“ That if they had proper capacity, the proceeding by rule was with- 
out warrant in law, was unauthorized, illegal and improper.” 

a. To sustain this proposition, it is urged, in the first place, that the 
writ of capias ad satisfaciendum was repealed in 1840. If so, it was 
certainly revived in 1841, for the objects and purposes contemplated by 
the act of that year, and has been continued in operation quoad hoe as 
an article of the Code of Practice. There was not the least necessity 
of another supplemental act, as suggested, to put the previous one in 
force, nor to prescribe the form of the writ, since it was a writ which, 
both under the common law, as well as under our own statutes, had a 
technically and universally accepted meaning. 

b. Again, it is contended that the judgment referred to in the article 
cited, and which must precede an application for the writ in question, 
must be a judgment rendered in a suit against a sheriff, whilst in pos- 
session of his office and performing its functions; and that, in this 
case, Handy’s term of office had expired before any iudgment was ren- 
dered against him. This objection is disposed of by the decision in 
the case of Graham vs. Swayne, 9 Rob. 186, where the doctrine is laid 
down—“ that one who retains money deposited in his hands as sheriff, 
after he has ceased to act as such, will continue subject to the summary 
process provided by law for the benefit of suitors, where such officers 
are concerned. By retaining money which he might have deposited in 
Court, he keeps up his official relations with that tribunal. He con- 
tinues to act as sheriff quoad hoc, and has no right to complain of a 
mode of pursuit, to which he has voluntarily subjected himself.” 

ec. The defendant’s counsel further insists that the judgment, which 
alone could authorize such a writ, must be one rendered in the same 
suit in which the moneys went into the officer’s hands, and not in a 
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separate suit against the sheriff and the sureties on his bond; and that 
by the latter mode of proceeding, the summary mode now sought to be 
pursued was waived. 

The law, under which the proceeding is taken, or any other law 
that we are aware of, makes no such requirement. In fact, to reach 
the officer in this way, in the same suit in which the moneys were 
deposited, would be attended with difficulties and would be, in fact, 
quite irregular. The application for the writ in question must be 
preceded by a judgment establishing the defaleation of the officer, and 
a writ of fi. fa. on that judgment returned nulla bona. These are 
the conditions precedent to its issuing. 

The suit of Chaffe vs. Heyner and judgment therein, simply deter- 
mined that the moneys arising from the sale of the cotton belonged to 
the intervenors, Frank & Co. There was nothing in that judgment 
condemning the sheriff for any default, although he was the depositary 
of the funds. He refusing to pay over these funds, it became neces- 
sary that a judgment should be obtained requiring him to do so. It 
was by no means clear that such a judgment could be obtained by rule, 
there is authority against it, 25 A. 360; but granting that it could be 
done, then the emergency would necessitate the filing in succession of 
two rules. The first to establish the sheriff’s default and fix his lia- 
bility, upon which a writ of fi. fa. might issue. That done, the next to 
procure a judgment authorizing the capias to issue—for it will be 
readily seen that the two writs, from the conditions of the law, could 
not be demanded in the alternative—in the same proceeding ; for these 
very conditions required that the one writ must be exhausted before 
the other could be asked for. We think, therefore, that the better 
mode of procedure, if not the only one, to reach the end in view, was 
by a separate action. Such an action by the via ordinaria and after 
citation and the usual delays, would certainly seem to afford less ground 
of complaint and be less open to objection on the part of the officer 
proceeded against, than the quick summary method now so strongly 
advocated by the counsel for the defendant. 

Nor, can we readily see, although the refusal to pay over the 
money deposited with him and his liability therefor as a detaulter, is 
the very ground work of such action and the very ground work also 
of a writ of capias, that, because the sureties on the bond of the officer 
whose liability depends upon the very same conditions, are made 
parties to the suit, it not only prevents the judgment rendered therein 
from serving as a legal basis for the writ, but absolutely destroys 
the right to that remedy altogether. Such is the contention of the 


defendant’s counsel. " 


e 
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We cannot see that it detracts from the force and effect of this 
judgment against the officer, if his defaleation is established thereby, 
because the liability of other parties bound with him is fixed and 
decreed at the same time or in the same proceeding. The law declares 
“whenever a judgment is rendered against a sheriff,” ete. 

It does not limit that judgment to one to be obtained on a rule, 
or rendered against the sheriff alone, but the substantive fact to be 
inquired into and the only one for the purposes of the desired writ is 
whether the judgment established the conditions required, that is, the 
official delinquency of the officer in converting the money to his own 
use, or in failing to account therefor. 

The counsel cite 11 A. 69, to sustain them in the proposition, that 
the creditor by seeking or pursuing the milder remedy forfeits his 
recourse to the harsher one; we have examined that decision and 
it simply determines that the imprisonment of a fraudulent insolvent 
debtor will not be ordered where there is no special prayer for so 
severe a measure. 

d. Lastly we are told that the judgment against the ofticer cannot 
serve as the basis for the writ in question, unless it declares in the face 
of it, that the amount decreed therein was for money received by the 
sheriff in his ofticial capacity and had been converted to his own use 
or not accounted for. o 

The legal purpose and intendment of a judgment is to measure and 
fix the liability of the debtor, or determine the amount of money he is 
to pay. It would be quite anomalous under our system of practice, to 
have declared in the body of the judgment, the character and consider- 
ation of the judgment. It is so well settled by frequent adjudications 
as to have become almost elementary, that a judgment is to be con- 
strued and interpreted by the pleadings. 3 L. 283; 5 L. 287; 14 A. 
831; 1 A. 92; 15 A. 679; 16 A. 365. 

We must iook to the pleadings to tind out what the debt adjudged is 
for. Looking there, what do we find? Examining the petition we see 
that, after reciting the facts attending the litigation about the cotton 
and that Frank & Co. had been decreed the owners of it and that 
the cotton had been sold, it was distinctly and expressly charged 
_ (quoting) “that the proceeds have not been paid over by the sheriff, 
that due demand for payment thereof has been made and said Handy 
fails to pay, notwithstanding demands, * * * and that said Handy 
illegally retains said proceeds and refuses to pay them over to peti- 


tioners.” . 
The answer is simply a general denial; the defendant puts at issue the 
grave charges made against him, denies that he has received the money, 
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denies that he refused to pay it over, denies that he illegally retained 
it. There is no exculpatory fact or cause alleged, as suggested by his 
counsel might have existed, such as that the money was deposited in a 
broken bank or had been paid out on account of the litigants or other 
special defenses urged to break the force of the charges, or to relieve 
the acts of the officers of their damaging character, or modify or rebut 
the alleged defaleation. On this simple issue the judgment was ren- 
dered and interpreted by the pleadings: it must be held, whilst-fixing 
the sum of the sheriff’s indebtedness, to declare the truth of the charges 
made and the existence of the facts from which that indebtedness 
resulted. These were substantially, that the sheriff had converted the 
money to his own use or had failed to account for it. This judgment 
was followed by the rule for the capias, in which rule the conditions 
for obtaining the writ were charged ipsissimis verbis of the law referred 
to and which conditions and charges would again have to be verified 
by a judicial determination before the writ could be allowed. The 
defendant met these reiterated charges by exceptions only, having 
failed to answer. These exceptions constitute the sole defense made 
to the rule. 

A second time there is no attempt to exonerate the ofticer or justify 
his failure or refusal charged to account for, or pay over, the funds. 
The objections should have been overruled and the writ demanded 
should have been allowed. 

It is therefore ordered, adjudged and decreed that the judgment of 
the lower court be annulled, avoided and reversed and that the rule be 
made absolute at the cost of the defendant in both courts. 


DISSENTING OPINION. 


PocuE, J. Believing that one, at least, of the exceptions urged by 
defendant should have been maintained, I cannot concur in the opinion 
and decree of the majority in this case. 

Among other means of resistance, the defendant charges that, under 
the character of the judgment rendered against him, he is not amenable 
to the provisions of the law invoked by plaintiffs. 

The writ under consideration is in its nature: a penal remedy, and 
should not be granted in doubtful cases. The laws which provide harsh 
remedies must not be extended beyond their clear intent and contem- 
plated scope, and must be strictly construed, especially when their 


application involves the liberty of persons. 
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The ordinary mode of executjng judgments is by means of the writ 
of fi. fa, which is leveled exclusively at the debtor’s property; but in 
cases where the conduct of the debtor is fraudulent and borders on 
criminality, the law provides a more vigorous and harsher remedy, 
which extends to the person of the recalcitrant and dishonest public 
officer. 

Under a proper construction of the remedy provided for in Article 
730 of the Code of Practice, the judgment condemning the sheriff to 
pay the money claimed of him should be rendered in the case in which 
the officer received the funds which he is accused of illegally withhold- 
ing. The theory of the law is that, as the officer of the court which has 
control of the funds in litigation, he becomes the depositary of the 
things involved in the suit, and the remedy to enforce his responsibil- 
ity therefor is one of the incidents of the controversy. Hence, in the 
suit of Chafte vs. Heyner, the party who was adjudicated to be the own- 
er of the proceeds of the cotton had the authority to demand an imme- 
diate payment of said funds from the sheriff, and at his bidding the 
power of the court would have been exerted to compel, even by impris- 
onment, the performance of the sheriff’s duty. In the case of Graham 
vs. Swayne, | R. 186, the party entitled to the funds proceeded in the 
ease, by rule against the sheriff, and obtained judgment. This mode 
was specially justified by the Court. 

But instead of invoking this vigorous proceeding, the party had the 
option in law to treat the sheriff as his debtor, on account of the funds 
adjudicated to him, and to enforce payment against the ofticer and his 
sureties by means of a direct action and through the recovery of a judg- 
ment against them in solido. 

In choosing to follow this more pacitic course, and concluding to rest 
their chances of recovery on a civil suit, plaintiffs must be understood 
to have waived the right of exercising the penal remedy which the law 
had tendered to them in the pursuit of their rights which were involved 
in the first or original suit. 

“The presumption is, when a party fails to invoke such a remedy 
that he waives it, and the defense is conducted accordingly.” Leland 
& Co. vs. Rose, 11 A. 69. 

By their conduct they have elected to meet the defendant face to face 
on a plane of equality, and to look for the enforcement of their claim 
against him to his property and to his sureties. Hence, théy have sev- 
ered his responsibility from the original suit and have thus eliminated 
his official character from the controversy. The law must therefore 
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restrict the strife to the grounds and to the form selected by the plain- 
tiffs themselves, and it does not favor the capricious return of a creditor 
to a remedy which he had manifestly waived. 

| therefore conclude, with the Distri¢ét Judge, that the plaintiffs in 
this rule were not entitled to the harsh remedy of imprisonment of this 
defendant. 

Mr. Justice Fenner concurs in this opinion. 


On REHEARING. 

Under the pressure of an earnest application for a rehearing, charg- 
ing that our decision had done the petitioner great legal wrong and inju- 
ry, we made it our duty to grant the prayer, although not convinced 
of having erred. Benetited by an extended oral argument, in which 
able counsel have left no stone unturned, we have thoroughly reéxam- 
ined the matter previously considered, but have been unable to alter 
our convictions. 

The objections made by defendant to the issuance of a capias ad sat- 
isfaciendum against him are innumerable and sound more like argu- 
ments ab inconvenienti than as real defense to the merits. They appear 
mostly in the oral and printed discussions and are in excess of the 
exceptions and answer, based on technicalities, which were filed to the 
rule for the remedy. 

The exceptions were taken up and disposed of seriatim. We have 
reviewed the several rulings made on them and have no occasion to 
question their correctness. 

We think proper to add, however, on the exception as to the form, 
that the decision in Graham vs. Swayne, | R. 186, made in 1841, was 
not, as claimed, rendered on a rule against Charbonnet As SHERIFF, 
but against him as “‘ formerly the sheriff of the parish of Jefferson,” p. 187, 
and that the same summary proceeding against a former sheriff was 
further sanctioned by this Court in 1855, in Miller vs. Roy, 10 A. 744, 
under the second Constitution which followed that of 1812, to which 
reference was made in the argument on the rehearing. 

The defense, that the defendant Handy should have been, but was 
not, sued and condemned, as sheriff, can have no effect to place him 
beyond the reach of the remedy invoked against him. 

To sanction such a construction of the law weuld be to put in the 
power of a dishonest sheriff, after receiving large amounts of money 
and converting the same to his own use, to shelter himself against suit 


and prosecution by simply resigning immediately after the breach of 
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trust and enfbezzlement. He would sometimes work a hardship on liti- 


gants by requiring from them an impossibility. In the case at bar, how 


could it be demanded when the final judgment on rehearing, recogniz- 
ing Frank & Co. as the owner of the cotton and consequently of its 
proceeds, was rendered in April, 1879, many months after Handy had 
ceased to be sheriff? 

We do not consider that it was incumbent on plaintiffs to have 
proved anything beyond what they have established. If the defend- 
ant had any justification or exoneration to set up, he should have 
announced and proved it. The burden was upon him and not upon the 
plaintiffs. In this he has signally failed. 

There can be no doubt that imprisonment for debt has been abol- 
ished against ordinary debtors; but the power which has put it out of 
life, in 1840, in such cases, had the virtue of establishing it, as it subse- 
quently did, in 1841, against a different class of debtors, public ofticers, 
actually or formally in office, in order to compel them to an observance 
of their duties, to a satisfaction of the trust and faith reposed in them 
by the people or the Executive. : 

The repealing act of 1840 can surely have no effect on the subsequent 
act of 1841. 

The law invoked may be deemed a harsh one by the defaulting offi- 
cials who, in their official capacity, have received in trust the money of 
others, whose forced legal agents they are and who afterwards divert 
the same and fail to account for it and return it when called on to do 
so; but its harshness, whatever it be, does not seem to have been sufli- 
cient to deter misfeasance in office and to enforce a performance of 
duty. The harshness of the law can always be avoided by a deeper 
regard and clearer discrimination of the rights of others to property in 
legal custody, under the protection of a solemn oath and of implied 
faith and reliance. 

Whatever the law be in its rigor, it is our duty to apply it as we find 
it on the Statute Book. Dura lex sed lex. 

Articles 730 and 767 of the present Code of Practice, prescribe the 
remedies to which parties claiming money received by sheriffs are enti- 


tled to coerce payment. 

The first article refers to cases in which the money was received by 
sheriffs acting officially, where the proceeding is against one who actu- 
ally is, or formerly was, sheriff, and where a judgment was rendered 
and the fi. fa. thereon returned ‘nulla bona.” 

The second article refers to cases in which payment may not, as yet, 
have been rendered and in which the delinquent is still in office, the 
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penalty being not only twenty per cent interest, but removal from office - 

In either case the remedy can be claimed by rule, and where it is 
shown that the money was received in an official capacity, dy one who 
has failed to account for it, that judgment was rendered for it, that exe- 
cution has issued and is returned “ no property found,” the relief must 
be allowed. 

It is clear that, as Handy was not in office when the rights of Frank 
& Co. were ultimately recognized by this Court, it was impossible to 
have proceeded against him for his removal under art. 767, C. P. It is 
equally evident that, if Frank & Co. could not have taken coercive 
steps under art. 730, C. P., that wholesome provision of the law would be 
a dead letter and they wouba have had rights which no remedy could 
have enforced. 

It is error to suppose that Handy was entitled to a trial,by jury on the 
rule for a ca. sa. In the first place he did not ask fora jury. In the sec- 
ond, he did not plead justification of failure to account. In the third, he 
would not have been entitled to a jury ina summary case, in which the 
law allows none. He might have asked one, in the suit for the money, as 
by setting up the claim via ordinaria, the plaintiffs had opened the door 
for such prayer. The proceeding by rule was liberaf, fair and legal. 

It cannot be claimed, from the fact thatthe plaintiffs did not formally 
ask, in the suit against Handy, that their right be recognized to enforce 
the judgment, when obtained, by capias ad satisfaciendum, that they have 
waived the remedy. As well might it be argued that in ordinary cases, 
in which a money judgment is sought against ordinary debtors, the plain- 
tiff should specifically ask that his right to a fieri facias be recognized, 
or else that their right to the writ shall be considered as abandoned. 

The law provides for different modes of executing judgments, inde- 
pendent of any prayer for the same, and it allows its writs, although 
no demand was formally made ab initio for them. 

It is worthy of note that the remedy invoked in this instance and 
which was created in 1841, immediately after the abolishment of impris- 
onment for debt, is explicitly provided for, not only in article 730 of 
the present Code of Practice, but is also to be found, ipsissimis verbis, in 
two sections of the R. S. of 1870; one as No. 3444, under the heading of 
Sales, and another as No. 3613, under the title of Sheriffs; a cireum- 
stance clearly indicating the intention of the Legislature to retain that 
mode of coercion of payment against a officials as a conspicu- 
ous feature of our legislation. 

The complaint that the writ of capias ad satlefncionduns is not defined 
by any law now in force, is not founded and cannot defeat the applica- 
tion of the remedy sought. 

The writ was once recognized in this State as one susceptible of being 


issued against ordinary debtors, even after judgment. Such debtors 
3 
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can, even now, in certain cases, be arrested and confined until judg- 
ment. The writ which now can issue against delinquent officials isin 
its character and nature, in its purpose and object, the same, and is to 
be regulated in the same manner as that which formerly issued against 
ordinary debtors after judgment—with this difference, that the latter 
could be released from custody by making a cession to their creditors, 
while the former, as unfaithful depositaries, being deprived of the benefit 
of the acts passed for the relief of insolvent debtors continue in cus- 
tody at the expense of the judgment creditor until the debt has been 
satisfied. R. S. sec. 1809 and sec. 92. 

Under the legislation vreviously in existence, the judgment creditor 
had the right, where no property of the debtor could be found, to apply 
to the clerk, whose duty it was to deliver it to him, for an order to im- 
prison the body of the debtor (a capias ad satisfaciendum) until he shall 
have made a cession of his property to his creditors and obtained a dis- 
charge, in conformity with the act for the relief of insolvent debtors, in 
confinement. Under this order, it was the duty of the sheriff to confine 
the body of the debtor, unless he paid the amount of the judgment with 
interest and costs, and unless he took the prison limits. Grenier, C. P. 
Art. 726, et seq. 

In cases like the present one, the writ is issued by the clerk and is to 
be executed by the sheriff, if against a former sheriff, or by the coroner if 
against an actual sheriff, according as the defaulter is a former or an 
actual sheriff. 

Courts of justice have, as a rule, the right and power to incaicerate 
officials under their control and to detain them until they have complied 
with their duties, as is illustrated by the provisions concerning execu- 
tors and other administrators, of tutors and curators. C. P. 1011, 1012. 

Article C. P. 730 is the law governing this case and it provides for the 
remedy to which the plaintiffs are entitled. 

In conclusion, we must state, that we have made it our duty, on the 
reéxamination of the case, on the rehearing, to give it a more thorough 


consideration in view of its importance, the more so, as we had not | - 


deemed necessary to answer all the objections made to the proceeding, 
which was for the first time brought to judicial attention for enforce- 
ment. We might have simply adhered to our previous conclusions, 
but we have preferred to show that the matter had again received our 
serious consideration and had been once more thoroughly investigated, 
however prone we may be to the belief that the ruling will not prove 
consonant with the views of the party cast in this controversy. 

We find no error either in the opinion or judgment heretofore deliv- 
ered and can alter neither. 

It is therefore ordered that our previous decree remain undisturbed, . 
at the cost of appellee, who shall pay costs in both courts. 
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DISSENTING OPINION. 


FENNER, J. The Article 730, C. P., under which the present remedy 
is invoked, only authorizes it when “ a judgment is rendered against a 
sheriff or other public officer, for money by him or them received, in 
his or their official capacity, and converted to his or their own use, or not 
accounted for, ete.” It evidently contemplates an intentional wrong, a 
criminal conversion by the officer. 

In the suit upon the sheriff’s bond on which the judgment here was 
rendered, no such allegations were made or issue tendered and it can- 
not be said that the judgment is for money “converted to his own use or 
not accounted for” by the sheriff. The last words obviously mean, not 
such accounting as would exempt him from liability to the debt, but 
such as would excuse him from intentional wrong, of which many ex- 
amples may be conceived, such as robbery, misappropriation by agents, 
etc. Had such issue been tendered, defendant would have been en- 
titled to a trial by jury thereon, and I know of no provision of law 
under which he can be deprived of such right by a summary proceed- 
ing like that taken herein, iv a matter concerning his personal liberty, 

For these reasons, as well as for those contained in the original dis- 
senting opinion herein, I dissent from the present opinion and decree. 

Mr. J. Poché adheres to his original dissenting opinion and also con- 
curs in this opinion. 








No. 8045. 
W.S. CAMPBELL vs. A. LAMBERT & Co. 

An agreement by which one party engages to deliver to the other such quantities of coal as 
the latter may require during the year ‘‘to the extent of sixty thousand barrels with 
privileges of twenty thousand more,” at a stipulated price, but containing no obligation 
on the part of the latter to take or pay for any stipulated quantity, is a nudum pactum, 
from the performance of which the promisor may, at any time, withdraw. 

One promise may be a good consideration for another promise. but there must be a mutuality 
of engagement. 


PPEAL from the Fifth District Court for the Parish of Orleans, 
Rogers, J. — 


= Singleton, Browne & Choate for Plaintiff and Appellant. 


- Chas. 8. Rice and T. Gilmore & Sons for Defendants and Appellees. 


The opinion of the Court was delivered by ° 
FENNER, J. Plaintiff and defendants entered into the following 


agreement : 
“ARTICLES OF AGREEMENT 


“Entered into this first day of January, 1879, eighteen hundred and 
seventy-nine, between A. Lambert & Co., of the one part, and W. §. 
Campbell of the other part, witnesseth that the said A. Lambert & Co., 
for, and on the behalf of themselves, and the said W. 8. Campbell of New 
Orleans, for himself, have mutually agreed with each other, as follows: 
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That the said party of the first part shall furnish and deliver to the 
said W. S. Campbell, of New Orleans, such quantities of Pittsburg 
coal as may be required by the party of the second part, during one 
year, from the first of January, 1879, to the first of Jannary, 1880, to 
the extent of sixty thousand barrels, with the privilege of twenty thou- 
sand barrels or more, to be delivered with dispatch, in such quantities 
and at such places within the city limits as may be designated:by the 
party of the second part. That the party of the first part shall receive 
for each and every barrel of Pittsburg coal, thirty-eight cents per bar- 
rel, payable at the end of each month. 

“This done and signed in duplicate and good faith, this 3lst day of 
December, 1878. 

( Signed ) A. LAMBERT & Co., 
W. S. CAMPBELL.” 

A striking similiarty will be observed between this document and 
the one sued on in the case of W. S. Campbell vs. J. P. H. Short, No. 
8069 of the docket, recently decided and not yet reported. 

It is further observable that the party who there resisted, here 
demands, enforcement of the letter of his bond. . 

In the present case, from January to June, the price of coal was such 
that defendants could have supplied coal under the agreement without 
loss. During this period, plaintiff ordered of them less than 1500 bar- 
rels. From June Ist, coal began to advance, and, on Ist Septembez, 
1879, a disastrous storm occasioned the sinking of a large portion of 
the coal-fleet lying at this port. This caused a large advance of prices 
and a coresponding increase in the size of plaintiff’s orders on defend- 
ants. The latter, however, strnggled to comply with their agreement, 
actually delivering during the year, a total of 33,345 barrels. At last, 
in November, plaintiff having ordered the delivery of 500 barrels per 
day, for twelve days, at his own coal yard, defendants refused to 
comply. Plaintiff then claimed delivery of the balance of the entire 
80,000 barreis. mentioned in the agreement, and, on refusal by defend- 
ants, brought the present suit for $28,926 10 (besides other items) being 
for sixty-two cents per barrel on 46,655 barrels undelivered, that being 
the difference between the contract price and the price at date of 
demand. ,Plaintiff claims that, under the unambiguous letter of his 
contract, he was entitled to demand, and defendants were bound to 
deliver, the entire amount of coal mentioned in the contract, whenever 
he chose to make the demand. Defendants, on the contrary, say that, — 
the plaintiff was a retail delear in coal, supplying consumers, and that 
the true meaning and intent of the contract were that plaintifi’s orders % 4 
should only be for the purpose of supplying his consuming customers 
and to the extent necessary for that purpose. 

It is not necessary to resort to construction, though there is not 
wanting evidence, in the record, to sustain the view of defendants. 
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But, on plaintiff’s own theory, it is manifest that the agreement is a 
nudum pactum. We sean its provisions in vain to find the imposition, 
on Campbell, of any obligation to take or pay for any amount of coal 
whatever. He undertakes nothing except to pay, at the end of each 
month, for-such coal as he may have chosen to order. One promise 
may bea good consideration for another promise, but not *‘ unless there 
is an absolute mutuality of engagement, so that each party has the 
right at once to hold the other to a positive agreement.” 1 Parson’s 
Cont. p. 442. 

Thus it has been held that a written agreement to give A the refusal 
of the lease of a farm, at stipulated rent, with no agreement on the 
part of A to take it, and no other consideration, is void. Burnet vs. 
Bisco, 4 Johns, 235. 

So, a contract in writing to convey lands, at a fixed price, and within 
a stated time, where the other party did not bind himself to take and 
nothing was paid or agreed to be paid by him, was held void. Bean 
vs. Burbank, 16 Me. 452. 

Again, where the purchaser at an executive sale, gave the defendant 
a written promise to reconvey upon the payment of a specified sum by 
aday named, but the defendant did not bind himself to make such 
payment, the promise was held to be without consideration. Mers vs. 
Franklin, 68 Mo. 127. 

The following case is vet more exactly in point, viz: it was held that 
a written agreement under which one party was to deliver to the other 
prairie hay “‘ not to erceed two hundred tons,” payment to be made on 
delivery of designated installments, did not confer upon the latter 
party a right to enforce delivery to the limit mentioned, was, therefore 
without complete mutuality, and left it optional with each party to 
avoid the agreement, on giving notice to the other, at any period 
during the time of delivery. Houston vs. Mitchell, 38 Texas, 85. 

If the condition upon which defendants’ promise was to take effect 
had been the doing of something involving labor or other value by 
Campbell, and upon the faith of said promise and before its revocation, 
Campbell had done the thing, different principles would apply, not 
necessary to specify here. But the foregoing cases sufficiently show 
that the mere exercise of an option to exact the performance of a prom- 


ise, does not alter the situation of the parties and does not prevent the 
promissor from exercising his right of refusal. 

The authorities quoted are sound and applicable to our law. 

On these grounds we hold that defendants were not bound in law to 
execute the naked promise contained in their agreement, but had the 
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right, at any time, to refuse to proceed in execution thereof, and for 
such refusal, are not responsible in damages to plaintiff. 

Defendants have, at considerable cost to themselves, striven to com- 
ply with an unconscionable bargain by which they were not legally 
bound and we think they are entitled to relief under their prayer for 
amendment of the judgment. 

The only damages claimed outside of those for non-delivery, amount 
to five hundred and ninety-five dollars and fifteen cents, and we shall 
reduce the judgment to that amount. 

The objection that defendants’ plea in compensation amounts to a 
judicial confession, has no force under the circumstances of this case 
which correspond with those presented in the following case and fall 
under its authority. Durham vs. Williams, 32 A., 962. 

It is therefore ordered, adjudged and decreed that the judgment 
appealed from be amended by striking therefrom the words ‘two thou- 
sand three hundred and twenty-five dollars and eighty-five cents,” 
and inserting, in lieu thereof, the words “ five hundred and ninety-five 
dollars and fifteen cents,” and that, as thus amended, the judgment be 
affirmed; plaintiff and appellant to pay costs of this appeal. 

Rehearing refused. 








No. 8979. 
MarK F. Bigney vs. W. VAN BENTHUYSEN AND “THE STATES.” 

One who habitually libels others complains with bad grace of being himself libelled, and 
therefore where two parties engage in a newspaper controveysy, and hurl abusive epi- 
thets at each other, they are both in the wrong, and neither can recover damages from 
the other. 

Editors of newspapers, and writers for them, have no peculiar rights or privileges in this 
respect, and have ne more claims to indulgence than others. They are held to the same 
responsibility with any other person, and malice on their part is conclusively inferred 
if the publication is false. 

The law gives no countenance to the proposition that immunity can be claimed by an editor 
or publisher of a newspaper, if he siiall pamper a depraved public appetite by the pub- 
lication of falsehoods and calumnies upon private character, nor does it give encourage- 
ment to the circulation of defamatory publications by protecting the retailers of them. 
It protects the character of a man as studiously as it protects his property. 

One, who is himself in fault, cannot recover damages from another who has retaliated in 
kind, although the latter was not justifiable in law, and this holds good in spite of the 
truism that one wrong does not justify another. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Rightor, J. 


J. Livingston and Braugh, Buck & Dinkelspiel, for Plaintiff and 
Appellee. 


1. The defendant, being president of several city railroads, is considered, in law, a public 
man, and not a private citizen. Odgers on Libel, 40. 
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2. That in all matters of public interest, the press, to a cert»in extent, is privileged to 
comment freely upon the acts of public persons, and it is its duty todo so. Odgers, 40; 
Local Affairs, 46; Townshend on Libel, 441, 442; Folkhards Starkie, Secs. 678, 680, 687. 

3. That a tibelis an offense which may be punished by fine and imprisonment; that slan- 
der is not classed among criminal offenses. , Revised Statutes. 

4. That the falsehood of all defamatory words is presumed in plaintiff’s favor; that he 
need give no evidence that they are false. Odgers, 107. 

5. That defendant's conduct of his case, even the language used by his counsel at the time, 
may aggravate the damages. So, if the plea of justification is not proved, it will 
enbance damages. Odgers, 177, 485, 486, 487. 

6. Words spoken of the plaintiff, in the way of his trade or profession, are actionable witb- 
out proof of special damage. Odgers, 2, introduction. 

7. That words must be understood and construed according to the ordinary meaning 
attached tothem. Odgers, 94, 97. 

8. That under the plea of justification the whole of the libel must be proved true. Odgers, 
199. ‘ 

9. That the plea of justification is evidence of malice, and may be relied upon as such by 
the plaintiff in aggravation of damages. Odgers. 178. 

10. If the libel is sold indiscriminately to the public, the jury must consider that fact in 
assessing damages, for the defendant has put it out of his power to recall and contradict 
his statement, even should he desire to do so. Odgers, 298! 

11. That it is not necessary to prove special damages wherever the words are spoken of him 
in the way of his profession. Odgers, 309. \ 

12 Justification is a most dangerous plea and should never be placed upon record, without 
careful consideration of the sufticiency of the evidence to prove it. Odgers, 488. 

13. That every man has a right to his good name maintained unimpaired This right is a 
jus in rem, aright absolute and good ag.:inst all the world. Odgers, 1, 2. 

14. Every man has a right to be protected from defamation, as much as from assault and 
bodily harm. His reputation is his property, and, if possible, more valuable. Odgers, 
158. 

15. That the innuendoes in plaintiff's petition are true and correct, and as definitions of 
words used in the libel, as taken from the English dictionaries. Odgers, 94, 97. 

16. That the definition of the word ‘“ scoundrel,” in defendant's plea of justification, is a 
libel against plaintiff and against every honest, just and honorable man, and aggravates 
damages. 

17. One libel doos not justify another. Thus, if one person publishes matter libellous in its 
nature against another, the person libelled cannot retort with a libel. Courts are tribu- 
nals to settle disputes between persons. Odgers, 307; Townshend, 564. 

18. On questions of damages, jurors are the judges. Injury to the feelings is something that 
cannot be measured by evidence. Where the libel is admitted or proved, the plaintift 
need not prove any specific damage, but the jury mast assess the same in accordance 
with the gravamen ol the libel, and proportioned to the means of the person condemned. 
Sutherland on Damages, 3d vol, 643, 644, 659, 660. 


John M. Bonner and E. H. Farrar for Defendant and Appellant. 


There has been no proof of damages either general or special in this case. 

Pecuniary loss to the plaintiff is the gist of the action in slander or libel. Townshend on 
Slander and Libel, 3d Ed. 108, 109, § 57. 

Without proof of special damages, no action will lie for calling a man a rascal, a scamp or a 
scoundrel, Odgers on Slander and Libel, 1, 2, 3, 18, 109, 61, 82-84; 15 A. 48; 29 A. 137. 

How, then, without such proof, can anything more than mere nominal damages be recovered 
for putting these mere terms of abuse in writing! 
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The plaintiff must recover upon the strength of the allegations of his own petition, and can 
derive no assistance from the averments of the defendant, whether they be proved or 
not. 36 Am. Rep. 79: 30 A. 240; 34 A. 306; 9 La, 457. 

The office of the innuendo is to explain what is ambiguous or obscure, and there is no occa- 
sion for its use where the meaning sufficiently appears from the context. 

Its function is to point the application, not enlarge the sense. 15 Wend. 235; Townshend 
on Slander and Libel, 3d Ed. 578 and note; 177 and note. 

Evidence cannot be introduced to support or explain an innuendo. Id. 590, § 342. 

In pleading the truth of the alleged libellous matter in bar of the action, it is sufficient if 
the sting of the charge be justified, and it is not necessary to justify each word and 
epithet. Ogders on Slander and Libel, 486; Townshend, do. 3d Ed. § 213, and 370, note. 

Where the plaintiff himself has been in fault and where his previous and repeated unjusti- 
fiable attacks on the defendant have provoked the publication complained of, there can 
be no recovery. 2 Camp. 72; 13 Pick. 510; 28 A. 710; 30 A, 241; 34 A. 333, 940; Odgers 
on Slander and Libel, 228, 229. 


The opinion of the Court was delivered by 

MANNING, J. This case presents the novel spectacle of an editor of 
a hewspaper suing another newspaper for a defamatory publication. 
Its incongruousness was so palpable that the claim against the defend- 
ant newspaper seems to have been abandoned, and the trial was had 
with its co-defendant alone. é 

The plaintiff is the editor of the ‘‘City Item.” The action is for a 
libel, based upon the publication of a card in the “States” of January ' 
23, 1882, and the damages are laid at $25,000. The jury returned a 
verdict of $4,750. The card is as follows: 

M. F. BIGNEY. 

The above-named scoundrel, editor of the City Item, has been in the 
habit of publishing, in the columns of his paper, lying statements with 
reference to business matters, and coarse, impertinent allusions to indi- 
viduals, intended as wit. When called to account, he resorts to the 
indecent method of representing those alluded to as bulldozers and 
swaggerers. Any one having respect for the opinions of others would 
adopt some other course of action. 

This creature having no respect for anything, has no such conception 
of duty. It, therefore, becomes necessary to brand him thus publicly, 
that his infamous character may be known to all. 


The States is authorized to furnish the name of the writer. 
* om * 


The plaintiff alleges that he has lived in the city since 1848, during 
which time, writing for newspapers has been his occupation, and is his 
sole means of support—that he has been for four years editor of the 
City Item as well as president of the association that prints and pub- 
lishes it, and his retention of these positions depends upon his business 
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capacity, good name and character, which are imperilled by the publi- 
ation of the “false, scandalous, malicious, and defamatory libel,” made 
by the defendant with the intent to “crush, destroy, and forever injure 
the good name of the plaintiff, and render him an object of scorn and 
contempt,”—that the defendant is a merchant of large means and great 
influence, as also the president of the Crescent City Railroad and other 
tramways connected therewith, and has a large number of employees 
under him, and that he relied upon these weapons, é. e. great wealth, 
great influence, great patronage, to ruin the plaintiff, and fashioned 
this libel as an instrument to accomplish his destruction. 

Nothing in the card indicated who was the writer, or gave any clue 
for his discovery. On application to the States for the name of the 
writer, it was disclosed. 

The answer admits authorship of the card, and avers that he was 
provoked into writing it by the plaintiff’s ‘‘repeated wanton, wicked, 
malicious, and defamatory articles against him,” which had been pub- 
lished through the City Item to this community, and which attacked 
his character and defamed his business—that he had remonstrated with 
the plaintiff for these publications in a polite note wherein he reminded 
him that he was a private citizen, and asked that the notoriety unwar- 
rantably given him by the frequent mention of his name in a newspa- 
per should be discontinued—that shortly thereafter, three articles were 
published in the [tem reflecting injuriously on him, and the corporation 
of which he is president, whereupon he again wrote to the plaintiff 
requesting a correction of the misrepresentation in those articles, and 
instead of making it, the plaintiff published an abusive and insulting 
attack upon him wherein he is vilified as ‘‘an irate swaggerer, trying 
his hand at bulldozing this paper,” and other like offensive language 
is used—and that the card, signed by three asterisks, was thereupon 
written by him and published as charged. The answer further avers 
that every man has the right to repel assaults upon his reputation and 
character made in a newspaper, and can employ the same channel of 
communication with the public to defend himself, and in so doing that 
he can lawfully make his “counter-publication sufficiently terse and 
vigorous to meet the purpose for which it is written,” and that the card 
was published with that view alone, and was not malicious but defen- 
sive, and so far from causing the plaintiff any damage that he admitted 
he could not be injured thereby, and boasted in his newspaper of the 
following day that “his reputation was too well established in the com- 


munity to need vindication from the assaults of an anonymous slander- 





42 SUPREME COURT OF LOUISIANA. 





Bigney vs. ‘Van Benthuysen, 





er.” In addition, the defendant pleaded the truth of the alleged libel- 
lous matter, which it may be well to say at once was not sustained. 

This is an epitome of the pleadings, so far as a petition of fifteen and 
an answer of twenty pages of manuscript can be condensed in the space 
we have given them. 

The testimony took a wide range. Files of newspapers, the reading 
of which must have been a sore burden even when fresh, were injected 
into the evidence, and the journalistic career and personal conduct of 
the plaintiff were subjected to a searching investigation.’ One rises 
from the reading of the transcript with the consciousness that the plain- 
tiff has been on trial, rather than appearing as complainant of an inju- 
ry. <A large part of the testimony was directed to the inquiry whether 
he did not habitually vituperate whomsoever it was his pleasure or 
interest to assail, and refuse or omit to correct errors and misrepresen- 
tations when the truth was laid before him. Editors, and writers on 
the staff, of several newspapers differed in their opinions on this mat- 
ter, but it is curious to observe the unanimity with which they betrayed 
their conviction, that however abhorrent any publication about a pub= 
lic or private man may be, made too without knowledge of its truth or 
falsity, and even without inquiry touching the one or the other, that 
they make full reparation by publishing the correction of the error. It 
does not seem to have occurred to them that the publication should not 
be made in the first instance without inquiry or investigation. 

Old associates in journalism of the plaintiff testify with frank sincer- 
ity that he is a fair man, and would not publish evil of another unless 
he thought he was justified; and that he is prone to adhere to what he 
has written, and will not correct until thoroughly satisfied he has been 
wrong, while others attribute to him a propensity for vilification, and 
obstinacy in repeating it. From the testimony of the first class of wit- 
nesses it would appear that personally and in his character of man he 
is kind-hearted, honorable and just, while that of the other class attrib- 
utes to him the opposite qualities as a journalist. A dual character is 
thus unfolded. We regret that we have here to deal with the least 
attractive side of it. 

The publications made by the plaintiff concerning the defendant were 
offensive, and they were untrue. The information needful for the cor- 
rection of them was furnished him by the defendant, and he did not 
give to the public the refutation thus supplied him. On the contrary 
he aggravated the wrong already done by opprobriously characterizing 
Mr. Van Benthuysen by name. Then followed the card—a Roland for 


an Oliver. 
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‘Tf a man is in the habit of libelling others, he complains with a very 
bad grace of being libelled himself, and if two men are concerned in 
publishing monstrous libels against each other every day, there can be 
no claim for damages on either si te.” . Finnerty vs. Tipper, 2 Camp. 72. 
That is the language of a great judge a hundred years ago, and is as 
true now as then, and has been echoed judicially whenever occasion 
arose. ‘*Where two parties engage in a newspaper controversy and 
hurl abusiye epithets at each other, they are both in the wrong and 
neither of them should receive damage; from the other.” Child vs. 
Homer, 13 Pick. 510. And this is as true where one of the parties is an 
editor of a newspaper as where both are private persons. Newspaper 
editors, and writers on a newspaper staff, have no peculiar rights or 
privileges in this respect, and have no more claims to indulgence than 
others. King vs. Root, 4 Wend. 138 and other authorities cited in 
Cooley’s Const. Lim. 565 note. They are held to the same responsibil- 
ity with any other person, and malice on their part is conclusively 
inferred if the publication is false. It is no defense that it has been 
copied from another newspaper without comment, or that the source 
of the information is stated at the time of the publication, or that it 
was made without the knowledge of the editor or proprietor, or as an 
advertisement or card. Cooley’s Const. Lim. 567. 

The law protecting the community, and the individuals who compose 
it, from indiscriminate and libellous assaults of a newspaper was never 
more vigorously or correctly stated than by one of the most eminent 
courts of oug country. The contention in Hotchkiss vs. Oliphant, 2 
Hill, 513 was that the editor of a newspaper is at liberty to copy an 
item of news from another paper, giving at the same time his author- 
ity, without subjecting himself to legal responsibility, unless express 
malice be shown. It was conceded that the law did not, and ought not 
to, extend a similar indulgence to any other class of citizens, but that 
a distinction should be made in favor of editors on the ground of their 
peculiar oeccupation—that their business was to disseminate useful 
information, to publish such, matters relating to the current events of 
the day as fell within the sphere of their observation, and as the public 
curiosity or taste demanded; and that it was impracticable for them at 
all times to ascertain the truth or falsehood of the various statements 
contained in other journals. 

This was reducing the defense to much narrower limits than in the 


present case, and it was there suggested that if the law were not thus 
indulgent, some legislative relief might become necessary. 
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“Undoubtedly,” said the Court, “if it be desirable to pamper a 
depraved public appetite or taste by the republication of all the false- 
hoods and calumnies upon private character that may find their way 
into the press—to give encouragement to the widest possible cireula- 
tion of these vile and defamatory publications by protecting the retail- 
ers of them—some legislative interference will be necessary, for no 
countenance can be found in the law for the irresponsibility claimed. 
The law reprobates the libeller, and subjects him to both civil and 
criminal responsibility. His offense is ranked by it with that of the 
receiver of stolen goods, the perjurer, and suborner of perjury, the 
disturber of the public peace, the conspirator, and other offenders of 
like character. * * * If an editor or publisher chooses to become 
the retailer of private scandal, without taking the trouble to inquire 
into the truth of what he publishes, the law, which is as studious to 
protect the character as the property of a man, will hold him to respon- 
sibility. The rule is not only just and wise in itself, but if steadily and 
inflexibly adhered to and applied by courts and juries, will greatly tend 
to the promotion of truth, good morals, and common decency on the 
part of the press, by inculeating caution and inquiry into the truth of 
charges against private character before they are published and cireu- 
lated throughout the community.” Quoted approvingly in Cooley’s 
Const. Lim. 564-5. 


It is not pretended that the plaintiff did not begin this newspaper 
warfare. On the contrary it is admitted and announced with a sort of 
truculent frankness, and both he and his assistant seem tagregard their 
assaults on Mr. Van Benthuysen as an innocent pastime, quite justifi- 
able and even praiseworthy. 

The letter of the defendant, protesting against these assaults, and 
setting forth the proof of falsity of the publications, contained language 
as objectionable as the newspaper paragraphs, but it did not meet the 
public eye, and was not intended for the public. It was a private let- 
ter of indignant remonstrance, and a furious personal invective, but it 
furnished the proof that he had been wronged. The plaintiff’s first 
and imperative duty was to repair the wrong—a duty thrice due—to 
himself, to the party assailed, to the public. The same learned Court 
just quoted says, when the publisher is ‘‘adyised of his error and hesi 
tates to correct it, the case rises to one of premeditated wrong, of set- 
tled and determined malignity towards the party injured, which should 
be dealt with accordingly. All the charities of the law give way at 
such a prostitution of the public press.” Hotchkiss case est supra, 516. 
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This Court has uniformly maintained the rule that one, who is him- 
self in fault, cannot recover damages from another who has retaliated 
in kind, although the latter was not justifiable in law, and this in spite 
of the truism that one wrong does pot justify another. Barrow vs. 
Landry, 15 A. 682; Vernon vs. Bankston, 28 A. 710; Johns vs. Brinker, 
30 A. 241; Young vs. Bridges, 34 A. 333; Ludeling vs. Stubbs, J bid, 
940. And it is so universally applied that the text-writers have form- 
ulated it in the declaration that ‘a man who himself commenced a 
newspaper war cannot subsequently come into court as a plaintiff to 
complain that he has the worst of the fray.” Odgers on Slander and 
Libel, 228. 

The lower judge refused to grant a new trial because there had 
already been two, the first resulting in a verdict for a larger sum, and 
though he disapproved the verdict upon the second trial. To use his 
own language, “the sooner the case reached the Supreme Court, the 
better for the cause of the administration of practical justice which,” 
he said, “had been obstructed for two entire jury terms by this pest of 
a suit.” Therefore, 

It is ordered and decreed that the verdict of the jury is set aside, the 
judgment of the lower court thereon is annulled, and that the defend- 
ant W. Van Benthuysen have judgment against the plaintiff rejecting 


his demand, and for costs. 





CONCURRING OPINION. 

FENNER, J. While the paragraphs in the City Item, prior to the 
card of January 21, 1882, referring to the Crescent City Railroad Com- 
pany and the defendant as its president, were not conceived in a 
spirit of ultra politeness, they pertained to matters of public interest 
entirely within the province of journalistic comment and are, in no 
sense, libelous or abusive. When corporations enter into contracts 
with a city touching subjects of such public character as the use of its 
streets, such contracts, their terms and obligations, and their proper 
execution, are fit subjects of legitimate criticism by the press; nor do 
I think that the president of such a corporation, who is generally the 
actor in the procurement and execution of such contracts, can claim 
immunity from the use of his name in articles upon such subjects. 

While courts should not hesitate to rebuke and repress licentiousness 
of the press, they should be careful not to emasculate its liberty in the 
exercise of its appropriate functions. 

In absence of any proof of malice or intentional falsification, I think 
the articles, now referred to, furnished defendant no ground of legal 


complaint. 
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I see no reason to doubt that, had the conclusive evidence of the 
mistakes under which the paper labored, furnished by the defendant 
in his letter of January 20, 1882, been unaccompanied by the abusive 
and insulting language contained therein, it would have led to prompt 
correction and amend. 

This language, however, while it provoked, did not, in law, justify 
the article published in the Item of January 21, 1882, in which defend- 
ant was denounced as an “irate swaggerer,” a “‘ bulldozer,” an “ arro- 
gant blusterer,” ignorant of ‘‘how to couch his ideas in polite and 
gentlemanly language,” etc. 

The letter of defendant had not been published. The last-mentioned 
article of the Item was the inauguration of the newspaper warfare, 
which culminated in the card of defendant, which is the basis of this 
suit for libel. 

This destroys the foundation of plaintiff’s case, and brings him 
within those authorities which hold that ‘‘a man who, himself, com- 
menced a newspaper war, cannot subsequently come to the Court, asa 
plaintiff, to complain that he has had the worst of the fray.” Odgers 
on Slander and Libel, 228, 219. 

“Where two parties engage in a newspaper controversy and hurl 
abusive epithets at each other they are both in the wrong, and neither 
of them should recover damages from the other.” Child vs. Homer, 13 
Pick., 510. Finnerty vs. Tipper, 2 Camp, 72. 

For these reasons, I concur in the decree herein. 








No. 8959. 
SUCCESSION OF THERESA BAUMGARDEN. 


Heirs of age coming to a succession concurrently with a minor, when there are no money 
legacies and no debts to be paid, and when no one demands an administration and asks 
security, are entitled to take the seisin from the executors and be put in possession of 
their share of the inheritance, conjointly with the minor for whom the law has accepted 
under benefit of inventory. When they are recognized and put in possession, the execu. 
tors must render them and the minor an account of their administration within a reason - 
able time, to be fixed by the court. 

The division of a District Court having jurisdiction over the succession of a wife, cannot 
order the delivery and exclusive possession, to her executors. of a box containing valua. 
bles belonging equally to it and to the succession of the husband, whose heirs of ag- 
have been, by another division, recognized and put in possession of their share of inheri- 


tance in the same. 
Heirs of age who have collected, after being judicially recognized, rents belonging to the 
succession of their mother, will not be ordered to return the same and prohibited from 
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further collections, although the decree recognizing them was subsequently reversed 
on appeal, where the court passing upon the proceeding to return and to prohibit, recog, 
nizes them and puts them in possession of their share in the same succession. 


PPEAL from the Civil Distriet Court for the Parish of Orleans. 
Lazarus, J. ; 


W. B. Koontz and T. Gilmore d& Sons for the executors, Appellees. 
L. L. Levy and J. Ad. Rozier for the heirs, Appellants. 


The opinion of the Court was delivered by 

BerRMuDEZ, C.J. The heirs of age of Theresa Baumgarden appeal 
from four judgments rendered in the moytuaria. . They say that those 
judgments are erroneous and operate to their injury. 

The judgments are: 

1. One which dirécts the delivery to the executors of their mother, 
of a tin box containing valuables belonging, in part, to the succession 
of N. A. Baumgarden, their father, whose heirs they are. 

2. A second judgment which orders them to pay over to the execu- 
tors the rents, etc., collected by them as heirs of their mother, under a 
decree recognizing them as such, but subsequently reversed. 

3. A third judgment forbidding them from collecting such rents in 
future. 

4. A fourth and last judgment, refusing to recognize and put them in 
possession of their mother’s succession. 


a 


We think it is preferable to consider first, the questions presented 
by the last judgment. 

It does not seem to be disputed, nor can it be, that the appellants 
are the three legitimate children of age of Mrs. Baumgarden, the fourth 


and last child being a minor, represented by one of her executors, as 
. 


dative tutor. 

The judgment appealed from, rendered in the petition of the heirs 
of age, recognizes them, contradictorily with the executors, as such 
heirs, but rejects their demand to be put in possession, accordingly, of 
their mother’s succession. 

The appellees have not asked an amendment of the first part of the 
judgment. In that respect, it must, therefore, remain undisturbed. 

The appellants contend that they are entitled to be put in posses- 
sion of their mother’s succession, to the extent of their interest therein, 


concurrently with their minor co-heir. 
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The executors resist their demand on no definite ground going to 
the merit and merely pray for judgment in their favor and against the 
plaintiff. 

They do not aver the existence of any money legacies, or of debts, 
and do not ask that the heirs should advance the funds wherewith to 
discharge the same. 

There being no formal issue on that question, it is possible that, 
strictly speaking, there may exist no necessity of passing upon the 
obligation of the heirs to give security, but as, under the tenor of cer- 
tain articles of the code, it is possible that the question should be 
passed upon, we deem it is better that it be done. 

The record shows that Mrs. Baumgarden left a will, by which she 
made two legacies of property which were delivered, and that the 
assets of her succession were inventoried and valued at $36,461. It 
does not appear that she was indebted, unless possibly for some $600 
claimed by one of her executors; but, it is insisted that her estate, 
including that debt, has, since her death, become involved to the 
extent of some $8000, as is shown by an exhibit found in the transcript.” 

It makes no difference, as far as the executors are concerned, whether 
the succession of Mrs. Baumgarden be, or not, indebted. It is a mat- 
ter which in no way concerns the executors of the deceased. It is of 
interest to her creditors, if any exist, and to her heirs. No creditor is 
heard here to oppose the demand of the heirs for possession and no 
one can be allowed vicariously, in the absence of any plea filed for their 
benefit, to champion their rights. The heirs of age have considered 
the condition of the succession and have determined, at their risk, that 
it was to their advantage to accept it unconditionally. They have 
done so and now ask to be put in possession. 

The law, on this subject, is explicit. 

“The heirs, says the article of the code, 1671, can, any time, take 
. the seizin from the testamentary executor, on offering him a sum suffi- 
cient to pay the movable legacies and on complying with the require- 
ments of Article 1012.” 

That last named article reads : 

“In obtaining possession of the effects of a succession, the heirs shall 
not be permitted, under any pretense whatsdever, to have an actual 
delivery of the property of any such succession, which may be in suit, 
or to receive any money of the succession, where there shall be claims 
thereon pending in Court, unless they previously give bond with good 
and sufficient security, if the plaintiffs’ in such suits require it, which 
surety shall be one-fourth over and above,” etc. 
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It does not appear in this case, that there is any property in suit, or 
money on which there is any claim pending in Court, of which the 
heirs of age ask to be put in possession; nor does it appear that any- 
one demands such security. 

If it be true, as it is, that heirs cannot be put in possession where 
security is asked, without giving it, it is equally so, that they can be 
put in such possession without security, where none is demanded. 

So much, therefore, for the question of obligation to furnish security, 

The real contention seems to arise touching the right of the three 
heirs of age to be put in possession of their mother’s estate, there 
being a fourth heir, who is a minor and who cannot accept the succes- 
sion unconditionally. 

The law governing such a case is found in Article 1047, R. C. c., 
which is to the effect that: 

“If there be several heirs to a succession some of whom have accep- 
ted unconditionally and others claim the benefit of the term for delib- 
erating, the judge of the place * * * shall cause an inventory to 
be made * ° * * and shall appoint an administrator to manage 
until partition of the same be made among the heirs.” 

This article refers to heirs of age who have accepted and to those 
who claim time to deliberate and who may, after deliberation, accept, 
also, unconditionally. 

It has been construed as authorizing the taking of possession jointly 
by heirs of age concurrently with minors. Soye vs. Price, 30 A., 93; 
and as justifying an administration where one of the heirs of age demands 
one and there is a minor, for whom the law accepts under benefit of 
inventory. Blake vs. Minors, Kearney and Lake, 30 A. 389. 

It applies more particularly to cases in which there are heirs of age 
and a minor, where there is no necessity for an administration , 
where the debts, if any, compared to the bulk of the estate, are of no 
significance and where the heirs of age, representing three-fourths of 
the estate, declare themselves to be ready and willing to furnish secu- 
rity. 

The Code of Practice, Article 1003, declares that, in such cases, if, 
from the examination of the testimony produced, the judge discovers 
that the petitioners are entitled to the succession, he shall put them in 
possession of it, and shall direct the curator or executor to render an 
account within a reasonable time, ete. 

If such was not the intent and meaning of the article, then heirs of 
age in successions in which there would be minor co-heirs, and in 
charge of executors, could never obtain possession of and enjoy their 


e 
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inheritance, unless by a suit in partition and the deplorable condition 
revealed by the record in this case, would be one of constant and irre- 


pressible occurrence. 

Such wes not the object of the law. Heirs of age can own, possess 
and enjoy their inheritance in common with their minor co-heirs. It 
is only where they are unwilling any longer thus to own, possess and 
enjoy the same, that they must sue for and obtain a partition either in 


.kind or by sale. 

When the judgment recognizing the heirs of age of N. A. Baumgar- 
den was before us for review, 35 A. 127, we held that they could not 
dispossess the executors before an inventory had been completed and a 
tutor qualified to the minor heir and thus avoid an administration, 
which we thought was necessary, as there were special legacies to be 
delivered. The inventory having been made, the bequests having 
been executed, the tutor of the minor having qualified and there being 
no debts, the functions of the executors are at an end. The prayer of 
the heirs which was, at the time, premature, can no longer be so con- 
sidered. ; 

After the heirs of age herein are recognized, there being no necessity 
for further administration and the law having accepted the succession 
under benefit .of inventory for the minor, (R. C. C. 177), the succession 
will have been wound up and the executors under the obligation of 
rendering an account to the heirs of age and to the tutor of the minor. 

There is error in the judgment appealed from which, though it recog- 
nizes the heirs of age, declines to put them in possession. 

IT. 

The next judgment, which will be now reviewed, is that which orders 
the delivery of the tin box and contents to the executors of Mrs. 
Baumgarden. 

That box contains valuables for a large amount, such as vendor’s 
‘notes for $30,000 in capital, etc., which constitute a large portion of 
the assets of both the successions of N. A. Baumgarden and of Theresa 
Baumgarden, his wife. 

Those assets once formed part of the property which composed the 
community between the husband and the wife. 

At the death of the former, his heirs on the one hand and his widow 
on the other, became, instantly, each seized and entitled as ownérs to 
one-half of the same. If the ownership by the heirs was subordinate 
to the rights of the widow over it, as usufructuary for instance, it has 
been relieved from the same, the usufruct having determined by the 
death of the usufructuary. 
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By giving the seizin of her property to the executors appointed by 
her will, Mrs. Baumgarden had no right to extend it over property not 
belonging to her succession and the Court was powerless to do so. 

It appears that, while the box containing those effects was deposited 
in bank, subject to the order of the Court, the key of the box was left 
in the keeping and custody of a representative of the heirs of age. By 
the judgment rendered, the key was ordered to be delivered to the 
executors, with the box. 

The exclusive possession of the box belonged to neither the execu- 
tors, nor the heirs of age. It was a possession in common. Its charac - 
ter and extent could not be changed, as was attempted to be done. 

The appellees have asked no amendment of the judgment. It must, 
therefore be reversed in its entirety, leaving matters in the condition 
in which they stood previous to its rendition. 

Il and TV. 


The remaining two judgments may well be considered together, as 
they constitute one judicial act only and are, the one a corrollary of 
the other. 

It appears that the heirs of Mrs. Theresa Baumgarden having had 
themselves recognized and put in possession of their interest in their 
mother’s succession, by an ex parte order, took upon themselves to col- 
lect and appropriate to themselves the rents and revenues of the 
estate in the proportion in which they thought themselves entitled to 
the same. 

This judgment, recognizing them and putting them in possession, 
having been appealed, was reversed. It was prematurely rendered 
and had not been pronounced contradictorily with the executors. 35 
A. 127. 

Subsequently, under the assumption that the heirs of age had made 
those collections without authority and, considering that they had not 
been again judicially put in possession of their interest in their mother’s 
succession, the executors took proceedings to compel them to return 
the amounts they collected and to prohibit them from making further 
collections and there was judgment accordingly. 

If it be true, that it was necessary that the heirs should have been 
legally put in possession, as a condition precedent to the exercise of 
their right of collection, it is no less true, that when they did so, they 
had some judicial authority in hand, to justify them and that, although 
it may be that there are some debts against their mother’s estate, they 
have collected moneys which, in reality, well belong to them. 
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The heir who purchases at the sale of property belonging to the 
succession in which he inherits, is authorized to retain the price, until 
his portion has been definitively fixed. R. C. C. 1343. 

Why then, should an heir who has, under apparent judicial authority 
from. the competent court, collected moneys to which he will be ulti- 
mately entitled, be condemned now to pay the same over to executors, 
to be by them returned to him shortly afterwards? We see no reason 
to justify such an order. 

As we held that the heirs of age are entitied to be put in possession , 
of their share in the succession of their mother, and that they will be 


considered as being in such possession when this judgment shall 
become final and executory, we do not feel authorized to forbid them 
from hereafter collecting the rents and revenues of the property com- 
posing the assets of the mother’s succession. They are already in 
possession of their share in their father’s succession. They will then 


be in possession of their interest in both estates. 

For those reasons : 

It is ordered and decreed that the several judgments appealed front, 
namely: that refusing to place the heirs of age in possession of their 
mother’s succession; that directing the delivery of the tin box and 
contents and the key to the executors of Mrs. Baumgarden; that order- 
ing the heirs of age to reimburse rents and moneys collected and _ pro- 
hibiting them from further collections, be and the same are hereby 
reversed. 

And, it is now ordered, adjudged and decreed that the petitioners be 
and they are hereby recognized as the legitimate heirs of their deceased 
mother, Mrs. Theresa Baumgarden, each to the extent of one undi- 
vided fourth thereof and that as such heirs and to that extent, they be 
and are hereby put in possession thereof. 

And, it is further ordered and decreed that the executors of the 
deceased, Mrs. Theresa Baumgarden, do, in said capacity, render to 
said heirs and to the minor, Lilly, contradictorily with her undertutor, 
a true and correct account of their administration of the succession in 
their charge according to law, within thirty days after the judgment 
herein rendered shall have become final and executory. 

It is further ordered and decreed that the proceedings for the 
delivery of the box and key and contents of said box to said executors: 
and those to force the return of the moneys collected by the heirs of 
age and to prohibit them from further collections, be and the same 
are hereby dismissed, the whole, with costs in both courts. 

Rehearing refused. 
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No. 8960. 
SUCCESSION OF JOHN GEDDEsS. 


The rules relative to the time of payment of debts, delivery of legacies and the separation of 
patrimony find no application in cases of thoroughly solvent successions. 

The appellate court does not sit to revise the reasons assigned by the judge of the lower 
court in support of a judgment which is affirmed. It surely cannot do so where the 
reasons were ‘‘orally assigned,” and therefore do not come up with the transcript. This 
Court reviews and passes upon the correctness of the judgment appealed from. The 
reasons assigned by it for the affirmance of such judgment are to be taken as those jus- 
tifying the judgment of the lower court. 


Where the lower court orders, without giving written reasons, the delivery to a surviving 
wife in community. of the legacies made to her by her deceased husband. of property 
once forming part of the commanity assets, and this Court, affirming that judgment. 
decides that the bequests made consist of the half of the deceased in such property, the 
reasons of this Court must be deemed as those which were or should have been given by 
the court of first instance 

Rehearing refused. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Monroe, J. 


T. Gilmore & Sons for the widow in community, Appellee. 
J. Ad. Rozier for the executors, Appellants. 


The opinion of the Court was delivered by 

PocuE, J. The executors of the last will of John Geddes have taken 
this appeal from a judgment ordering them to deliver to the widow of 
the deceased certain specified objects bequeathed to her by her hus- 
band in his will, which has been duly probated. 

The defense which they urged against the widow’s demand is in sub- 
stance: That her demand was premature and could not be entertained 
before a settlement of the community which had existed between the 
spouses, and before the expiration of the delay allowed by law to the 
executors for the payment of debts, to be preceded by a sale of the 
property for that purpose, if necessary. 

The record shows that the property, which all belonged to the com- 
munity, amounted to $147,910 84, and that the suecession owed no 
debts beyond the expenses of the last illness and funeral charges, which 
have already been settled out of the cash assets of the succession. The 
legacies to the widow consist of the dwelling-house occupied by the 
two spouses, and of bonds, stock, ete. The other legacies contained in 
the will are moneyed bequests. The deceased left no issue of the mar- 


riage, and no forced heirs. 
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The mere statement of the foregoing facts appears to us a sufficient 
answer to the defense urged by the executors. 

After a careful study and grave reflection on the subject, we are 
entirely at a loss to appreciate the strength of the position which they 
have assumed in their resistance to the just and legal demand of Mrs. 
(reddes for the execution of the last will entrusted to them by the 
deceased. , 

We have followed the argument of their learned counsel, and have 
considered all the authorities which he quotes in support of the well 
known rule of succession law under which the widow can claim nothing 
from the community previous to a settlement of the same and to the 
payment of the debts, and under which it is settled that her interest in 
the community is merely residuary. But the issue presented herein 
cannot be affected by these principles, as invoked and applied by 
appellants. 

In the present proceeding, the widow is not pressing any of her 
rights as surviving partner in community, but she simply seeks fo 
enforce her rights as a legatee under the will. 

As her legacies are specific objects, her claim thereto cannot be 
affected by the other legacies which are for money. The latter are 
subordinate to her claim and should be reduced if the assets of the suc- 
cession should be insufficient to cover all the legacies. C. C. art. 1635. 

But no such contingency is presented in this case, in which it appears 
that the executors have in hand funds left by the testator, and since 
collected as revenues of the succession property, in an amount nearly 
sufficient to discharge all the moneyed legacies provided for in the will 
of the deceased. 

Under our law, at the death of Geddes his widow became the abso- 
lute owner of one-half of all the property comprised in the inventory 
as belonging to the succession and community, subject only to the pay- 
ment of community debts, if any existed. Tugwell vs. Tugwell, 32 A. 
848; Glasscock vs. Clark, 33 A. 584. 

She is therefore owner in her own right of surviving partner in com- 
munity of one-half of all the property bequeathed to her in her hus- 
band’s will. Her ownership and seizin of that portion of the property 
result from the operation of law, and of her own will in accepting the 
community; and neither could be affected, increased or restricted by 


any testamentary dispositions of her husband. 

Her demand in this proceeding is, therefore, for the delivery and 
possession of the other half of said property; of the only portion 
thereof which accrues to her under the effect of the will. 
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Under the circumstances of this succession, the resistance of the 
executors is unjustifiable and illegal, and. is in direct opposition to the 
will of the testator, from whom they have received and accepted the 
solemn trust of executors. : 

We, therefore, find no error in the conclusions of our brother of the 
District Court. 


Judgment affirmed. 





ON APPLICATION FOR A REHEARING. 


BermupeEz, C.J. The executors contend that the Court erred in 
not rejecting, as premature, the demand of widow Geddes for the de- 
livery to her, by them, of the specific property bequeathed to her by 
her late husband. 

The universal legatees complain that the judgment appealed from 
and which was affirmed, was not explained by this Court so as to leave 
no doubt as to its meaning. : ; 

It is perfectly true, as a rule, that executors are prohibited from pay- 
ing the debts, with some exceptions, until after three months from the 
opening of the succession and unless upon compliance with the forms 
of law. It is likewise so, that legacies can be satisfied only after pay- 
ment of the debts and of contributions for the legitimate portion when 
there are forced heirs. 

It is equally true that creditors have the right to sue for the separa- 
tion of patrimony within three months from the acceptance of the 
heirs. 

But, it is no less certain that those rules do not obtain in a case like 
the present one, where there are no debts, no forced heirs and where 
no separation of patrimony has been asked or can be asked by. anyone. 

If the petition of the widow, as legatee, asking to be put in possession 
of the bequests made to her by her husband, could have been assailed 
on the ground of prematurity, the objection has surely ceased to have 
any foundation to stand upon, by the lapse of time which has gone by 
since it was made, without any opposition on the part of any creditor 
or legatee. The judgment appealed from was rendered more than four 
months after the death of the testator and there was no suggestion 
made of any impediment thrown in the way of its execution by anyone 
claiming any adverse interest. 

No just or plausible reason can be found on which to base the resist- 
ance of the executors. 
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II. 

The District Judge decreed that the executors deliver to widow Ged- 
des “‘all the legacies bequeathed to her by the deceased * * * * 
together with the rents and revenues thereof from * * * the date 
of her deman:| for the same.” 

The petition states what those legacies consist of. 

It is true that the District Judge gave no reasons explanatory of his 
decree, other than such as were orally assigned. No doubt, it would be 
preferable if judges were to give a written and condensed opinion, in 
justification of their decree, for that would sometimes assist in better 
understanding the judgment, but however that be, this was not done 
in this case. 

This Court has given the reasons for which the decree rendered, was 
pronounced, on review, to be correct. It does not sit to revise reasons 
for judgment, but to reconsider the judgment itself and when it affirms 
a judgment, its reasons must be considered as those justifying the 
judgment. 

In the present case, we have distinctly held that the legacies the tes- 
tator intended to bequeath and which his widow has inherited, could 
and did consist of his half of the property and effects mentioned in his 
will, for it is evident that he could make to his wife no bequest of that 
which, at the dissolution of the community by his death, would be hers 
in full property, burdened as it might eventually have been, but was 
not, by claims of creditors of the community. 

Because his widow accepted that community under benefit of inven- 
tory under the provisions of a recent law, it cannot be charged that 
her half in the community property did not anyhow vest in her, in full 
property. This sort of an acceptance is assimilated to that of the heir, 
who succeeds the deceased at the moment of death and who, by taking 
time, only seeks to protect himself from liability, in case of absorption 
of the assets by the debts. 


Rehearing refused. 








- No. 8614. 
In THE MATTER OF THE CANCELLATION OF THE Bonps OF A. H. Isaac- 
SON ET AL., Ex-ADMINISTRATORS OF CiTY OF NEW ORLEANS. 


Members of the City Council of New Orleans incur no personal liability to a judgment 
creditor of the city for a failure to levy a tax or provide in the annual budget for pay- 
ment of the judgment, where, at the time, there exists a legal limitation on the taxing 
power of the city, by the effect of which a designated portion of the taxes authorized 
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to be levied, is to be applied towards paying certain bonded indebtedness of the city, 
and the residue within the limitation, is appropriated by the Council to the alimony of 
the city, except a small amount reserved for judgments, which amount was exhausted 
by judgments prior in registry to the suing creditor, and where the creditor bas not re- 
sorted to a mandamus before or after the a loption of the budget to compel the munici- 
pal authorities to provide for the payment of his judgment The Council in such case 
was not bound to trench upon the funds reserved for the alimony of the city to pay said 
judgment. The making of the estimate for the necessary expenses of the city govern- 
ment involves a legislative discretion, with which courts will not, unless under excep- 
tional conditions, interfere. 


Judgment affirmed. 
AP SAL from the Civil District Court for the Parish of Orleans. 
4 Monroe, J. , 


G. L. Bright for Opponent and Appellant. 
E. H. McCaleb and S. P. Blane, contra. 


The opinion of the Court was delivered by 

Topp, J. A. H. Isaacson, Administrator of Finance; John Glynn, 
Jr., Administrator of Accounts ; Washington Marks, Administrator of 
Assessments; J. Henry Behan, Administrator of Commerce; Patrick 
Mealey, Administrator of Police; and E. R. Chevalley, Administrator 
ot Waterworks and Public Buildings, of the city of New Orleans; 
their terms of oftice dating from November, 1878, to November 15, 1880, 
applied to the Governor of the State for the cancellation of their offi- 
cial bonds, under the provisions of Act No. 15, approved Febru- 
ary 24, 1877. 

L. F. Barrett, a judgment creditor of the city of New Orleans, opposed 
the cancellation of the bonds and the discharge of the parties, on 
grounds and for reasons substantially as follows : 

He alleges that the fifth section of the Act No.7, Extra Session of 1870, 
p. 31, provides that every administrator of the city of New Orleans, 
shall give bond; and section No. 29, that he shall give bond in the sum 
of $25,000, for the faithful performance of his duties. And section No. 
19 of the same act directs that the Council composed of said adminis- 
trators, shall, once in every twelve months, before passing and deciding 
upon the amount of taxes and licenses to be assessed for the following 
year, cause to be made out a detail estimate, exhibiting the various items 
of the liabilities and expenditures, and to impose a tax not exceeding 
$1 75 on every $100 of valuation, which, together with the revenues of 


the city, shall be used to meet the estimated liabilities and expenditures 
of the city, as aforesaid ; that section 2 of Act No.5 of 1870, Extra Session, 
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p- 11, provides that hereafter, no writ of execution or fiert facias shall 
issue from any df the courts against the city of New Orleans, to enforce 
the payment of any judgment for money against the city of New Orleans, 
but final judgment against the city of New Orleans, condemning said cor- 
poration to pay any sums in money when the same shall become execu- 
tory, shall have the effect in law of establishing and fixing the amount 
of the plaintiff's demand against said corporation, and the plaintiff 
may cause a certified copy of the said judgment, together with a copy 
of plaintiff’s petition, and the defendant’s answer in the cause in which 
such judgment is rendered, together with the certificate of the clerk of 
said court, that such judgment is final and executory, to be filed in the 
office of the Comptroller of said city; and it shall be the duty of the 
Comptroller or auditing officer of said corporation, to receive the same, 
and cause the same to be registered in his office of the date on which 
the same shall have been presented, and when so registered, it shall be 
the duty of the Comptroller to draw warrants on the Treasurer, or dis- 
bursing officer of the corporation, for the amount due therein, without 
any special appropriation of money therefor by the Common Couneil ; 
and section 3 of the same act provides that in case the amount of 
money designated in the annual budget, for the payment of judgments 
against the city of New Orleans, at the date when any judgment against 
said corporation shall have been final and executory, shall have been 
exhausted, the Common Council shall have power, if they deem it 
proper, to appropriate from the money set apart in the budget or an- 
nual estimate for contingent expenses, a sufficient sum of money to pay 
said judgment or judgments; but if no such appropriation be made by 
the Common Council, then all judgments shall be paid in the order in 
which they shall be filed and registered in the office of the Comptroller, 
from the first money next annually set apart for that purpose. 

Barrett alleges, that notwithstanding he caused his judgments to be 
registered, the said administrators have negligently, wilfully and 
wrongfully failed to comply with the law, and to provide for the pay- 
ment of his judgments; that his judgments have ever since remained 
unpaid, and he has been damaged by the administrators to the amount 
of his judgments. He prays for "judgment against them for the full 
amounts of the judgments he owns against the city of New Orleans. 

From a judgment dismissing his opposition, Barrett has appealed. 

Barrett’s demands are resisted by the ex-officials named on several 
grounds, the most material of which is the following : 

That during their incumbency of the offices mentioned and at the 
dates when the annual budgets for the city expenditures for the years 
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included in their term of office were made up, there was a limitation 
of the taxing power of the city to fifteen mills by Act 31 of 1876. That 
five mills, by the terms of this act, were required to pay certain bonded 
indebtedness of the city, and the balanve necessary for the alimony and 
current expenses of the city, except a small amount that was appro- 
priated towards paying the judgments against the city, but which were 
absorbed by judgments preceding the opponent’s, in the order of their 
registry. 

The evidence on this point in the record shows that for the years 
mentioned, there was a general reduction of the expenses of the city, 
wnounting according to the estimates of the witnesses to thirty per 
cent, and that the appropriation made for the maintenance of the city 
government was really inadequate for that purpose, leaving the irre- 
sistible inference that there was nothing left beyond the amount so 
provided to be applied to the payment of the judgments. Such being 
the law and the situation at the time, we are ata loss to discover any 
ground upon which the members of the Council can be held personally 
responsible for a failure to provide for the payment of the judgment 
creditors. There was a limitation on their taxing power imposed by law, 
which, in the absence of any judicial mandate compelling a different 
course, they were bound to respect. The question whether such a 
limitation should be obeyed, even with respect to contract creditors, 
was a judicial question with the solution of which they were not 
charged. 34 A. 476. In this instance though the failure to make a 
sufficient provision for the payment of judgments against the city was 
apparent from an inspection of the budget, vet this creditor and oppo- 
nent did not seek to compel the administrators by mandamus to sup- 
ply the alleged omission. 34 A. 1093. Besides, even had such at- 
tempts been made, his success would have depended upon his ability 
to show that his judgments were founded on contracts made before the 
legislative limitation on the taxing power referred to was imposed; 
proof of which fact he has failed to make in the opposition we are now 
considering. 32 A. 709; Ib. 884. 

It is, however, urged in argument by the counsel for the opponent, 
that it was the duty of the Council to provide for the judgments even 
out of the amount appropriated or reserved for the alimony of the city. 


This question we have before had occasion to consider and have held 


that, the making the estimate and appropriation for the necessary ex- 
penses of the city was a legislative function on the part of the Council, 
with which the courts would not interfere, so long as legal or constitu- 
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tional provisions and limitations were observed. 33 A. 79. In this in- 
stance the record shows that this discretion was not abused. 

We are strongly supported in our views on the question touching the 
personal liability of ex-officers for acts or omissions charged against 
them in their official capacities, by the decision of the Supreme Court 
of the United States, in the case of Dow vs. Humbert, 91 U.S. R. 
(Otto) 294. In that case it was held that the supervisors of a town 
which had failed to register a judgment and levy a tax for its payment 
as provided by a statute of the State, were not responsible to the credi- 
tor for the amount of the judgment, but only to nominal damages. 

There were other considerations presented by the record which would 
support the consideration reached by us touching the personal liability 
of these parties, but the point above discussed is, in our view, decisive 
of the whole case, and renders the consideration of other questions 
raised by the pleading or argument unnecessary. 

For these reasons we see no cause to distur) the judgment of the 
lower court, which is affirmed with costs. 

Rehearing refused. 





No. 9000. 


Mrs. O. A. FarrRex vs. THE NEW ORLEANS City RartLroap Co. 


Plaintiff, two co-heirs and her mother, became joint owners of 200 snares of stock belonging 
to the community between the last named and her deceased husband, Jokn B. Schiller, 
in the proportion of one-half to the mother and one-sixth to each of the heirs. Defend 
ant corporation permitted the mother to dispose of 134 shares of said stock, and plain_ 
tiff brings this suit to recover one-sixth of said 134 shares. Held, that the mother’s 
transfer must be held valid tothe extent of her entire interest in the stock, viz: One 
hundred shares, and that the sixty-six shares undisposed of belonged entire!y to the 
heirs, and that plaintift could recover only her share, one-third, of the thirty-four shares 
unlawfully transferred. Held, that the dividends paid to the mother while tutrix of her 
minor children, and even afterwards during the existence of a judgment recognizing her 
as legal usufrnctuary of the interest of her children inthe community estate cannot be 
recovered. The subsequent judgment of this court, in an action to annul this latter 
judgment, only had effect as to third persons, from the date of its rendition, and only 
authorized the recovery of dividends paid thereafter. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Tissot, J. ‘ 


W.S. Benedict for Plaintiff and Appellant. 
Braughn, Buck & Dinkelspiel for Defendant and Appellee. 


The opinion of the court was delivered by 
FENNER, J. The petition of plaintiff herein represents that she is 
one of the three heirs of her father, John B. Schiller, who died in 1869, 
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leaving a large community estate, including, amongst other property, 
two hundred shares of stock of the defendant company, of one-sixth 
of which, by virtue of her heirship, she became owner, and entitled to 
the interest and dividends therein; that her mother, Mrs. Schiller, 
qualified as executrix and as natural tutrix of petitioner, that she has re- 
covered judgment against her mother, as late tutrix and executrix, for 
$30,000 due as her share of the rents and revenues of the property left 
by her said father, not including her share of the stock aforesaid, upon 
which judgment execution has been issued and returned nulla bona ; 
that she has applied to her mother for possession of her share of said 
stock, without effect ; that she is informed that the defendant company 
has unlawfully and without authority permitted one hundred and 
thirty-four shares of said stock to be transferred by her mother to 
parties unknown, which transfers, as to petitioner’s one-sixth thereof, 
are null and void, wherefore she prays to be recognized to have been 
owner of one-sixth of said one hundred and thirty-four shares, together 
with the dividends accrued thereon, and for’ judgment for the market 
value of the same and for said dividends. 

The defendant answers, in substance, admitting the ownership of 
two hundred shares of stock in John B. Schiller at his death, of which 
plaintiff, as heir, became entitled to thirty-three and one-third shares, 
while Mrs. Schiller, as surviving partner in community, became owner 
of one hundred shares, or one-half of the whole, and was recognized 
and put in possession thereof by competent judgment of the probate 
court; that of the thirty-three and one-third shares owned by plaintiff, 
she has actually received twenty-two shares, and that she had sane- 
tioned the transfers made by her mother of her remaining interest; and 
that the dividends were properly paid to her mother, or her transfer- 
rees, as legal usufructuary of the entire property. As to the stock, it 
is unquestionably true that plaintiff never owned and does not pretend 
to have ever owned but thirty-three and one-third shares. It is equally 
true that she has received twenty-two shares thereof. The attempt of 
defendant to establish her consent to the transfer by her mother of her 
remaining interest, has not, in our judgment, been successful, and she 
is therefore entitled to the remaining eleven and one-third shares, or 


their value. 

We have nothing to do in this case with the disposition made by her 
mother of the other property of the estate and of its revenues, nor with 
the judgment which she obtained against her mother on that account. 
This is not an action for partition of the community, nor to subject 
property to the judgment rendered against her mother. It is a simple 
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claim to ownership, as heir, of her portion of particular community 
property, and the very claim admits like ownership in her co-heirs and 
her mother to their shares thereof. The alienation by her mother must 
be considered as the alienation of her own share to the extent thereof, 
and to that extent valid. No formal partition of property of this char- 
acter was necessary. Being composed of numerical units, each neces- 
sarily and absolutely equal in value to the other, it partitioned itself, 
and the sale of one hundred shares was the entire equivalent of the 
sale of an undivided one-half of two hundred shares. The remaining 
sixty-six shares belonged to the three heirs solely, being twenty-two 
shares to each, and each one of them had a claim for the rest of their 
respective shares, viz: eleven and one-third shares each against the 
company, if it had permitted their unauthorized transfer. 

Plaintiff having received twenty-two shares, the limit of her claim is 
for eleven and one-third shares, or their value. 

As to the dividends, by judgment of the probate court, competent, 
tinal and never appealed from, the mother was recognized and sent into 


possession, not orly as owner of one-half of the entire community 


estate, but also as usufructuary of the other half inherited by the 
children. 

It is true that long afterwards, plaintiff on reaching her majority 
brought suit to annul this judgment, and in January, 1881, this Court 
rendered its decree annulling the same. 

This, however, did not destroy the validity of the payments of divi- 
dends made to the mother by the defendant during the existence of the 
judgment;. and even independently of the judgment, the payments 
during minority of plaintiff were properly made to the mother in her 
capacity as natural tutrix. The judge a quo gave plaintiff judgment 
for the value of eleven and one-third shares of stock and for the divi- 
dends accruing after January, 1881. Although both parties complain 
of his decree, we think he did exact justice. 

The plea of prescription of one year, interposed by defendant, is 
without merit. 

The action is not one sounding in damages for a quasi offense, but 
one for the property or its value. As to the relation of the corporation 
to the stockholder, we recently had occasion to enunciate the well 
established doctrine that “the corporation is the custodian and trustee 
of the corporate property, funds and stock, for the stockholder.” The 
law would be in strange case if such a custodian and trustee, when 
called upon for the property entrusted to him, could say to the owner, 
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“vou cannot get the property, because I have disposed of it, and you 
cannot get its value because my wrongful disposition was made more 
than a year ago and your action is prescribed.” 

Judgment affirmed at appellant’s cost. 

Rehearing refused. 








No. 8925. 


StoppaRD Hower vs. THe Butcners’ UNION SLAUGHTERHOUSE 
AND LIVE Stock LANDING COMPANY. 

The constitutional prohibition of monopolies is absolute and effective. and therefore abro 
gated the exclusive vrivilege of slaughtering animals for food. given by the legislature 
of 1869 to the Crescent City Stock Landing and Slaughterhouse Company, aud invested 
the municipal authorities of the city with power to regulate the matter, subject to the 
approval of the Board of “Health 

A slaughterhouse is prima facie a nuisance, and therefore until the municipal authorities 
regulated the location of such buildings by fixing the limits within which they should 
not be placed, no one could lawfully locate one within the city boundaries. 

After those authorities had thus regulated the matter, a company may locate its abattoir 
and appurtenances in conformity thereto, and an injunction will not lie to restrain it in 
the absence of proof of nuisance. 


PPEAL from the Civil District Court for the Parish of Orleans, 


Lazarus, J. 


B. R. Forman for Plaintiff and Appellee. , 
Robert Mott and T. J. Semmes for Defendant and Appellant. 


The opinion of the Court was delivered by 

MANNING, J. The suit is an injunction by a resident of New Orleans 
to restrain and prevent the erection of a slaughterhouse and its adjuncts, 
hog pens, stock yards, etc., for the reason that they would be nuisances, 
and would destroy the health of the neighborhood, and impair the 
value of his property, and also to prohibit the cutting of the levee, 
which he alleges the defendant was about doing for purposes connected 
with its slaughtering. 

The answer denies that a slaughterhouse at that particular spot 
would be prejudicial to health or hurtful to property, and avers that 
the plaintiff has all along encouraged and invited its location there, 
and continued acquiescent up to and during the time the buildings 
were erecting. 

A slaughterhouse is prima facie a nuisance, but it does not follow 
that it is a nuisance to all the world. To those who are remote from 
it, or not near enough to be affected by it, it is as i did not exist 
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The spot selected for this building is on the verge of the city limits. 
Its location has been approved by the Board of Health, and the plain- 
tiff weleomed it to his neighborhood. 

The main ground of contest on the trial seems to be that the location 
was within the city limits, which the plaintiff claims is prohibited by 
the Act of 1869, Sess. Acts, p. 170. The prohibition in that Act of 
slaughtering animals for food within New Orleans is coupled with the 
permission to the company mentioned therein to doit. It was buta 
form of expression by which a monopoly of that business was given to 
the Crescent City Stock Landing and Slaughterhouse Company. Since 
then, the Constitution has interposed a prohibition of monopolies, and 
delegated the regulation of this particular business to the municipal 
authorities of this city. This was an abrogation of the exclusive 
privilege heretofore granted, and a conferring upon the local government 
the right to say how and where it should be exércised in future. This 
right was legally conferred. Cres. City L. 8. L. Co. vs. New Orleans, 
33 A. 934. 

The city authorities had not acted on the matter when this injunction 
was obtained, but since then and before the trial they enacted ordi-— 
nances that had been approved by the Board of Health, under which 
the location of a slaughterhouse at this point is permitted. The plain- 
tiff anticipated the Board of Health in the permission he gave, and the 
City Council, in fixing the limits beyond which a slaughterhouse might 
be placed, only confirmed the opinion already expressed by the plain- 
tiff upon the appropriateness of this spot. 

The supplemental answer charges that he does not now apprehend a 
nuisance, or believe that the location of a slaughterhouse will create 
one, but is lending his name to the Company which has long exercised 
the exclusive privilege of slaughtering animals for food under the Act 
of 1869, to assist it in continuing the enjoyment of that monopoly. 
The boundary of his property is four hundred and eighty feet distant 
from the boundary of the tract or parcel of land upon which the 
defendant was erecting its buildings, and it does not yet appear that 
this is not sufficiently remote to avoid any annoyance from the busi- 
ness the defendant proposes to conduct in them. 

The second ground of injunction is that the defendant intended to 
cut the levee, which would expose the plaintiff’s property to danger 
from inundation. The record is barren of proof to sustain the charge, 
except that a ditch or drain was digging from the buildings to the 
river, and a discharge pipe was to be inserted through the base of the 
levee, both to serve as a vent for the liquid from the abattoir. This is 
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one of the appliances designed by the defendant to prevent the crea- 
tion of a nuisance, and is similar to that used by the company now 
engaged in slaughtering. An experienced engineer is employed by the 
defendant to construct this necessary outlet for impure liquids, and 
every precaution is taken to avert the consequences suggested by the 


plaintiff. It seems inconsistent and querulous for him to complain of 


an apprehended nuisance, and in the same breath to try to prevent the 
precautions that are taken to prevent the nuisance. 

The lower court dissolved the injunction as to the slaughterhouse, 
and perpetuated it as to cutting the levee, at the defendant’s costs. The 
defendant was without authority to place the slaughterhouse at this 
spot until the city authorities had exercised the power delegated to 
them in the matter, but after they had acted, the company should not 
be muleted in costs for availing itself of the permission granted, in the 
absence of proof that any damage has resulted therefrom. 

It is therefore ordered and decreed that the judgment of the lower 
court is set aside, and the injunction of plaintiff is dissolved, the defend- 
ant to pay all costs incurred before the passage of the city ordinances 
in the record, and the plaintiff to pay those incurred thereafter. 








No. 8963. 


C. ZIMMERMANN ET AL., EXECUTORS, Vs. JUSTIN J. LANGLEsS. 


A purchaser of real estate and other property, on time. is relieved from the obligation of 
making a tender and consignment, to relieve himself from interest after maturity, where 
the vendor himself brings, before maturity of the notes, an action to annul the sale; but 
owes such interest from the finality of the judgment rejecting the demand in nullity 
in default of a tender and consignment. Article 2559, R. C.C., applies to cases in which 
the suit to evict is not brought by the vendor, but by others. 

The executors of a surviving wife havenoright to sue for the recovery of the ate amount 
of notes belonging equally to her succession and to that of her husband. whose heirs of 
age are recognized and put in possession. They can sue only to recover the half of the 
notes accruing to her succession. 

The purchaser failing to pay at the termination of the suit to annul the sale, a suit became 
necessary to coerce payment. 

In the event of such suit, the fees of the attorneys employed must be paid by the purchaser 
at the rate agreed upon in the aggregate of the capital and interest due at the time of 
the filing ot the petition and due the snccession represented by the executors. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Rightor J. 


W. B. Koontz and T. Gilmore & Sons for Plaintiffs and Appellees. 
Henry Denis and A. B. Phillips for Defendant and Appellant. 
. : 
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The opinion of the court was delivered by 

Bermupez, C.J. The defendant appeals from a judgment against 
him on two notes, drawn by himself, to his own order and by him in- 
dorsed, in blank, secured by vendor’s privilege and special mortgage, 
bearing eight per cent interest from date to payment. The judgment 
allows tive per cent attorneys fees, on the amount sued for and costs of 
suit. , 

The defendant contends that, while he does not dispute, nay admits, 
owing the capital of the notes with interest from date to maturity, he 
cannot be condemned to pay the same to the plaintiffs, who have no 
title to them and that, under no contingency, can he be subjected to pay 
interest from maturity, and, besides, attorneys fees, under the excep- 
tional limitations of the case. 

The notes were furnished in settlement of the purchase price of the 
half interest of N. A. Baumgarden in certain real estate and other prop- 
erty, sold to defendant on December 31, 1877. The notes bear that date 
and are payable one and two years afterwards, at the “Union National 
Bank in this city. 

Or the day of maturity of the first note, the defendant went, with a 
notary and witnesses, to the bank to pay the same; on being informed 
that the notes had not been left there for collection, he deposited the 
amount with the bank. After a while, the note not having been pre- 
sented, the deposit was withdrawn. When the second note matured, 
a year later, the defendant again pro ceeed to the same bank, with the 
means in hand to pay it, inquired for it, and was told that it had not 
been deposited there for collection. 

Several months after the sale by Baumgarden to Langles, viz: on 
May 21, 1872, Baumgarden having been interdicted, his wife was ap- 
pointed his curatrix. In that capacity, previous to the maturity of the 
first note, viz: on the 30th December, 1877, she brought suit against 
Langles, on several grounds, to have the sale annulled. The judgment 
rejecting her demand was affirmed by this court, in April, 1883. 35 
A. 442, 

Shortly after, Langles published an advertisement calling on the hold- 
ers of the notes to produce them and expressing his willingness to pay 
them in capital with interest to maturity. 

Prior to the final decision of the case, viz: April 23, 1879, Baumgar- 
den died, leaving a widow and four children, three of age and one a 
minor, the issue of their marriage. 

His widow died on February 5, 1882, leaving as her only heirs the 


same four children; she left a will, appointing the plaintiffs herein, her 
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executors and one of them tutor of the minor, Lilly, both of whom 
qualified in said capacities. 

The heirs of age of N. A. Baumgarden have been recognized as én- 
titled to three-fourths of his estate and were ordered to be put in pos- 
session. 

An inventory was taken of the property left by Mrs. Baumgarden. 
It shows the same to consist of her half of the property, once compos- 
ing the community between her and husband, appraised at $31,911 124; 
the notes sued on forming part thereof, her share therein, valued at 
$19,450. 

Those notes having been found in a tin box in the possession of Mrs. 
Baumgarden, continued to be kept therein deposited, in a bank subject 


to the order of the Civil Distriet Court, Division 'B, before which her 


succession had been opened. 

They are the notes sued on in the present action brought by the ex- 
ecutors of Mrs Baumgarden, shortly after the final decision of the suit 
for the nullity of the sale, April 24, 1883. 

Under such a state of facts, several questions present themselves : 

1. Was the defendant bound, at the maturity of the notes, to Nave 
made a tender and deposit of the face and interest to date, of each 
note ? 

2, Was he bound previous to the institution of this suit, on the 
notes, to have made a tender in whole or in part? 

3. Is he liable for interest from date to payment? 

4. Is he chargeable with attorney’s fees for the prosecution of the 


suit. 
I. 


The suit to annul the sale, was brought by Mrs. Baumgarden, as 
curatrir, on December 30, 1878, before the maturity of the first note. 
The petition and citation were served on the same day on the defend- 
ant. After the death of Mrs. Baumgarden, the suit was prosecuted by 
her executors. 

The suit was equivolent to a formal notice by the vendor, to Langles, 
that payment of the notes would not be received and would be refused 
if offered to be made. 

Indeed, how could the curatrix have consistently received the price 
of a sale, the invalidity and nullity of which she had alleged and 
sought judicially. 

The law does not require the idle ceremony of a tender, where the 
creditor refuses payment, such refusal implying a waiver of it. 27 A. 
lll. Teutonia Bk. vs. Loeb. 
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Neither does the law make it essential that where a tender has been 
made or waived, the debtor should consign the amount tendered, or 
which, without the waiver, would have been tendered. It leaves it 
optional with the debtor to do so or not at his pleasure. C. P. 412; R, 
C. C., 2167. 

The failure to make the consignment does not defeat the benefit to 
be derived from a tender, or from one which has been waived. 27 A, 
210. Alter vs. Shepperd. 

When the consignment has not taken place, the debtor continues to 
be answerable for the amount tendered. It would be no excuse to him 
that he has lost or was robbed the amount, or that the bank with which 
he did business and in which the amount was on deposit, to his own 
credit, has become insolvent, or the like. 

When the consignment has been legally made, the dedtor is exoner- 
ated from further liability. The money or property remaining on de- 
posit, at the charge and risk of the creditor. Should it perish, or be 
spoiled, or its value diminished without the fault of the debtor, the- 
loss would fall on the creditor. 

When the tender has been made or waived, it is immaterial who is 
the custodian of the money or the property, the bank or the creditor; 
as in the case of money, the bank would not pay interest on it to the 
creditor, provided in either case, such money be forthcoming on the de- 
mand of the creditor. The debtor, in either case, would not be re- 
sponsible for interest, between the time the tender was made or waived 
and that of the demand for payment. 

The case might be different had the suit in eviction been brought by 
a third person, by no agency of the vendor, and the latter being unable 
to furnish security. 

The law on that subject and the adjudications of courts expound- 
ing it, find their application in such iastances, but have no effect in 
cases in which, like the present one, abstention from payment is the 
direct consequence of the positive act of the vendor himself. R. C. C. 
2559. The principle is, in such cases, that the purchaser, being thereby 
authorized by the vendor, is justified in withholding the price and is 
not liable for interest as long as the act continues, but is so after the 
danger of eviction has ceased, his title quieted and he has failed to pay. 
Potthier, Vol. 28, 286; 13 L. 338; 1 L. 70. 

TI. 


While it is true that the purchaser cannot be charged with interest 
from the maturity of the notes and during the continuance of the action 
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to annul the sale, it cannot be claimed, with any plausibility, that he is 
not liable for interest from the termination of that suit. 

The defendant’s theory, that tender and consignment cannot be 
required from a debtor who does not know his creditor, surely does not 
obtain in a case like this, where he knew that the notes belonged to 
Baumgarden, or his representatives. The information conveyed him 
ov that subject was complete in the suit to annul the sale. The judg- 
ment in that case by this Court became final and executory on the 16th 
of April, 1883, when the last judicial day expired. From that date 
must the defendant again pay interest. 

The half owned by the succession of Mrs. Baumgarden could and 
should have then been paid, and not having been acquitted, the 
executors had a right to demand payment of it judicially. Amicable 
demand was not denied and not at issue. The defense urged shows 
that it would have been unnecessary. 

As the executors of Mrs. Baumgarden did not represent the succes- 
sion of her husband, and as his heirs have not joined them in this suit, 
judgment could not be rendered against defendant for the whole amount 
of the two notes, with interest even from judicial demand. Judgment 
could have gone only for the half of the notes belonging to the succes- 
sion of Mrs. Baumgarden, with interest from the termination of the suit 
to annul. 

Itis no excuse for the defendant to say that the other half of the 
notes belong to the heirs of N. A. Baumgarden. Three of those heirs 
are of age, the other is a minor, represented by a qualified tutor. Pay- 
ment of half of the notes to the plaintiffs can in no way affect their 
interest as co-owners. The notes were, and are still, under the control 
of the Civil District Court, Division B. That court could have ordered 
the executors to receive payment of the half they represented, and to 
credit the notes accordingly. Payment thus made and interest would 
have extinguished half of the debt and authorized a cancellation of the 
mortgage inscription pro tanto and thus have completely protected and 
benefited the defendants to that extent in every respect. 


Ill. 


The last question which remains to be determined concerns the lia- 
bility of the defendant for attorney’s fees. 

We have settled that one-half of the notes belong to the succession 
of Mrs. Baumgarden, which is legally represented by her executors, 
Plaintiffs herein; that the defendant was in default in not tendering 
the amount due previous to the institution of this suit to that succes- 
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sion. The institution and prosecution of the proceeding to compel 
payment became a necessity, brought on himself by the defendant, 
Under the terms and conditions of the sale, it was agreed that the pur- 
chaser would, in case of suit, pay the fees of the attorney employed, at 
the rate of five per cent. For such fees he is therefore liable, but only 
on the amount claimed and accruing to the succession of Mrs. Baum- 
garden. 

The district judge erred in rendering judgment for the plaintiff for 
the whole amount of the notes, with interest theréon from date to pay- 
ment, and attorney’s fees thereon. He should have rendered judgment 
for one-half of the notes, with interest from date to maturity, and from 
the termination of the suit to annul till paid, and attorney’s fees on the 
same. To that extent the judgment should be modified. 

It is therefore ordered and decreed that the judgment appealed from 
be amended so as to read as follows: 

It is ordered and adjudged that the plaintiff, the executors of The- 
resa Baumgarden, recover from the defendant, J. J. Langles and for” 
her succession, the following amounts: 

1. Seven thousand five hundred dollars ($7500), with eight per cent 
interest thereon per annum from the 3lst of December, 1877, to the 31st 
of December, 1878; and on the same amount from the 16th of April, 
1883, till paid. 

2. A similar sum ($7500), with similar interest from December 31, 
1877, to December 31, 1879, and on a similar amount from April 16, 
1883, till paid. 

3. Five per cent attorney’s fees on the aggregate of said sums in cap- 
ital and interest at the date of filing of petition herein. 

It is further ordered and decreed that the rights of the heirs of age 
and of the minor, Lilly, representing the succession of N. A. Baumgar- 
den, be reserved for future action. 

It is further ordered that the defendant pay costs in the lower court, 
and the plaintiffs and appellees those of the appeal in this Court. 

Rehearing refused. 








No. 8952. 


James W. GAHN vs. ExizA DaArRBy, HIS WIFE. 


The wife is bound to live with her husband and to follow him wherever he choses to reside 
Cc. C. Art. 120. 

If, therefore, the husband decides to change the matrimonial domicile from one place to 
another, for reasons of his own, the wife must follow him to his new abode. Her refa- 
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sal. without lawful cause, will be construed as an abandonment within the meaning of 
the law, and will justify his demand for a judgment ordering her to comply with his 
request. 

The facts that he is poor, with a scanty means to supply her wants and tastes, that he has 
an irascible temper, a cool and distant disposition, has treated her harshly, in conse- 
quence of which they had been previously separated, do not operate a lawful cause 
for such refusal, when it appears that they had been reconciled and had exchanged 
pardon. . 

Pending the litigation, the father is entitled to the legal custody of the child, unless strong 
reasons exist to the contrary. 

PPEAL from the Civil District Court for the Parish of Orleans. 
Rightor, J. 


H. M. Hyams and F. Kernan for Plaintiff and Appellant. 


Egan & McEnery tor Defendant and Appellee. 


The opinion of the court was delivered by 

Poguk, J. Plaintiff seeks to obtain a judgment of separation from 
bed and board against his wife on the ground of abandonment, and 
has obtained service on her of three reiterated summonses prescribe:t 
in such cases by Article 145 of the Civil Code. 

The defendant alleges, in justification of her refusal to follow her 
husband, that since their marriage in the year 1877, in the parish of 
Union, where they resided until September, 1882, he had been guilty of 
unpardonable negligence and coolness, and of cruel and outrageous 
conduct, towards her, to such an extent as to render their living 
together insupportable, and that by means of a suit for separation from 
bed and board which he had filed against her in Union parish, in 
October, 1882, he had publicly defamed her good name and character. 
Her answer concludes with a reconventional demand for separation 
from him, predicated on her foregoing allegations of ill conduct and 
harsh treatment and defamation. Both parties pray for the legal 
custody, pending the litigation and after final judgment, of a boy, born 
in July, 1879, of their marriage, who has been in the actual or physical 
custody of the mother since the separation of the spouses. 

The district judge rejected plaintiff’s demand and dismissed defend- 
ant’s reconventional demand as in ease of non-suit. Both parties 
have appealed. 

Our law on the subject of this litigation is very plain and unam- 
biguous and is well settled in our jurisprudence. The question involved 
is, therefore, mainly a question of fact. 
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The evidence is very conflicting and the record contains a mass of 
irrelevant testimony, so that the investigation of the case has not been 
free of difficulty. Our brother of the District Court has not favored 
us with the reasons of his conclusions. But, under the pleadings, his 
judgment appears, to us, hardly reconcilable with the evidence and 
not responsive to the issue in the case. 

The only defense which could defeat the husband’s demand, which 
is at this stage, for a judgment sentencing the wife to comply with his 
request to join him in the matrimonial domicile which he proposed to 
establish in the city of New Orleans, in lieu of their former domicile 
in Union parish, must rest on proof on the part of the wife, of a lawful 
cause for her refusal to further co-habit with her husband. Now, under 
the pleadings in this case, such a cause was alleged to be formed in the 
cruel and outrageous conduct of the husband and in the public defama- 
‘tion of his wife by him, through the injurious action for separation 
which he had filed against her in Union parish and which he is alleged 
to have abandoned for the reason that he feared to meet her on the ~ 
proof. . 


If the judge found such facts from the evidence, that conclusion 
should have prompted him to allow the defendant’s reconventinal 
demand, and he would thus have put an end to the painful uncertainty 
and suspense which must cause mutual suffering and great misery to 
both spouses and which doubtless operates a denial of justice to the 
injured party. If, on the other hand, the evidence failed, in his opinion, 
to support the justification relied on by the wife, the plaintiff was 
entitled to the first relief provided for by law in such cases. But his 
judgment disposes of neither issue. 


A careful study of the record has led us to the conclusion that the 
defendant has failed to prove a legal justification of her refusal to fol- 
low her husband to the new matrimonial domicile. 

In default of such justification she was bound to live with her hus- 
band and to follow him wherever he choose to reside and this obligation 
implied the duty to leave the parish of Union and to join her husband 
in the city of New Orleans, when he requested her in January, 1883, 
to come to him at the domicile which he had established in that city. 
C. C. Art. 120; 5 U. S. 61, Chrétene vs. Husband; 1 A. 315, Neal vs. 
Husband. 


From the record we gather the following as the main substantial 
facts which bear on the issue presented by the wife’s alleged justifica- 
tion to live separated from her husband. 
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He is shown to be a man of irritable and irascible character, of a 
cool and distant disposition and somewhat exacting of the duties and 
regards which are due to him by his wife. , As a consequence of such a 
disposition, he was harsh and, perhaps, indecorous in speech, in the 
reprimands which he frequently inflicted on his wife, and, on two 


oceasions, he became very violent and abusive to her. Once he actually 
attempted to beat and strike her, when he was checked by the presence 
of her father; and, on another occasion he pushed her away from him 
with violence. These ebullitions of temper and scenes of anger and 
violence were followed by a separation of the spouses. But, yielding 
to the entreaties of the wife’s father and of other friends, the husband 
consented to return to her and they were then ‘fully reconciled and 
reunited. Hence, under the law, these scenes are no longer a factor in 
this case and must be eliminated from its discussion. C. C. Art. 152. 

The evidence fails to show the repetition of any such scenes after the 
reconciliation, although the latter was of short duration. The spouses 
had then ceased to board at a public hotel, where the first separation 
had taken place and they had established their home at the house of 
the wife’s parents. 

New and irritating causes soon affected the harmony of their conju- 
gal relations and interrupted once more the peace of their lives together. 

They weighed heavily on the mind of the husband, who resolved to 
leave a place in which local influences combined to mar his conjugal 
union and to destroy his happiness. He then came to this city, where 
his wife refuses to follow him. 

The record shows that his reputation as a citizen, as a man of honor 
and as a husband and father, was good in the locality where he lived 
and where he was known. He was poor and plain in his tastes and 
mode of life, but he was steady and industrious, and he supplied his 
wife and child in all their wants to the full extent of his means, which 
were limited to his salary as a clerk. 

She had’been well educated, and was accomplished in music and she 
loved the prominence which that circumstance brought to her. Her 
tastes were ambitious, and they engendered wants and aspirations 
which would have required extensive means for their gratification. 
His means were inadequate to fill the measure. Hence flowed disap- 
pointment, discontent, quarrels and consequent coolness. 

But the law affords no remedy for such troubles, which must be met 
and overcome by the spouses themselves, through a spirit of mutual 
forbearance and of affectionate resignation characteristic of all lasting 
unions, whether of matrimony or of friendship. 
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The law lends its power only in extreme cases, only to the injured 
party and only in instances of grievous wrongs and of unbearable 
oppression. 

Our law looks with great favor on marriage and gives no encourage- 
ment to divorces and separation, which should be resorted to when all 
endeavors to secure harmony and peace in the married life have failed 
on the part of the injured spouse, who is free of wrong on his or her 
part. 

The defendant further relies for justitication and for relief on the 
attack made on her good name and character by her husband by means 
of an injurious and defamatory action alleged to have been brought 
against her by him. 

But she has failed to introduce in evidence the record of that suit, 
and that allegation stands also without support in the record. 


Some allusions are made by several witnesses to such a proceeding, 
but in the absence of the only legal proof of such a suit, if it was ever 
tiled at all, the Court must ignore everything connected therewith. 
Hence, this allegation must also share the fate of other means of justi- 
tication invoked by the defendant. 


The record therefore presents the bare question of the wife’s obliga- 
tion to follow her husband to the new matrimonial domicile which he 
had the right to establish, and of her refusal, without lawful cause, to 
comply with his request. He is therefore entitled to the judgment con- 
templated in article 145 of our Code. And as the record shows no 
strong reasons against his claim for the legal custody of the child, he is 
likewise entitled to that relief under the provisions of article 146, Civil 
Code. 

The judgment of the lower court, in so far as it rejects plaintiff's 
demand, is therefore reversed. And it is now ordered and decreed that 
plaintiff do have and recover judgment against the defendant, sen- 
tencing her to join him in the matrimonial domicile established by him 
in New Orleans; and allowing to plaintiff, pending this litigation, the 
legal custody of the child, Willie A. Gahn, issue of his marriage with 
defendant; and it is ordered that this cause be remanded to the lower 
court, to be further proceeded with according to law; and that the 
judgment of the court a qué, in so far as it dismisses defendant’s recon- 
ventional demand, as in case of non-suit, be affirmed, costs of this 
appeal to be paid by the defendant, those of the lower court to abide 
the final decision of the cause. 
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No. 8957. 
CHARLES PRAGER vs. V. Micas & Co. 


Plaintiff obtained a respite from his creditors under the insolvent laws of the State. In his 
schedule he reported certain notes as owing one V. M., on whom the usual notices were 
served, but who did not attend the meeting of the creditors or participate in the pro- 
ceedings. V.M. & Co. had sued the plaintiff—the insolvent debtor—on the notes before 
the District Court of New Orleans. before the respite was applied for, but after the 
same was granted withdrew the suit and instituted attachment proceedings on the notes 
in the State of Mississippi. 

The notes, though executed in favor of V. M., purported to have been transferred to V. M. 
& Co.. a firm of which he was a member. Judgment was rendered by default against 
plaintiff—the debtor—in the State of Mississippi. and immovable property in that State. 
which was included in the schedule of the insolvent, was seized thereunder and adver- 
tised for sale. The parties all resided in New Orleans ; 

Held, that an injunction against the sale” properly issued from the District Court of New 
Orleans, and was properly perpetuated. 

A PPEAL from the Civil District Court for the Parish of Orleans. 

a 


Lazarus, J. 


B.C. Elliott for Plaintiff and Appellee. 
W. S. Benedict tor Defendant and Appellant. 


The opinion of the Court was delivered by 

Topp, J. ,The plaintiff applied under the State insolvent laws for a 
respite, and after a meeting of his creditors and said proceedings had, 
a judgment was rendered granting the respite prayed for. Subse- 
quently to the rendition of such judgment, the defendants, who had 
instituted suit against the plaintiff on certain promissory notes before 
the Civil District Court of New Orleans prior to the preceeding for the 
respite was commenced, withdrew the suit, and proceeding to Hancock 
county, Mississippi, sued out an attachment against the plaintiff on the 
notes in question and caused certain imméVable property in that county 
to be seized thereunder, and finally obtained judgment upon their 
demand, which they were proceeding to execute by the sale of the 
property attached. Thereupon the plaintiff applied for and obtained 
an injunction against the said proceedings of thedefendants, which 
injunction was upon trial perpetuated, and it is from this judgment 
perpetuating the injunction that this appeal is taken by Micas & Co., 
the attaching creditors and the defendants herein. 

The grounds of the injunction were, substantially, that plaintiff, the 
debtor, had made a surrender under the insolvent laws of this State 
and applied for a respite, that the property attached was included in 
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his schedule and the notes in question duly placed thereon, and the 
proper notices given of the respite proceedings, and a judgment ren- 
dered granting the respite, and that the defendants were therefore pre- 
cluded from taking any separate action against him or his property. 

To this action several defenses were urged, but the only ones insisted 
on before this Court are briefly that they, defendants, were not placed’ 
on the schedule as creditors; that V. Micas, one of their firm, alone had 
been placed on said schedule for a certain sum; that they, Micas & Co., 
had acquired the debt in question from V. Micas, and that he, said 
_ Micas, had taken no part in the respite proceedings. 

No question is raised as to the identity of the debt reported in the 
schedule as the *‘ V. Micas notes,” and the one proceeded on by attach- 
ment in Mississippi. They are the same. It also appears from the 
pleadings and evidence that the notes were executed in favor of V, 
Micas, and subsequently purport to have been acquired from him by 
the firm to which he belonged. 

It is also shown that, besides including the notes and their amount in 
the schedule as the V. Micas notes, notice of the surrender and the 
meeting of the creditors was duly served on V. Micas, the original ered- 
itor, and Micas & Co. were also notified of the judgment of the court 
granting the respite. All the parties are residents of this city. 

We fail to find in the respite proceedings and in the alleged omis- 
sions and irregularities charged, any attempt at concealment or fraud, 
or in short anything that would cast the slightest imputation on the 
entire good faith of the debtor. The objections of the defendants are 
purely technical. There was a substantial compliance with the law in 
all material respects. The main objects of its requirements are that 
the assets and debts shall be faithfully reported in the schedule and the 
creditors notified, and notified in such manner as not to be left in igno- 
rance of the proceedings. These objects were fully subserved. The 
debt was accurately reported and in such way as not to leave room for 
mistake. The party with whom the debt was originally contracted 
was personally notified. The other member of the firm of V. Micas & 
Co. was shown to be the book-keeper or employee of Micas at the time 
the notes were executed, and to have been continuously associated in 
business with him in some capacity from that date to the service of the 
notice. Besides, both members of this alleged firm must have known 
of these proceedings on the part of their debtor. Micas, as stated, was 
personally served with notice, and the fact of the discontinuance of 
their suit pending before the Civil District Court of this city and the 
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attachment suit instituted in Mississippi under the personal direction 
of the other partner immediately after the judgment granting the 
respite, shows that both members of the partnership were fully apprised 
of the proceedings. This was sufficient. *Fourchy vs. Bayley & Pond, 
33 A. 778; Anderson vs. His Creditors, 33 A. 1155. 

We see no reason to disturb the judgment of the lower court, which 
is therefore affirmed, with costs. 








No. 9016. 


CAROLINA M. ScuHiLLer vs. THE NEW ORLEANS City RAILRoap Co. 


The principles announced in the decision of Fairex vs. same defendant, are applied in this 


case 
The authority of a tutrix to sell movables of minor ward, under administration, must be 


exercised under judicial authorization and at public sale, Articles 338 and 341, Rev. C. 
C., being construed together. 
| PPEAL from the Civil District Court for the Parish of Orleans. 


Monroe, J. 


Charles S. Rice for Plaintiff and Appellee. 
Braughn, Buck d& Dinkelspiel and W. O. Hart, for Defendant and 
Appellant. 


The opinion of the Court was delivered by 

FENNER, J. The cause of action herein is identical with that pre- 
sented in the case of Mrs. O. A. Fairex vs. the same defendant. 

The principles anyounced by us in the decision of the last mentioned 
case, are accepted by all parties as correct and as applicable here. 

The only distinction urged between the cases, is that in the instant 
case, the transfers complained of were made during the minority of the 
present plaintiff, and that Mrs. Schiller, in her capacity as tutrix, had 
the right to make them. This pretention is based on Article 338, Rev. 
C.C.; but it is obvious that this article must be construed with Article 
441; and from the two it is clearly apparent that the tutrix can sell 
neither the movables nor immovables of her ward, except under judicial 
authorization. 

Complaint is also made that the value of the stock recovered should 
be assessed according to the market price at the date of its illegal 
transfer; whereas, in the Fairex case, the judgment affirmed, allowed 





SUPREME COURT OF LOUISIANA, 


a ——_——$ 





Dunsee & Co. vs. ‘Norden & Co. 





its value at the date when, by the termination of the tutorship and the 
annulment of the widow’s usufruct, plaintiff acquired the right to enter 
into possession of her stock. In the eye of the law and as regards the 
defendant, plaintiff remained the owner of the stock and was entitled 
to the increment in its value at least to the date mentioned. 
The judgment appealed from in this case does not conform to these 
views, and must be reversed. 

It is, therefore, ordered, adjudged and decreed that the judgment 
-appealed from be annulled, avoided and reversed; and proceeding to. 
render such judgment as should have been rendered below, it is now 
ordered, adjudged and decreed that plaintiff, Carolina Mathilda Schil- 
ler, do have and recover judgment against the New Orleans City Rail- 
road Company, defendant, decreeing said plaintiff to be the owner of 
eleven and one-third shares of the capital stock of said company, with 
the dividends declared thereon since the twenty-eighth day of January, 
1871, and, in detault of issuance of said certiticate, then she do have 
judgment for the value thereof, to-wit, $1269 334, with the dividends 
thereof, of one and a half per cent on March 25, June 24, September 
30, and December 30, 1881; March 17, June 16, 1882 respectively, and 
any other dividends subsequently declared ; defendant to pay costs of 
the lower court, and plaintiff and appellee to pay costs of this appeal. 








No. 8647. 
MARTIN DuNSEE & Co. vs. A. NORDEN & Co. 
In an action for damages, alleged to have been suffered from the publication of a libel, where 


the published matter appears not to be a libel, but a privileged communication, no dam- 
ages can be awarded. 


Merrick, Foster & Merrick, for Plaintiffs and Appellants. 


Under the general issue in an action of libel the defendant canot give in evidence, by way of 
justification, facts tending to show that the words were privileged communications- 
The special defense should be pleaded. 10 A., 231. 28 A., 239. 

A party who has published a libel, after being informed of its falsity, cannot defend himself 
under the plea that the libel was a privileged communication. The law does not favor 
the circulation of lies and slanders, nor grant an immunity to any one for se doing. 
Odgers on Slander, marginal, page 199. C. C., 2315, 2316. 

*‘All persons concerned in the publication are guilty tothe same extent.” Cade vs. Redditt, 
15 A., 493. 


E. W. Huntington and H. L. Dufour, for Defendants and Appellees. 


The opinion of the Court was delivered by 
ManninG, J. The plaintiffs are commission merchants of Mobile, 
and bring this suit to recover fifty thousand dollars as damages suf- 
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fered by a libel, alleged to have been published by the defendants, which 
ruined the plaintiffs’ credit and destroyed their business. The defend- 
ants pleaded the general issue alone. 

The libel is a private letter written from Mobile to A. Norden & Co. 
of this city of date September 29, 1880, and one of the latter firm to 
Morton, Bliss & Co. of New York, dated October 15, 1880, as follows: 

“M. D. & Co., are people of NO STANDING OR CREDIT WHATSOEVER. 
' Neither have they any means. Up to last July and August, they were 
dealers in chickens, eggs, etc. Since that time they have been buying 
cotton quite freely, to the general astonishment of the community, and 
to the great satisfaction of our factors, who obtained about an 4 ad- 
vance more from them than anybody else; only one bank takes their 
exchange ; none of the others want to have anything to do with them. 
Under these cireumstances, of course we cancelled the purchase, giv- 
ing as our reason the above report, and telling them that we could 
never touch their bills again unless they wrote us a letter stating their 
means, and which we would forward to your good selves, subject to your 
approval. THEY WERE FURIOUS ENOUGH, but up to now we never re- 
ceived that promised letter!” 

The language used in the letter to A. Norden & Co. from Mobile is 
substantially the same as that used by Norden to his New York corres- 
pondents, from which latter this extract is taken. 

Wernecke of the Norden tirm told Yuille, an exchange broker of this 
city, of the contents of this letter, and Yuille told Cucullu another 
broker. Thos. P. Miller & Co. of Mobile learned of it, and it said so 
did Morton, Rose & Co. of London, the branch house of Morton, Bliss 
& Co. 

There was much learned discusion at the bar, as there is in the briefs, 
of the legal principles which it is said enter into this case. It is de- 
nied that justification can be heard unless it is specially pleaded, and 
that all evidence tending to support that plea must be excluded where 
the defense is the general issue alone—and that the lower court, in 
sustaining the defense, that the libellous words were a privileged com- 
munication, went beyond the pleadings. 

We do not find it necessary to enter into these discussions, much less 
to follow the plaintiff’s counsel in his earnest presentation of the enor- 
mity of the defendants’ offense in stigmatizing the plaintiffs as quon- 
dam “chicken-peddlers.” No business man, and no sensible man in 
any sphere of life, would refuse to entrust his business to a man of affairs 
of credit and character, because his occupation had once been humble. 
It is the boast of our country that of all the world, it contains the 
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largest proportion of men, who from insignificant beginnings have risen 
to wealth, consideration, and honor by force of character, and by ree- 
titude in dealing. Good credit and high character, won by right deal- 
ing and unblemished honorable conduct, cannot be lost by sneers at 
one’s origin, or reminders of one’s former lowly occupation. The lofty 
rebuke of Lord Thurlow to the Duke of Grafton, who taunted him in 
the House of Lords with his humble origin, does but give voice toa 
sentiment as universal as it is commendable ;—“I can say that as a: 
peer of parliament, as Speaker of this House, as Keeper of the Great 
Seal, as Guardian of His Majesty’s conscience, as Lord High Chaneel- 
lor of England, nay even in that character alone in which the noble 
Duke would think it an affront to be considered—as a man—I am at 
this moment as respectable—I beg leave to add I am at this moment as 
respected—as the proudest peer I now look down upon.” 

The plaintiffs’ own witnesses repel the idea that the business in which 
they were said to have-been formerly engaged would have any effect on 
their credit. Cucullu, replying to the direct question of that tenor, 
says, ‘no, if aman has a good character, his bill would be just as good, 
even if he had formerly engaged in that business,” and that so far as he 
could judge the utterance of the contents of the letter had not dam- 
aged the plaintiffs’ credit. Yuille’s impression of it was that the state- 
ments in the letter were rather derogatory but not serious, and being 
questioned what would have been the effect of these statements upon 
the commercial standing of the plaintiffs, answered, “‘the truth would 
have been looked into,” and whatever was wrong would have been 
corrected. The testimony of the plaintiffs themselves fails to impress 
us with the conviction that they suffered in any other way than delay 
in getting their authority to draw confirmed, which however annoying, 
could have a temporary effect only, for so soon as it was seen that their 
bills were uniformily paid, confidence would be restored. It would re- 
quire testimony of the strongest kind to convince us that a firm having 
the business the plaintiffs allege, had lost it because a single letter from 
some obscure person had cast the aspersions upon them charged as a 
libel in this case, and we certainly do not find in this record evidence” 
either of the kind or weight requisite to warrant a judgment in the 
plaintiffs’ favor. 

Judgment affirmed. 

Rehearing refused. 
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No. 8993. 
THE STATE oF LoutsIANA vs. E. D. CHEVALLIER. 

Testimon’ offered to show that the deceased was not in the habit of carrying deadly wea- 
pons, is irrelevant, in a prosecution for murder, wifere the defense is self defense. 

That the deceased had large and influential family connections and friends; that the life of 
the accused, after the killing and before his bond was forfeitad. was threatened by rela- 
tives of the deceased, is irrelevant testimony to rebut the presumption of guilt claimed 
to result from the forfeiture of the bond and flight from justice 

The State has a right to reéxamine a witness, before his leaving his seat, touching a matter 
testified to by him on cross-ex amination. 

Testimony to establish thet threats were made, is inadmissible, where it is not offered also 
to prove that they were communicated to the accused. 

The testimony of witnesses, not yet heard, cannot be impeached. An attempt to do so. is 
premature. 

Evidence is admissible to show the condition of the weapon of the deceased. when found. 

The trial judge, at the request of the jury and in the presence of the accused and his coun- 
sel and where no objection is made. has a clear right to instruct the jury as to the differ- 
ent verdicts which they can render 

The bill of exceptions taken after the jury had retired from the box and which does not show 
the ground upon which it is based, is not entitled to notice. 

The trial judge is right in refusing to charge the jury. that *‘ where a witness, credible and 
“of good character swears aftirmatively to the existence of a fact; that they heard and 
* saw things, that the testimony of witnesses as thus swear afltirmatively is entitled to 
* more weight than the testimony of witnesses of good character and credible who swear 
“negatively that they did not see or hear.” The charge, as asked, was too broad and 
lacked precision. Evidence of a negative nature, may, under particular circumstances. 
not only be equal, but superior, to positive evidence. Also, where a negative depends 
on the establishment of an opposite fact, such as an alibi for instance. 

Where the judge was requested to charge the jury in writing and has done so, and where he 
is subsequently asked to give a special charge and expresses a readiness to give the same 
orally, or in writing. and it appears that counsel are willing that he should give the same 
orally and he does so, thereis no occasion to complain that the same was not given in writing. 

The ruling in 35 A. 535 and cases there cited, was made under quite a different state of facts. 

Testimony cannot be received to impeach the testimony of witnesses, who did not swear to 
a particular fact, which he declared not to remember. 

A continuance should not be granted and is properly refused on the ground of the absence 
of a witness, Where legal steps have not been taken and due diligence used to secure 
him and when the case was fixed by consent, without any reserve of rights; the more 
so, where the evidence, if offered, would not be admissible. It is only where the exer- 
cise of the legal discretion was arbitrary and oppressive. that the appellate court will 
interfere, and then. provided the refusal has worked a manifest injury. 

Special charges are properly refused where they are substantially covered by the general 
charge, or other charges, already given. 

Hearsay evidence, not part of the res geste offered to show uncommunicated threats is ille- 
gal and was properly excluded. 


A PPEAL from the Seventh District Court, Parish of Catahoula. 
ve Elam, J. 


J.C. Egan, Attorney General for the State, Appellee. 
Boatner & Boatner tor Defendant and Appellant. 


The opinion of the Court was delivered by 
Bermupez, C.J. The detendant was indicted and tried for murder. 
On a conviction of manslaughter, he was sentenced to ten years at hard 
labor. He appeals from the verdict and judgment. 
6 
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The record contains twenty-two bills of exceptions; four, taken by 
the State and eighteen, by the accused. 

It is needless to consider the first four, as the State asks an aftirm- 
ance of the judgment appealed from. 

; ;. 

The first of the other bills was taken to the refusal of the trial judge 
to allow evidence to show that the deceased was not in the habit of 
carrying pistols, or other arms. 

The testimony was clearly irrelevant, particularly when it is con- 
sidered that its object was, as intimated at the time it was offered, to 
establish a case of self-defense. 


Il. 


The second bill is to the refusal of the judge to permit evidence to be 
heard to prove “that the deceased had large and influential family con- 
nections and friends, that the life of accused after the killing of deceased 
and before his bond was forfeited was threatened by relatives of the* 
deceased.” The object for which the testimony was offered, was stated 
to be, to rebut the presumption of guilt claimed to result from the for- 
feiture of the bond and the flight from justice. 

The evidence was irrelevant. If admitted, it could not have justified 
the forfeiture of the bond and the flight from justice, or rebutted the 
presumption mentioned. 

The district judge says that he permitted the accused to show, after 
the flight had been proved, any fact explaining why he had fled and 
that after thus ruling, no question was put to the witness. 


IL. 


The third bill is to the ruling of the district judge permitting the 
State to examine a witness, after cross-examination had been closed 


by the accused. 

It is difficult to realize what the objections were. They seem to be 
that the State had already dismissed the witness and that after such 
dismissal, the State could examine him no further. 

The bill does not show that the witness had been dismissed. It 
avers that he had not left his seat, when the State offered to farther 
examine him. 

The State had a clear right to re-examine him, as was proposed to be 
done, touching * shade trees” which had been testified to by him, on 
the cross-examination by counsel for the accused and which, after all, 
it does not appear was a matter of any significance. 
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IV. 


The fourth bill is to the refusal of the judge to allow a question to be 
answered, the object of which was to show that on the Sunday morn- 
ing preceding the homicide the deceased had made threats against the 


life of the accused. 

The testimony was, properly, not allowed. It should have been 
offered also to prove that the threats thus made had been communica- 
ted to the accused. It is not pretended that it was offered for that 
purpose also. 

The district judge states that he afterwards ruled that communicated 
threats could be received in evidence. 

¥. 

The fifth bill is to the refusal of the district judge of permitting 
State witnesses to be questioned on cross-examination, for the purpose 
of impeaching the testimony of other State witnesses not yet heard. 
The complaint has no merit. Witnesses who have not as yet been 
sworn and testified, cannot be impeached. The attack is premature. 
Waterman’s Dig. p. 657, No. 126, 

Vi. 

The sixth bill is to the ruling of the judge permitting the State to 
offer evidence to show the condition of the pistol of the deceased when 
found and that it could not have been snapped. 

It was perfectly legitimate for the State to establish such state of 
facts, particularly in a case where the defense was self-defense. 

Vil. 

The seventh bill is to a charge given by the judge to the jury, who, 
after retiring and being out all night had returned into court, asking 
for instructions as to the different verdicts they could render. 

The charge given by the Court is embodied in the bill. [It appears 
to be legal and fair and to have been given, after the judge had asked, 
whether there was any objection to his charging the jury as requested 
and no objection being made. 

The objection was made after the jury had returned from their seats 
though not from the room. The bill does not state the grounds upon 
which the objection rests. It should have done and is, therefore, 


hardly entitled to notice. 
VIIl. 


The eighth bill is to the refusal of the district judge to charge the 
jury: “That where a witness, credible and of good character, swears 
afirmatively to the existence of a fact. that they heard and saw things, 
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that the testimony of witnesses who thus swear aftirmatively is entitled 
to more weight than the testimony of witnesses of good character and 
credible, who swear negatively, that they did not see or hear.” 

The charged, as asked, was too broad and lacked precision. 

The rule is that: when one witness swears positively that he saw or 


heard a fact, and another, who was present, merely swears that he did 
not see or hear it, and the witnesses were equally faith-worthy, the 
general principles would, in ordinary cases, create a preponderance in 
favor of the affirmative, where the position can be reconciled with the 


negative, without violence and constraint. 

Evidence of a negative nature, may, under particular circumstances, 
not only be equal but superior to positive evidence. This must always 
depend upon the question: Whether the negative testimony can be 
attributed to inattention, error, or defect of memory and whether the 
witnesses had equal means and opportunities for ascertaining the facts 
to which they testify and exercised the same ? 

Suppose six persons, whose sense of hearing is excellent and who 
are, otherwise, equally competent, were placed in a room and told to 
watch whether the clock found in it strikes, or not, the hour; that 
faithful to their instructions, they had so watched when the large hand 
passed over twelve and had so continued watching for five minutes or 
more and that when interrogated, two were to swear that the clock 
had struck and four that it had not, it is manifest that it could not be 
claimed that the preponderance should be in favor of the testimony of 
the affirming witnesses. 

The principle is further inapplicable, where a negative depends on 
the establishment of an opposite fact, such as an alibi for instance. 
Starkie, vol. 1, sec. 82, p. 516. 

It has been often held that it is not true, as a matter of law, that 
negative evidence may not be sufficient to overbalance positive testi- 
mony. 98 Mass. 381; 18 Ill. 266; 8 Jones, N. C. 308. 

In such cases, the jury or judge have to weigh, consider and decide 
for themselves somewhat regardless of general rules. 

In the present case, it is clear that the district judge properly 
declined to give the special charge asked, as he was not bound to add 
to or take from the same. He, however, stated to the jury, without 
any objection being made, that they were the judges of the law and facts, 
as to innocence or guilt of the accused, virtually telling them that the’ 
weight which was to be given to conflicting testimony, had to be 
attached by them. 
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The ninth bill is taken to a charge given orally by the judge, when 
he had been asked to charge the jury in writing. 

The bill and the record show that the judge was requested to charge 
the jury in writing and that he did so and that it was after he had 
given the written charge that he was requested to inform the jury of 
the punishment inflicted for manslaughter and to give the definition. 

The judge states that he expressed a readiness to give the charges 
orally or in writing and that it is when he became satisfied that coun- 
sel were willing that he should give them orally, that he did so. 

There is nothing to show that the judge was asked and refused to 
give the supplemental charges in writing, or that he exhibited any 
unwillingness to comply with such request had it been made, or said, 
or did anything tending to throw on counsel any blame for the ineon- 
venience, if any, to which the jury might be subjected. 

The ruling in State vs Porter, 35 A. 535, and in the cases cited there, 
was made under quite a different state of facts and does not apply to 
this case. 


X. 


The tenth bill is to the refusal of the district judge to allow a question 
to be answered, the object of which was to impeach the testimony of a 


witress previously heard. 

That witness, the bill states, had never denied the facts contended 
for, but had merely answered that he did not remember whether he 
had, or not, done the particular act. 

It is evident that this witness, by such answer, had proved nothing 
and that his credibility in that regard could not be attacked. 

XI and XII. 


The eleventh bill is to the ruling of the district judge permitting the 
State to traverse the affidavit of the accused for a continuance and to 
show that there was a witness present, for the accused, who could 
testify to the facts that could be proved by the absent witness. 

The twelfth bill is to the refusal of the judge to grant the continuance, 
on the face of the afidavit made by the prisoner, to securé the same. 

It is sufficient to say that the judge did not err in refusing the con- 
tinuance, for the reason: that no legal steps had been taken to secure 
the absent witness and no due diligence had been used and, further, 
hecause the case had been fixed for trial by consent, without any 


reserve of right. 
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Besides, there was a witness present, able and willing to testify as 
the absent one would have done, if present and testifying. It does 
not appear, nor is it claimed that this witness present ever was exam- 
ined on the trial. 6 A. 556; 8 Mo. 606; 7 Tex. App. 549. 

Finally, it is more than questionable whether the testimony expected 
to be given by the absent witness, if offered, would have been admis- 
siblé, as its object was to prove hearsay declarations, not part of the 
res geste. 

It must be an arbitrary and oppressive exercise of power on the part 
of the court, in refusing a continuance to justify the interference of the 
appellate court and the remanding of the case—although such inter- 
ference is truly due and will not be denied, when the refusal has 
worked a manifest injury. Waterman’s Dig. p. 112, No. 7. 

In the present instance, the refusal of the judge to grant the contin- 
uance has surely worked no such injury. Crim. Law Mag. 1, p. 683; 
68 Mo. 305. 

XIII and XIV. 


The thirteenth and fourteenth bills are to the refusal of the judge to 
give special charges as to the law of self-defense and as to reasonable 
doubt. 

The charges asked are questionable, but even if they were legal, it 
was unnecessary for the judge to have given them. His written charge, 
which covers some fourteen pages of the transcript, appears to be full, 
fair and legal, and covered substantially the charges asked. 


XV, XVI and XVII. 


The fifteenth, sixteenth and seventeenth bills are to the refusal of the 
judge to permit hearsay evidence not part of the res gestae and threats 
which, if made, had not been communicated to the accused. They are 
of no avail. 

XVIII. 

The eighteenth and last bill is to the refusal of the judge to grant 4 
new trial, under which no evidence was adduced or even offered. It 
practically refers to matters already considered and determined and 
incorporated on the bills passed upon. 

The judgment appealed from sentences the accused for the commis- 
sion of a crime perpetrated more than five years previous. 


Judgment affirmed. 
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No. 8978. 
THE STATE OF LOUISIANA VS. JOSEPH HYLAND. 


An accused who offers to support his affidavit on a métion for a new trial on the ground of 
newly discovered evidence, by the testimony of the newly discovered witnesses them- 
selves, when he produces them’ in court on the trial of the motion, is entitled to such a 
hearing. On the judge's refusai to hear such witnesses, the case will be remanded for 
the purpose of taking such testimony, or to give to the accused the benetit of the affida- 
vit of said witnesses. 

\ PPEAL from the Criminal District Court for the Parish of Orleans. 

Pi Roman, J. 


J.C. Egan, Attorney General, for the State, Appellee. 


Jas. (. Walker, for Detendant and Appellant. 


The opinion of the Court was delivered by 

PocuE, J. After conviction of the charge of inflicting a wound less 
than mayhem, the accused moved for a new trial on the ground of 
newly discovered evidence. ; 

In his affidavit he stated that since his trial he had found out that 
four witnesses, Whom he named and whom he produced in court, would 
testify that the wound charged against the accused had been inflicted 
by another person, and that the defendant had, at the time of the 
affray, no altercation or difficulty with the wounded person. 

His counsel, on the hearing of the motion for a new trial, requested 
the court to call the four witnesses, to examine them and to take down 
their testimony. 

This was refused by the court on the grounds: 

l. That the witnesses had not been summoned by authority of the 
court. 

2. Because their names were already mentioned in the motion for a 
new trial. 

3. Because the substance of their testimony was also given in said 
motion, and the court had thus been apprised of what their testimony 
would be. 

The question involved in the motion for a new trial presents an issue 
of law blended with facts and is therefore subject to our review. If the 
facts disclosed in the affidavit are true, the law would clearly allow a 
new trial to the accused. The law is so imperative on that point that 
this Court would in such a case be compelled to review the discretion 
otherwise vested in the trial judge in dealing with motions for new 
trial, 
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But for the purpose of such an investigation, the appellate court 
must be supplied with the evidence bearing on the question of fact pre- 
sented by the motion. 

Under the ruling of the district judge, we have nothing before us but 
the affidavit of the accused and that has been held insufficient when 
not corroborated by the testimony or affidavits of other persons. The 
general practice is to support the sworn averments of the accused by 
the affidavits of other persons, and when possible, by those of the 
newly discovered witnesses themselves. State vs. Young, 34 A. 346, 
and authorities therein quoted; State vs. Adams, 31 A. 718. 

In this case the accused offered more than the affidavits of the newly 
discovered witnesses: he produced the witnesses themselves for exam- 
ination, at which the State could have been represented for the pur- 
pose of cross-examination. 

Under the rules of our criminal jurisprudence, this examination 
should have been allowed and the testimony should have been taken 
down for review by the appellate court, or a delay granted for their 
aftidavits. 

The learned judge, in overruling the motion for a new trial, states 
that he did not believe the affidavit of the accused, and that the latter 
had not shown the diligence required by law in the preparation of his 
evidence to entitle him to a new trial. The judge, who had heard the 
evidence on the trial, may have had reasons to justify his belief, but 
we have no such guide, and the proffered testimony would doubtless 
have afforded us all the light necessary to an intelligent understanding 
of the contested averments and to a legal conclusion in the premises. 

As the affidavit of the accused contains all the necessary legal aver- 
ments to entitle him to a new trial if the facts which he recites are 
true, he has the legal right to support his averments by testimony or 
by affidavit of the newly discovered witnesses. 

To that end, the case must be remanded. 

Under these views, it becomes unnecessary to pass upon the other 
question submitted by appellant, which involves the legality of the 
sentence rendered in the premises. 

The judgment appealed from is therefore reversed. It is now ordered 
that the case be remanded to the lower court, with instructions to the 
judge to hear, and to preserve the testimony of the witnesses offered 
in support of defendant’s affidavit on his motion for a new trial, or to 
receive and consider the affidavits of such witnesses in the premises, 
as he may deem the best; said cause to be further proceeded with 
according to law. 
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No. 9025. 


r pre- THE STATE OF LOUISIANA Vs. JOHN BARFIELD ET AL. 


Where an indictment for a prescriptible offense is tiled more than a year after its commis- 
8s but sion. and prescription is therein negatived by the usual averments. the onus is not on 
when the State to prove the negative. but on the defendant to establish the affirmative; i. e., 

The that the commission of the offense was made known to some competent officer more than 


one year previous. 

d by Where a horse was stolen in one parish and sold in another, to a person who, at the time, 

f the was a justice of the peace in the latter parish. from whom it was recovered by the owner, 

346, a knowledge of the crime thus derived by such officer, to whom the name and where- 
abouts of the offender is unknown, and being without authority or jurisdiction in the 
parish where the crime was committed, does not affect the question of prescription. 

The information to such ofticer, in contemplation of law, to have such effect must arise from 
a formal complaint before him. 

Where, after a jury retires to make up their verdict, the court adjourns till the following 
morning, and subsequently the judge being informed that the jury has agreed and 
desires to deliver the verdict, convenes the court before the time to which it was 
adjourned has arrived, and receives the verdict, and the prisoner and his counsel are 
present and make no objection, such alleged irregularity caunot vitiate the verdict. 

PPEAL from the Third District Court for the Parish of Union. 


Graham, J. 


J.C. Egan, Attorney General, for the State, Apellee. 


Defendant unrepresented in this Court. 


The opinion of the Court was delivered by 

Topp. J. The defendants, John Barfield and E. C. Duval, after trial 
and conviction for horse-stealing, were sentenced to imprisonment at 
hard labor in the penitentiary, the former for one year and the latter 
for four years, and have appealed. 

No counsel has appeared for them in this Court, but we find in the 
record several bills of exceptions which disclosed the following facts: 

The information was filed more than one year after the offense was 
alleged to have been committed, and contained the negative averment 
that the offense had not been made known to a public ofticer whose 
duty it was to direct a prosecution within one year next preceding the 
filing of the information. 

It appears from the bills that the horse was stolen in the parish of 
Union and was sold to a person in the parish of Ouachita, who at the 
time was a justice of the peace in the latter parish, from whom the 
property was subsequently recovered by the owner. The person thus 
injured, it is shown, did not know the name of the offender, nor their 
Whereabouts at the time of the commission of the offense, but subse- 
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quently being informed in these respects, made the proper affidavit and 
caused their arrest in the parish of Union, where the larceny was com- 
mitted; these steps bting taken within the year preceding the filing of 
the information. 

The alleged errors complained of are: 

1. That the judge refused to charge the jury in substance that, where 
the indictment showed that the crime was committed more than a year 
previous to its finding, the defendants could not be legally con- 
victed unless the indictment negatived prescription and the State had 
sustained said negative averment by proof. 

The judge held, under the authority of State vs. Barnard, 31 A. 694, 
that the burden was not on the State to establish the negative, but on 
the accused to prove the aftirmative; i. e., that knowledge of the crime 
had been imparted to a proper or competent officer more than a year 
before the institution of the prosecution. 

The ruling is in accord with the authority invoked and sustained by 


the reasons given in the decision referred to, from which we quote, as ~ 


follows: 

“Ordinarily, a negative averment has not to be proved, and often 
cannot be. The negation is not susceptible of proof, other than by 
proof of the affirmative fact which is denied. The negation here is, 
that knowledge of the crime was not brought to a public ofticer of req- 
uisite authority. The proof nwst be of the affirmative fact, that such 
knowledge was thus brought to him. Upon whom is the onus? 

“Tt must rest on the party who can most conveniently and most cer- 
tainly make the proof. Now, an affirmative can more certainly, nat- 
urally and legally be proved than a negative. If the onus is on the 
State, then it must prove that knowledge was not brought to any of its 
ofticers who bad authority to investigate the crime. It must prove a 
universal negative. If the onus is on the defendant, he need only 
prove that knowledge was brought to one of such ofticers. He need 
only prove a particular affirmative.” 

2. The trial judge was also asked to charge to the effect that the 
knowledge of the affair possessed by the person to whom the stolen 
property was sold, who was a justice of the peace at the time, consti- 
tuted the knowledge or information in a public officer, from which pre- 
scription for the alleged offense would begin to run. 

The judge, considering that the party injured by the theft was not 
an officer in the parish where the larceny was committed, and that both 
the names of the offenders and their whereabouts were unknown to him 
when the crime was discovered, and believing also that the informa- 
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tion to a public ofticer intended by the statute touching the prescription 
of offenses, was that founded on a complaint made before a justice of 
the peace, so far as relates to that officer, as directed by sec. 2065, R. S., 
refused to so charge. 

His conclusion, in our opinion, is undoubtedly correct. 

The law, in the requirements referred to, did not mean that the effect 
contended for should be given to the personal knowledge possessed by 
a person, though an officer, who had no authority or jurisdiction in the 
parish where the crime was committed and where the name of the per- 
petrator was unknown to him; and it is quite as evident that such a 
result touching the question of prescription would only flow from infor- 
mation made known to the justice in his official capacity in the manner 
prescribed by the statute. 

3. Complaint is made that, after the jury were aman and retired, 
the court was adjourned till the morning following, but that the 
judge having been informed that the jury had agreed and desired to 
deliver their verdict, immediately convened the court at night and 
received the verdict. 

If this was an irregularity, as charged, it could not be held as sufti- 
cient to vitiate the verdict in the face of the fact that both the prison- 
ers and their counsel were present at the convening of the court and 
the delivery of the verdict, and made no objection thereto, nor to any 
proceeding connected therewith, and they must be considered as acqui- 
escing theréin--at least as to the regularity of said proceedings—and their 
objection urged was evidently an after-thought and cannot be listened to. 

4. There are other bills which require no special notice or considera- 
tion, since from an attentive examination of them we find them wholly 
without merit. 

Judgment attirmed. 





No. 8972. 
THE StaTE oF LouISIANA vs. Davip DOYLE. 


In the absence of any appearance on the record that the defendant requested the court to 
assign counsel, or applied for continuance on the ground of absence of counsel of 
record, the mere fact that the trial proceeded without the aid of counsel to defendant 
does not constitute error. 


A PPEAL trom the Criminal District Court for the Parish of Orleans. 
Roman, J. 


J.C. Egan, Attorney General, for the State, Appellee. 
Lionel Adams, for Defendant and Appellant. 


The opinion of the Court was delivered by 
FeNNER, J. We find absolutely nothing in this record upon which 
any claim of error in the proceedings below can rest. 
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Coleman vs. Insurance Company et al. 





The only ground suggested is that the trial of defendant was had in 


absence of counsel. 

The defendant was duly represented by counsel. The case had been 
repeatedly fixed for trial and three several continuances had been 
granted, on the sole ground of the absence of his said counsel. 

At the fourth fixing of the case, his counsel was again absent, and 
the court proceeded with the trial. 

It does not appear otherwise than by an averment to that effect ina 
motion for a new trial, that the defendant applied to the court for an 
assignment of counsel, or even asked for a continuance on the ground 
of absence of counsel of record. 

The minutes do not show that such applications were made, and the 
statement of the judge in refusing the motion for new trial equally ig- 
nores them. The mere affidavit of defendant attached to his motion 
for a new trial and that of his counsel who was necessarily ignorant 
on these points, cannot avail to supply these deficiencies. 

The record, therefore, fails to exhibit any violation of the mandate ~ 
of section 992, Revised Statutes, which declares: ‘* Every person shall 
be allowed to make his full defense by counsel learned in the law, and 
the court before whom he shall be tried, or some judge thereof, shall, 
immediately upon his request assign to him such counsel as he shall 
desire.” 

Judgment affirmed. 

Rehearing refused. 


No. 9002. 
HANNAH COLEMAN Vs. HIBERNIA INSURANCE COMPANY ET ALS. 


An action for damages for a malicious prosecution cannot be maintained, unless malice and 
want of probable cause are affirmatively shown. and a resulting injury therefrom. 


PPEAL from the Civil Distriet Court for the Parish of Orleans. 
Tissot, J. 


R. King Cutler, for Plaintiff and Appellant. 
T. Gilmore & Sons, for Defendants and Appellees. 


The opinion of the Court was delivered by 

MANNING, J.’ This suit is for the recovery of ten thousand dollars 
as damages for an alleged false and malicious prosecution. 

The Hibernia Insurance Company bought a certain house and lot at 
sheriff’s sale on October 12, 1874, in foreclosure of its mortgage, and 
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when about to be placed in possession by the sheriff, the plaintiff in- 
terposed by injunction, and by means thereof maintained possession 
of the premises until a judgment dissolved her injunction June 30, 
1879. During this time she paid no rent, and collected rent from her 
sub-tenants. Finally the company was placed in possession by the 
sheriff under a writ, the execution of which was vigorously resisted, 
and she was prosecuted under sec. 818 Rev. Stats. for forcibly taking 
possession of the property. On trial, she was acquitted by the jury, 
and hence the present suit. 

The suit was dismissed as to the Insurance Company on an exception, 
from which judgment no appeal was taken. It was tried as to the 
other two defendants, John Henderson the president of the company, 
and John Purcell an employee thereof, and judgment was rendered in 
their favor. 

No other judgment could have been rendered. Mrs. Coleman had 
become liable to a prosecution for trespass by her illegal invasion of 
the premises from which she had been ejected by process of law. The 
two defendants were acting as officers of the company in instituting 
the prosecution, and malice is conspicuously absent as an inciting mo- 
tive to the prosecution, and abundant probable cause for it is apparent. 
Barton vs. Kavanaugh, 12 A. 332; Blass vs. Gregor, 15 A. 421; God- 
frey vs. Soniat, 38 A. 915. 

The plaintiff kept the company at bay several years by an unwar- 
ranted use of legal process, and when discomfited in the arena she had 
selected for the conflict, persisted in disobeying the mandate of the court 
for her expulsion from the premises, and provoked the interposition of 
the other arm of the law for her subjugation. She cannot be heard 
when demanding damages for the use of the criminal prosecution, insti- 
tuted without malice and with cause. 

Judgment aftirmed. 





No. 8990. 
Tue STATE OF LovuIsIANA vs. MICHAEL J. O'HARA. 


Act No. 4, of 1882, sec. 10, is not unconstitutional. 

The license imposed is graduated and uniform. as is required by articles 206 and 203 of the 
Constitution. 

The word “graduate,” there used, means “‘ proportion."’ The Legislature can levy a license 
tax, where the amount is regulated and fixed on an established basis, to which it must 
bear a certain proportion. The Legislature can divide trades, professions, vocations 
and callings into classes and assess a license on the persons composing the several 
classes, provided it be equal and uniform on all the persons of the same class. 
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State vs. O'Hara. 


A license for keeping places for ‘variety performance,” can well be graduated or propor. 
tioned on the basis of the population of the city or town in which the same are kept. 


A law which imposes such license for keeping such places in cities or towns, the population 
of which exceeds 25,000 souls and fixes the same at $1000, and which imposes such license 
for keeping such places iv such cities or towns, the population of which is less then 25. 
000 souls and fixes the same at $500, operates equally and uniformly on the two classes, 
and does not violate the constitutional provision against local or special legislation. It 
is general in its purpose and in its terms, and designed to reach all persons belonging to 
each class, throughout the whole territory of the State. 

PPEAL from the Civil District Cowrt for the Parish of Orleans, 
Lazarus, J. 


John MeEnery and W. B. Sommerville for Plaintiff and Appellee. 


B. R. Forman and F, Kernan tor Defendant and Appellant. 


The opinion of the Court was delivered by 

BERMUDEZ, C.J. This is a suit for the collection of a license of 
#1000 from the defendant, for keeping a fixed place in the city of 
New Orleans for variety performance and a bar-room. 

The defense is, that the defendant cannot be held liable for more 
than a license of $175 for the first object and $250 for the second pur- 
pose, which were tendered and declined; that the act under the provi- 
sions of which the action is brought (Act 4, of 1882) is unconstitutional 
in this: that the license tax which it levies is not graduated as required 
by article 206, and is not equal and uniform as is required by article 
203, of the Constitution. 

From an adverse judgment the defendant appeals. 

He contends here that as the record does -not contain any evidence 
in support of plaintiff’s demand, this is good ground for the reversal of 
the judgment. 

This Court will presume that the lower court had before it a state of 
facts sufficient to justify its finding, if otherwise warranted by law. 
The plaintiff was not bound to have the evidence reduced to writing. 
It was the duty of the defendant, if he thought the facts did not justify 
the judgment, to have caused a statement of facts to be prepared before 
applying for anfappeal. 

In that regard the transcript is likewise deficient_as concerns the 
defense itself, that the theatre kept by the defendant has a seating 
capacity of less than five hundred seats, a fact which he says would 
authorize a license of $175 only. 

The real defense is, that the license tax claimed is not graduated and 
not equal and uniform. 
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Article 206 of the Constitution, provides that ‘‘ the Legislature may 
levy a license tax and, in such case, shall graduate the amount of such 
tax, to be collected from the persons pursuing the several trades, pro- 


fessions, vocations and callings.” 

It is remarkable that while the Constitution requires that the Legis- 
lature shall graduate the amount of such tax, it lays down no rule and 
places no limitation for the exercise of that taxing power. So that any 
rational mode of graduation which in its wisdom the Legislature may 
deem advisable to adopt, comes within the tenor and purview of the 
constitutional language. 35 A. 76. 

‘The word graduate, used in the article, can only mean proportion. 
Under its requirement, the Legislature cannot levy a license tax unless 
the amount of such tax be regulated and fixed according to a certain 
established basis, to which it must bear a certain proportion. It implies 
the previously recognized power of the Legislature, in matters of this 
kind, to divide trades, professions, vocations and callings into classes 
and to assess a license, different and variable in amount, upon the per- 
sons composing the several classes. The only restriction placed upon 
the power by the Constitution is, that the license tax, likened in this 
respect to a tax on property, shall be equal and uniform on all persons 
of the same class. 

The act under consideration, sec. 10, establishes, graduates and pro- 
portions the license tax for the occupations classified under the head of 
AMUSEMENTS. 

It provides: “ That for any place where can-can, clodoche, or other 
similar female dancing, or sensation performance, or statuary exhibi- 
tions are shown, or any other fixed place for either theatrical, musical, 
minstrel, concert, dancing, or variety performance, exhibitions, amuse- 
ments, or show, the license shall be one thousand dollars in cities with 
a population of more than twenty-five thousand, and in cities and 
towns with less population the license shall be five hundred dollars.” 

The business of keeping such places of amusements is divided into 
two classes: first, that of keeping such place in cities with a popula- 
tion exceeding twenty-five thousand souls; and second, that of keeping 
such place in cities or towns having a smaller population. The license 
on persons composing the first class is $1000, and on those belonging 
to the second is $500. 

The licenses are graduated, are proportioned, are fixed, on the basis 
of the population of the place where the business is to be carried on, 
and are equal and uniform on all the persons of each class. The law is 
hot therefore amenable to the charges of either ambiguity, obscurity, 
or unconstitutionality. 
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The objection is untenable that the law discriminates odiously and 
therefore violates the constitutional prohibition against local or special 
legislation. 

The law is general in its purpose and in its terms. It is designed to 
operate throughout the whole territory of the State and to reach all 
persons within her borders belonging to both classes and carrying on 
the business taxed. 

It does not say or mean that persons pursuing the business in New 
Orleans shall pay $1000, and in other cities or towns within the State 
#500, although it may be that it does actually operate in that manner; 


but it must be remembered that laws are not passed to live a short life, » 


and that it is not a mere possibility that towns now counting a popula- 
tion Jess than 25,000 souls may not labentibus annis, fortune and pros- 
perity smiling on them, become large and populous cities, casting 
umbrage on the present great metropolis of the State. 

Laws, as a rule, must be general in their scope and application. 
That under consideration emanates from a Legislature which had in 
mind and faithfully observed the ancient maxim, “‘Ler uno ore, omnes 
alloquitur.” 

There being no error in ths judgment appealed from, 

It is affirmed, with costs. 

Rehearing refused. 








No. 8994, 


THE STATE OF LOUISIANA vs. NOAH JACKSON. 


Objections to the manner of drawing and summoning the jury, and of organizing the grand 
jury must be urged before plea and trial, and come too late when made after verdict. 
Arrests of judgment arise from intrinsic causes appearing on the face of the record, hence 
irregularities in the drawing and the summoning of the jury, and in the composition of 

the grand jury cannot be heard in a motion in arrest of judgment. 
PPEAL from the Eighth District Court, Parish of East Carroll. 
Delony, J. 


J. C. Egan, Attorney General, for the State, Appellee. 


C. 8S. Wyly for Defendant and Appellant. 


The opinion of the Court was delivered by 
Pocuk, J. The defendant appeals from a conviction of murder and 


a sentence of death; and he relies exclusively on a motion in arrest of 


judgment, which was overruled by the district judge. 
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The complaint set forth in his motion is “that the grand jury that 


found the indictment was illegally formed; that at least one person 
who served on said jury, was not drawn on the venire for that term of 
court.” 

His motion is answered by two fatal considerations : 

1. All objections to the manner of drawing and composing the grand 
jury must be made and urged before plea and trial, and come too late 
after trial and verdict. 

All such objections, when made after trial, are met by the considera- 
tion that an aecused cannot be allowed to take his chance of an acquittal 
ina trial by an alleged defective jury, and if convicted, to fall back on 
an objection which should have been urged before trial. 

This rule can now be considered as elementary in our practice. State 
vs. Watson 31 A., 379. State vs. Miles, Tb., 825. State vs. Washington, 
33 A., 825. 

2. It is equally well settled in criminal jurisprudence that, *‘arrests 
of judgment arise from intrinsic causes appearing on the face of the 
record.” 

If, in the present case, the objection could be entertained as timely 
made, it could only cover in the form or remedy adopted by defendant's 
counsel, errors apparent on the face of the record, and apparent on 
mere inspection of the proceedings. But the record does not contain 
the venire from which the grand jury was drawn, and, therefore, the 
defect charged in the motion does not appear on the face of the record. 
Proof would have been required to establish the irregularity com- 
plained of, and such proceeding is not admitted in support of the mo- 
tion in arrest of judgment, which can present only a question of law. 
But independently of these considerations, we hold that the defendant’s 
counsel has entirely mistaken his remedy in having recourse to the 
motion now under consideration. 

Criminal jurisprudence has crystalized the rule that judgment will 
not be arrested on the ground of irregularities in the summoning of 
the jury, or the composition of the grand jury. State vs. Swift, 14 A., 
85. State vs. Thomas, 35 A., 24. State vs. White, Ib. 96. State vs. 
Harris et al, 30 A., 90. ° State vs. Wittington, 33 A., 1404. 

The record discloses no error to the prejudice of the defendant, and 


We are powerless to avert his doom. 
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No. 8897. 
_ . . , tion 
THE City oF NEW ORLEANS vs. NICHOLAS ARTHURS. af 
isfa 
Where a city tax is resisted on the ground that the property against which it is assessed jg exel 
exempt unde: the Constitution of the State, the question of the constitutionality of the ; 
tax is involved, and this Court has jruisdiction, though the tax is less than $1000. mal 
A manufactory of fish lines. ropes, packing and other hempen articles 1s exempt from taxa. are 
tion under Article 207 of the Constitution, where the required number of hands are em. par' 
ployed therein. Nor does it affect the exemption that the premises are occupied by the that 
owner and his family, where it is shown that the premises and the articles manutactured : 
and in process of manufacturing required protection and constant watching. the 
\ PPEAL from the First City Court of New Orleans. - 
; F Skinner, J. wae 
re bea 
C. F. Buck, City Attorney, and Wynne Rogers, tor Plaintiff and It 
Appellee. Be the 
H. L. Edwards for defendant and Appellant. ‘ind 
- _ , : - cow 
rhe opinion of the Court was delivered by 
Topp, J. The city of New Orleans sues the defendant for thirty- 
four dollars and ninty-three cents, being amount of a tax assessed on 
certain immovable property situated in said city. 
The payment of the tax is resisted on the ground that the property THI 
in question consists of a manufactory of fish lines, ropes, packing and , 
: . . . ° Dal 
other hempen articles and is exempt from taxation under Article 07 ; 
of the present State Constitution. i 
The counsel for the plaintiff suggests, in his brief, that this Court is The 
. . . . . . . . . ) 
without jurisdiction on account of the amount in suit and denies that : 
the constitutionality and legality of the tax in question is involved. The 
It is to be presumed that the tax referred to was imposed by virtue 
of some ordinance of the city or law of the State and if, under such A 
authority, the taX was assessed upon or against property which the 
Constitution declared exempt from taxation, we are at a loss to discover J. 
why the constitutionality of the ordinance or law, and of the tax levied Ap] 
under it, is not directly involved. The suit, in such case, would be aa L 
attempt to enforce the collection of a tax against a positive inhibition 
of the Constitution; and, upon such an issue and state of facts this yt 
Court is vested with jurisdiction regardless of the amount in contr F 
versy. Constitution of 1879, Art. 81. guil 
a Among the exemptions from taxation declared by Article 207 of the ant 
Constitution, we find mentioned “the capital, machinery and other Bar 
property employed in the manufacture of textile fabrics,” subject @ felo 
the proviso in the Article, that not less than five hands are employed i. 






in the factory. 





Assessed is 
lity of the 
00. 
from. taxa. 
ds are em. 


ied by the | 


iutactured 


NEW ORLEANS, JANUARY, 1884, 


"State: vs. Green. 


The statement of facts found in the transcript which, though ques- 
tioned as insufticient, we deem proper and legitimate evidence sat- 
isfactorily establishes all the conditions in this case in which the 
exemption claimed is founded. The property is employed in the 
manufacture of ‘textile fabrics” and the required number of hands 
are engaged therein. Nor does the fact that the defendant lives in a 
part of the building or factory, where it is shown, as in this instance, 
that such occupation, day and night, is necessary for the protection of 
the premises and the goods therein manufactured and in process of 
manufacture, in any way defeat or affect the exemption claimed, as 
was thought by the city judge. It was a fact without significance or 
bearing upon the question at issue, 

It is, therefore, ordered, adjudged and decreed that the judgment of 
the lower court be annulled, avoided and‘reverted, and that there be 


‘ndgment for the defendant, rejecting the demand, with costs in both 


courts. 





. 
No. 8922, 
THE STATE OF LOUISIANA Vs. MARSHALL GREEN alias BuppyY GREEN. 
In an indictment for shooting with intent to commit murder, the intent must be described 
in terms which would be sufficient, in case the act had resulted in death, to sustain an 


indictment for murder. 
The qualification of the intent as *‘ felonious * merely, without the addition of ‘‘ wilfully and 
of malice aforethought,” describes only an intent to commit manslaughter and not mur- 


der. R.S. sec. 1048. 
The defect is substantial and is a proper subject for motion in arrest of judgment. 


PPEAL from the T'wenty-sixth District Court, Parish of St. 
Charles, Hahn, J. 


J.C. Egan, Attorney General, and Jas. D. Augustin, for the State, 


Appellee. 
L. DePoorter tor Defendant and Appellant. 


The opinion of the Court was delivered by 

Fenner, J. The information under which the defendant was found 
guilty, charged the crime in the following language, viz: that defend- 
ant “did, with a dangerous weapon, unlawfully shoot one Sylvester 
Barthelemy, in the peace of the State then and there being, with the 
felonious intent, then and there, him, the said Sylvester Barthelemy, 


to murder, contrary,” ete. 
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Katie Newman, Widow Shelly et al. vs. M. Su. tly, Sr. 





Motion in arrest of judgment was made on the grounds that neither 
the shooting nor the intent to murder were charged to have been “ wil. 
fully, feloniously and of malice aforethought,” and that the information 
was, therefore, insufficient. 

We have heretofore held, in discussing an indictment under the same 
section (901 Revised Statutes), that ‘the crucial test of the sufficiency 
of such an indictment is whether, in case of the death of the party shot 
and wounded, the description of the crime, as contained in this instra- 
ment, would be sufficient to warrant or justify a verdict for murder” 
State vs. Bradford, 33 A. 921. 

The application of this test is fatal to the information in this case, 
Section 1048 Revised Statutes, provides that “it shall be sufficient in 
an indictment for murder to charge that the defendant did feloniously, 
wilfully and of his malice aforethought, kill and murder the deceased,” 
and in indictment for manslaughter, that he ‘did feloniously kill and 
slay the deceased.” Obviously, the intent charged in the information 
before us covers only the crime of manslaughter and does not describe 
the intent essential to constitute murder. This Court cannot accept as 
sufficient, less than what the law prescribes should be sufticient. 

The words * of his malice aforethought,” are quite as essential as the 
word “feloniously.”. Wharton on Crim. Law, sec. 399. 

The omission of the latter word has been held repeatedly by this 
Court as fatal in indictments for offenses which were felonies at com- 
mon law. State vs. Flint, 33 A. 1292; State vs. Thomas, 29 A, 601; 
State vs. Curtis, 30 A. 814; State vs. Cook, 20 A. 145; State vs. Durbin, 
20 A. 408; 8 Rob. 590; 10 A. 195, 698; 5 A. 324; 1 Martin O. 8. 117, 173, 

The motion in arrest should have prevailed. 

The failure of the defendant to demur to, or move to quash, the 
information, in limine, does not affect the case, the defect urged not 
being formal but substantial, and as appears from above authorities, 
proper ground for motion in arrest. 

It is therefore ordered, adjudged and decreed that the judgment and 
sentence appealed from be annulled, the information quashed as not 
good in law, and that the defendant remain in custody, subject to the 
orders of the district court for the parish of St. Charles. 








No. 8760. 


KatrE NEWMAN, Wirpow SHELLY EFT AL. vs. M. SHELLY, SR. 


An appeal will not be dismissed on the ground of incompleteness of the transcript, where 
the omission consists in testimony taken after the judgment appealed from, on 4 rule 
for execution and the judgment dismissing such rule is not brought up for review. 
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~~ Katie Newman, Widow Shelly et al. vs. M. Shelly, Sr. 


Even parties to authentic acts and their privics have the right to contradict recitals therein 
by an appeal to the conscience of opposing party by means of interrogatories on facts 
and articles: and answers to such interrogatories confessing the falsity of such recitals 
are not parol evidence and have all the effect of a counter-letter. 

PPEAL from the Civil Distriet Court for the Parish of Orleans. 

A Monroe, J. 


J. Ad. Rozier tor Plaintiff and Appellee. 
Chas. S. Rice and L. L. Levy for Defendant and Appellant. 
On Motion TO DIsMIss. 

The opinion of the Court was delivered by 

Bermupez, C.J. The plaintiff and appellee moves a dismissal of 
the appeal herein, 

1. Beeause the transcript is incomplete by the fault of the appellant. 

2. Because the lower court erred in denying a rule for the dismissal 
of the appeal. 

l. 

The alleged deficiency in the transcript consists in the omission 
therefrom of the evidence received on the trial of a rule to dismiss the 
appeal taken from the judgment brought up for review. 

It was unnecessary to include that evidence in the record, for the 
reason that it was taken after the rendition of the judgment appealed 
from, and that the judgment of the lower court overruling the motion 
to dismiss the appeal is not before us for revision. 

That evidence, even if included, could not serve in determining 
whether the judgment on the merits, which is that appealed from, was 
or not correctly rendered. 

Il. 

The appellee cannot ask this Court to revise the judgment of the 
lower court refusing the rule to dismiss the appeal, as no appeal was 
taken therefrom. Neither can the same motion be renewed here. 9 L. 
79; 16 A. 192; 21 A. 114; 32 A. 816, 1135. 

The motion to dismiss is denied. 


ON THE MERITS. 


Fexxrer, J. The plaintiff, tutrix, avers that her minor child is the 
sole heir of her father, Michael Shelly, Jr.; that, prior to his death, 
the latter had sold, by authentic act, to his father, the present defend- 
at, certain properties for the price of $4500; that, though said 
authentic act contained a clause acknowledging receipt of the price by 
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the vendor, yet the same had never been paid and was still due; and 
that, as sole heir, she was entitled to demand and recover the same 
and prayed judgment accordingly. 

We discard averments which, in our view of the case, we deem 
immaterial. 

The defendant filed an exception of no cause of action which, by 
consent, was referred to the merits. He then filed a general denial, 
Plaintiff propounded interrogatories on facts and articles to defendant, 
probing his conscience as to the fact whether or not the price had been 
paid. 

The defendant objected to the interrogatories on the grounds: 

1. ‘“* That the consideration for and reality of the sale in question 
cannot be inquired into as between the parties thereto and their 
privies.” 

2. “If admitted at all, then that the effect of said testimony must be 
confined to the rights of the minor, as forced heir in respect to his 
légitime only.” 

Under reserve of these objections, the defendant, in answering the 
interrogatories, confessed that the price had not been paid, and then 


proceeded to qualify his confession by a statement that no payment of 
the price was intended, but that the sale was a mere simulation entered 
into for purposes needless to mention, but excluding the idea that even 


a donation was intended. 

There is no question of forced heirship in this case. The right of 
parties to authentic acts, and their privies to contradict their recitals 
as to payment of price and to establish their simulation, ete., by means 
of the answers of the other party to interrogatories on facts and arti- 
cles, is fully recognized by the authorities. Such answers have all the 
effect of a counter-letter. Hewlett vs. Henderson, 9 Rob. 379; Semeré 
vs. Semeré, 10 A. 704; Forrest vs. Shores, 11 La. 418; Succession 
Thomas, 12 Rob. 215. 

The authorities quoted by counsel (12 A. 684, 789; 15 A. 142; 9 Rob. 
29; 27 A. 267) apply to other modes of attack. The last one quoted, 
after stating the rule laid down by those authorities, proceeds to say 
“As the ancestor of defendant, however, could have shown the simula 
tion of the sale by a counter-letter, or by interrogatories on facts and 
articles addressed to plaintiff, the defendants, his heirs, have the same 
right.” Tesson vs. Gusman, 27 A. 266. 

The only serious question in the case is, whether, having thus legally 
established that the stipulated price had not been paid, plaintiff is 
entitled to recover it; or whether, under defendant’s statement that the 
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sale was a pure simulation, she should be remitted to an action to 
recover the property. 

Undoubtedly, on this state of facts, under p)per pleadings, the 
action for the price might have been defeated. But, by his simple 
answer of general denial, defendant has accepted the issue tendered by 
the plaintiff, as to the payment of the price and has relied upon the 
legal inability of plaintiff to assert or prove the non-payment. Defeated 
on this issue, he cannot be heard to say, ‘true, the price was never 
paid, but the sale was simulated, the price was never due and, there- 
fore, you cannot recover.” Such defense would have been in the nature 
of a plea of confession and avoidance requiring to be specially pleaded. 

It would have involved the necessity of an offer to surrender the 
property and its fruits, which has never been made. Defendant, while 
witholding the property, cannot dispute his liability for the price. It 
appears, moreover, that he has alienated a portion of the property. 

If he shall suffer hardship, which, however, is not suggested, his 
own action is to blame for it. 

Judgment attirmed. 








No. 8991. 


BripGET BorNuHOLDT vs. J. B. SOUILLARD. 

Inan action for a malicious prosecution, the discharge of plaintiff by the committing mag 
istrate. is prima facie evidence of the want of probable cause. sufficient to throw upon 
the defendant the burden of proving the contrary. 

A charge made on information received, which is not supported by any evidence, is not 
based on a probable cause. 

\ PPEAL from the Civil District Court for the Parish of Orleans. 
Mouroe, J. 


W. S. Benedict, for Plaintiff and Appellee. 


G. Duplantier and E. Meunier, for Defendant and Appellant. 


The opinion of the court was delivered by 

Pocuk, J. This is an action for damages in the sum of $5000 for 
malicious prosecution. 

The defense is want of malice and probable cause. 

The case was tried by a jury, who found a verdict of four hundred 
dollars in favor of plaintiff. Defendant appeals. The facts are these: 
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Defendant’s grandmother died in this city in January, 1883, and im- 
mediately after her death, a great many things, such as clothing, bed- 
clothes, jewelry, a Gock, and a watch and chain, ete., were removed 
from her person and from her house by some person or persons with 
the intention of appropriating them. When the defendant came to the 
house, in the morning after his grandmother's death, he was informed 
by a servant in the house, who was also a niece of the deceased, and by 
two other persons, that the above mentioned effects had been taken by 
the plaintiff, Mrs. Bornholdt and her two daughters and brought to their 
house, situated immediately across the street from that of the deceased, 
As soon as the funeral was over, and without further inquiry, Souillard 
preferred a charge of larceny against Mrs. Bornholdt and daughters, 
who were arrested, and brought to the police station, where they were 
incarcerated for a short time, until they furnished a bond for their ap- 
pearance. On examination by the recorder, they were pronounced inno- 
cent and were at once discharged. Hence this suit was instituted. 

The discharge of the accused by the committing magistrate is prima 
JFacie evidence of the want of probable cause suflicient to throw upon 
the defendant in a suit for damages the burden of proving the contrary. 
Greenleaf, vol. 2, par. 455; Plasscon vs. Lottery Company, 34 A. 246. 

We have examined the record very attentively and we conclude that 
defendant has utterly failed to show a probable cause for the prosecu- 
tion which he instituted against plaintiff and her daughters. 

The evidence shows that they are laborious and honest women, and 
good and serviceable neighbors. It further appears that defendant's 
grandmother and Mrs. Bornholdt had been near heighbors for up- 
wards of twenty years, during which time they had been good friends, 
and had cultivated the closest social relations, and that the defendant 
himself had been a frequent visitor at her house. The record shows 
that during the grandmother’s last illness, Mrs. Bornholdt and her 
daughters had taken constant and great care of the infirm old lady, 
and that they were among the first at the house at the moment of death, 
in order to give such assistance as would be needed at that solemn mo- 
ment. 

Under such circumstances it appears to us most extraordinary that 
on hearing that Mrs. Bornholdt and her daughters had removed certail 
things from his grandmother’s house, the defendant did not call on 
them for some explanation in the premises, and he should at once cause 
their arrest under such a grievious charge. 

Had he followed such a course and sought for direct information, he 
would have discovered precisely what the evidence on the trial of this 
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cause fully disclosed, that Mrs. Bornholdt and her daughters had been 
unmercifully slandered by his informants, and that the better part of 
the things taken from his grandmother's house, had been removed by 
one of his informants, his cousin, who was living with the old lady in 


the capacity of helpmate and servant; and that the rings taken from 
his grandmother's fingers, had been claimed by and returned to a per- 
son from whom they had been borrowed. 

The record discloses on the part of defendant, a most wanton disre- 
gard of the rights, feelings and reputation of his grandmother’s life- 
long neighbor and friend, and a reprehensible abuse of the power of 
the law which he invoked for persecution and not for the vindication 
of his rights. 

The verdict against him was eminently proper, and it shall, there- 
fore, remain undisturbed. It would have been increased under a 
timely motion. 

Judgment affirmed. 








No. 8967. 
BoaRD OF COMMISSIONERS TO SUPERINTED REPAIRS TO STATE House, 
ETC. Vs. J. C. RIDDELL ET ALS. 


Where, in a case involving the settlement of accounts between the 
parties litigant, they agreed to submit their accounts to experts—so 
named in the writing—and an umpire is appointed by the court and 
their report is made and opposed by the parties, although the terms of 
the submission might seem to give the experts the powers of amicable 
compounders, yet, if on the trial of the opositions, testimony is intro- 
duced touching all matters of fact submitted and no bill of exceptions 
is taken to its admission, the report as award will not be regarded as that 
of amicable compounders and as final and unreviewable by the court, 
as to the facts determined, but the testimony admitted will be consid- 
ered and the award will be changed if the evidence justifies it. 

PPEAL from the Civil District Court for the Parish of Orleans. 
A Lazarus, J. 


F. L. Richardson for Plaintitts and Appellants. 


Braughn, Buck & Dinkelspiel and Wynne Rogers for Defendants and 
Appellees. 


The opinion of the Court was delivered by Topp, J. 
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Flautt vs. Lashley et al. 








No. 9003. 
R. M. Fraurr vs. M. LASHLEY ET ALs. 


A boat used by its owners and managers for their own purposes and those of others who 
agree to pay certain rates for the transportation uf their goods from one point to another 
and which is not shown to have been held out as a common carrier. cannot be declared 
to be such, at the instance of any of such agreeing parties. 7 


PPEAL from. the Civil District Court for the Parish of Orleans. 
Lazarus, J. 


Jonas & Nixon for Plaintiff and Appellee. 


W. S. Benedict for Defendants and Appellants. 


The opinion of the Court was delivered by 
BERMUDEZ, C.J. This is an action in damages against the owners 
' ? 5 5 


and managers of a steamboat, alleged to be a common carrier, for 
injury inflicted from August 24th to October 12th, 1882. 

The complaint is that the defendants have discriminated against 
plaintiff in their business, of transporting cattle across the river, from 
the Morgan railroad depot on the west bank of the river to the slaugh- 


terhouse on the east bank, and that the discrimination consisted in 
charging him unreasonably high rates of freight and refusing to carry 
his goods, unless such rates were paid. 

The damages said to have been sustained, were assessed at $35,000. 

The defense is, substantially, a general denial. 

The case was tried by a jury who returned a verdict for $3500. 

From the judgment on such verdict, the defendants have appealed. 

The first and main question to be solved, is: whether the boat in 
question was a common carrier. 

Bearing in mind the definition given to the word by text writers 
and by courts of justice, such as we find it stated and announced in 
Hutchinson on Carriers, p. 30 sec. —; in 1 Peck 50; 1 Salk 249; 3 Wend. 
161; in Parson’s on Cont., 5th Ed. 166, note; in Stay. on Cont. § 752 
(a), we are satistied that the “Barremore” which was the boat used for 
ferrying accross and on the river, from one point to another, was not 
such carrier, at least as to plaintiff. 

It appears from the evidence that two of the defendants had been 

* running opposition boats, to their great mutual pecuniary injury, losing 
a large amount of money by so doing; that they finally came to their 
senses and agreed to unite in the undertaking. The plaintiff endeav- , 
ored to enter into it, was allowed to do so on his agreeing that he would 
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have all his stock transported by the boat. He, subsequently, however, 
broke that contract by sending his cattle, etc., to the slaughterhouse, 
through the streets of the city, when the same arrived on tha* side of 


the river. 

By making this contract, the plaintiff admitted that the boat was not 
a common carrier. 37 N. Y. 342. 

There is nothing to show that the boat was ever held out as a common 
carrier and that it was advertised as such. 

In order to establish that the undertaking was to carry for a com- 
pensation, the goods of all persons indifferently, who choose to employ 
the boat, it was sought to be shown that, in a.few insignificant cases, 
different rates were charged and collected which did not amount in all 
to $2. The explanation given, that possibly the rate was reduced in 
those cases, because of the penury of the shippers appears plausible 
and satisfactory. For having thus acted, the defendants should not 
be held to have been common carriers. 

This view of the case renders it unnecessary for us to announce 
specifically the result of our examination of the volumnious transcript 
in the case, which, if it was expressed, would not, even if the boat 
were a common carrier, favor a recovery by plaintiff. 

It is, therefore, ordered and decreed that the verdict be quashed and 
the judgment thereon be annulled and reversed; and, it is now ordered 
and adjudged that there be judgment in favor of defendants, rejecting 
plaintiff’s demand with costs in both courts. 

Rehearing refused. 


No. 8903. 
Jack Harpy vs. JAMES H. Lemons. 


Aun intervenor in whose possession, other than as owner, pledgee or consignee, property has 
been judicially sequestered, has not the right in law to release said property on a forth- 
coming bond. 

Under our law that right is restricted to the parties to the suit, and to an intervenor who 
shows a prima facie case of a bona jide title as owner, pledgee or consignee. 

PPEAL from the Civil District Court for the Parish of Orleans. 
Rightor, J. 


Geo. L. Bright and Bayne & Denégre, for the Intervenor, Appellant. 


The opinion of the Court was delivered by 

Pocuk, J. The facts of this case are as follows: 

J. H. Lemons, John O. Triskett and W. W. Mullen, were the owners 
of a very valuable race mare named “Lucey Johnson.” Some time in 
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December, 1882, while Lemons had possession of the mare, at San An- 
tonio, Texas, he entered into a contract with 8S. W. Street, by which 
the mare was placed in the possession of the latter, with the exclusive 
use of her running and racing qualities, on condition of his properly 
handling and training said mare, and of accounting for one-half of the, 
net profits of her earnings. The contract was for ten months. Having 








acquired possession and control of the mare, as lessee, under said con- 
tract, Street brought her to this city, where he entered her in the races 
of last spring. Subsequently, the plaintiff in this case acquired the 
interest of Triskett and Mullen in the mare, and he brought this suit 
for a partition by sale of the animal, which was sequestered for the 
purpose of effecting the sale. 

S. W. Street then intervened, alleging his possession of the mare at 
the time she was sequestered, and moved for leave to release the mare 


on bond. 

He has taken this appeal from a decree of the lower court denying 
him the right to bond the mare. 

The question presented involves the right of an intervenor to bond 
property sequestered from his possession, under the title of lessee. 


Article 279 of the Code of Practice, as it stood originally, restricted 
the right to bond sequestered property to the defendant in the suit. 

The act of the Legislature of the fifth of March, 1842, extended the 
right to plaintiff in cases where the defendant had failed to bond the 
property within ten days after the seizure by the sheriff. 

The article was further amended by Act 51, of 1876, the first section 
of which reads as follows: 

“That in all suits in which property, real or personal, is attached, 
sequestered, or provisionally seized in the actual or constructive pos- 
session of one not a party to the suit in which said process issued, said 
third party may, on intervening in the suit, and on prima facie showing 
to the court that he is the bona fide owner, pledgee or consignee of 
said property, have the same restored to him, until the final determina- 
tion of the suit, on executing a forthcoming bond in the same manner 
and amount, within the same delay, and with the same effect as a de- 
fendant in the suit now allowed.” 

It will be seen that under the provisions of that amendment, the 
right to bond has been extended to an intervenor; provided, his pos- 
session of the property sequestered be that of an owner, pledgee or 
consignee. And under the pleadings in this case it is apparent that the 
intervenor is not included in either of the qualities contemplated in 
the amendment. But his counsel contend that the intervenor who has 
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possession under a lawful title of property sequestered from his pos- 
session, must be assimilated to a defendant for all practical purposes 
under the right here invoked, and that, the right could be exercised 
independently of the amendment of 1876. 

In support of that reasoning he relies on the decision of the case of 
Catalogne vs. Bauvier, 4 A. 467, in which the intervenor holding as 
the owner of the property sequestered, was allowed to bond it, even 
though the delay for the defendant to bond had expired. 

We cannot adopt the views announced in that case. The progress 
of the legislation amendatory of the Article 279 of the Code of Prac- 
tice, is in itself a complete refutation of the reasoning of that opinion. 

If the law-maker had intended by the amendment of 1842 to include 
intervenors in the extension of the privilege which had heretofore been 
vested in the defendant alone, he would have provided for it, in ex- 
press words. But that he did not thus intend at that time, is made 
manifest by the act of 1876, which was adopted for that express pur- 
pose. 

The Legislature cannot be supposed to create a right or remedy 
which already exists. 

The question came up in the two cases of Clapp & Co. vs. Phelps & 
(o., 19 A. 461, and of Dupérier vs. Flanders, 20 A. 29, decided before 
the legislation of 1876. In both cases the court correctly held that 
under the law, as it then existed, the right to bond sequestered prop- 
erty could not be extended to the intervenor. We must adhere to the 
ruling held in these two cases. 

Now, in this case the intervenor does not hold as owner, pledgee or 


consignee, but as a lessee; hence the right which he claims is not sanc- 


tioned or warranted by law, and was correctly denied him by the lower 
court, 
Judgment aftirmed. 








No. 8992. 
THE City or NEW ORLEANS Vs. J. R. A. (FAUTHREAUX ET ALS. 


Where, in a suit against the sureties of a sheriff. it is admitted that this officer has collected 
and failed to pay over on demand, city taxes, exceeding the amount of his bond, under 
judgments and writs in favor of the city, for part of which amount his sureties are sued; 
the fact, if true, that the sheriff, as an individual, under private contract has made col- 
lections of city taxes, cannot affect the liability of his official sureties in such suit. 

Nor, does the exaction of another bond, by the city, in addition to his official bond, in order 


to secure prompt collections and stated settlements of city taxes, have such effect. 
' 


- 
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Where a delay is granted the sheriff during the pendency before the Legislature of a bill for 
his relief, it does not release the sureties for his defalcations occurring subsequent te 
the expiration of such delay. This Court can give no effect to documentary evidence 
not offered on the trial and placed in the transcript without the consent of the party or 
his counsel whom it is designed to effect. 

PPEAL from the Civil District Court for the Parish of Orleans. 

L Tissot, J. 


Blane d& Butler for Plaintiff and Appellee. 


W. S. Benedict for Defendants and Appellants. 


The opinion of the Court was delivered by 

Topp, J. P.O. Fazende and H. O. Seixas, sureties on the official 
bond of J. R. A. Gauthreaux, late Civil Sheriff of the parish of Orleans, 
each for $2500, appeal from a judgment rendered against them as such 
sureties. 

Their answer to the action against them, besides the general issue, 
contains other defenses, which may be thus summarized : 

1. That the money was not collected by Gauthreaux, as sheriff, but 
as an individual under private contract. 

2. That the city, in its contracts with Gauthreaux, exacted from him 
a special bond to secure the collection and prompt return of the taxes 
collected. 

3. That the city gave time to Gauthreaux, without their consent, to 
pay his indebtedness and, thereby, released. them from liability as 
sureties. 

Ist. We tind in the record an admission of defendants’ counsel 
that Gauthreaux, sherift, had collected under judgments and writs in 
favor of the city and not accounted for on demand, city taxes, not less 
in amount than $77,463 72. 

This sum, thus collected, exceeds the entire amount of the sheriff’s 

‘ bond (#50,000). If any collections were made by him, as an individual 
under private contract with the city, it certainly was not included in 
the above amount admitted to have been collected by him as sheriff; 
and, for such collections alone, the defendants are sought to be made 
responsible. 

Apart from this admission we find no evidence in the record of any 
contract or agreement which would affect or impair, in the slightest 
degree, Gauthreaux’s responsibilities as sheriff. 

2d.. The letter of the ordinance requiring an additional bond from 
Gauthreaux, referred only to the taxes of 1879, which taxes were 
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settled by Gauthreaux. Apart from this, however, we cannot see that 
the exaction of another bond from Gauthreaux, by the city, in addition 
to his official bond, with a view to secure prompt collections and weekly 
settlements, impaired in any way his liability or that of his sureties on 
his official bond. In the ordinance requiring the bond, it was declared 
that such bond was not intended to supersede or affect his bond as 
sheriff. 

3d. In March, 1880, the council instructed the city attorney not to 
bring suit against the sheriff and his sureties during the pendency of 
a bill before the Legislature for the sheriff’s relief. This action of the 
council could only refer to the taxes of 1879, for which, as stated above, 
he settled shortly thereafter. His defaleation was for taxes subse- 
quently collected and was not ascertained until his term of office had 
expired, some time after the delay was extended to him. 

We are asked, in any event, to amend the judgment by allowing 
credit for payments alleged to have been made by the defendants. 

We tind that a payment of $1,679 was made by Fazende before judg- 
ment in the lower court and a remittance duly entered for the same. 
There is no evidence we can consider, that shows any further pay- 
ment by either of the defendants. It is true that we are referred to 
certain records in the transcript as establishing such additional pay- 
ment, but these records were not offered in evidence on the trial and, 
in fact, related to proceedings subsequent in date to the rendition of 
the judgment of the lower court and even to the appeal, and these 
documents were placed in the transcript without the consent of the 
plaintiff’s counsel and we must, therefore, decline to give them any 
further consideration than to make the proper reservations in the 
decree for the protection of the parties. 

The case must be tried here upon the record and pleadings had in 
the lower court, up to and including the judgment therein rendered. 

Tested by these, the judgment was correctly rendered. 

It is, therefore, ordered, ‘adjudged and decreed that the judgment of 
the lower court be affirmed, with costs, reserving to the defendants or 
either of them the right to show what sums, if any, not herein recog- 
nized, they may have paid as sureties of Gauthreaux, since the rendi- 
tion of the judgment appealed from, and to establish in consequence of 
said payments exoneration from further liability, in case the amounts 
thus paid equal or exceed that for which they respectively obligated 
themselves in “he sheriff’s bond on which they are now sued, 
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a State ex rel. Bryant et al vs. Judge. 


No. 9044. 
THE STATE EX REL. E. K. Bryant Et AL vs N. H. Riauror, Juper 
or THE Crvte Disticrer COURT, ETC. 


On an application for a mandamus the ruling of a district judge referring exceptions to the 


merits, cannot be reviewed. 

The writ issues to proceed, not to recede: to do, not to undo. 

The judge is vested with a legal discretion and he has exercised it. 

His action can cause the exceptors no irreparable injury,as it can be revised by himself, 
before the final determination of the suit, or on appeal by this Court, which, if he have 
erred, will render such judgment as he ought to have pronounced. 


A PPLICATION for a Mandamus. 


Percy Roberts and EF. E. Moise, for the Relators. 
W. S. Benedict and F. W. Baker for the Respondent. 


The opinion of the Court was delivered by 

BERMUDEZ, C. J. This is an application for a mandamus. 

The relators claim that the district judge, instead of either overral- 
ing or sustaining certain exceptions tiled by them, has referred the 
same to the merits. 

The judge returns, that the exceptions were twofold: Attacking and 
denying the capacity of the plaintiffs in the suit to stand on judgment 
and their title to the claim sued upon; that, after full and fair hearing 
of the evidence and argument of counsel, believing said exceptions not 
well founded as far as the capacity of plaintiff to stand in judgment 
was concerned, but thinking that the exception, as to the title of plain- 
tiff, though not made out, could more truly, fairly and justly be de- 
cided, after hearing the evidence in full upon the merits, and desiring 
not to prejudice defendant’s rights, or to cut them off from said excep- 
tions, he, (the judge) under the judicial discretion vested in him by 
law and under and in accord with the practice of his court and of the 
courts of the State generally, referred said exceptions to the merits to 
be tried and decided therewith. 

This Court is clearly asked to review the ruling of the lower judge, 
which is claimed as erroneous. It is asked to reverse that ruling and 
to reinstate the exceptions, or to direct the district judge to do so, and 
to require him to dismiss or maintain those preliminary defenses. 

This cannot be done, on an application for a mandamus, which, when 
granted, becomes a mandate to proceed, not to recede ; to do, not to undo. 
33 A. 268. 
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The apprehension of the relators that the ruling of the district 
judge may work them an irreparable injury, is entirely without founda- 
tion. . 

The district judge himself has the power thereafter to reconsider his 
interlocutory decree, and also the preliminary defenses; and, were 
he to tind his ruling erroneous and the exceptions well founded, he can 
set aside and act on the exceptions, sustaining or annulling them, as 
he might think legal, even after evidence has been received and argu- 
ment heard on the merits, should he not do so, his ruling referring 
to the merits and his subsequent decision, on the same defenses and on 
the merits, can be brought, by appeal, to this Court, who will then 
render such judgment as the district judge ought to have rendered, 
should he be found to have erred in making the reference complained 
of. State er rel, Phlug vs. Judge Civil District Court, 35 A. 765. 

The district judge says in his return that he has heard evidence and 
argument of counsel, that, for reasons satisfactory to himself, he has 
decided that, part of the defense was well founded, but was not ready 
to pass on the other branch and that, in the interest of justice, he 
thought it preferable to refer the exceptions to the merits. 

This shows clearly the exercise of a discretion vested in him by law. 
It justifies his conduct, although it may not his ruling which may 
nevertheless be incorrect and injurious to the interest of the parties. 
The injury, if any, can be repaired before or after appeal. 

The application is refused with costs. 








No, 89928, 


H. DupLEY COLEMAN & Bro. vs. THEIR CREDITORS. 


Where a party applies for a respite under the insolvent laws of the State and files his sched- 
ule and the usual order is rendered thereon, and a creditor representing that his debtor 
is carrying on business as before and disposing of his property, prays for an order 
requiring the debtor to give bond to cover his claim and as indemnity against the alleged 
disposition of property pending the proceedings fora respite. which order is granted, 
the same can be appealed trom. 

This appeal is not premature because the appellant had failed to move for the rescinding of 
the order before taking the same. - ; 

PPEAL from the Civil District Court for the Parish of Orleans. 


Monroe, J. 


Braughn, Buck & Dinkelspiel and W. O. Hart tor Appellees. 


Jonas d: Niron for Appellants. 


The opinion of the Court was delivered by 
Topp, J. H. Dudley Coleman & Bro. filed on the 5th September, 
1883, a petition for a respite and annexed thereto a:statement of their 
8 
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assets and liabilities. The court rendered the usual order thereon, 


On the tenth of same month a supplemental petition and schedule were 
filed. On the 15th of September, the Germania National Bank, the 
holder of two notes on which Coleman & Bro, were indorsers, reciting 
the proceeding for a respite and representing that their alleged debtors 
were carrying on their business as before and selling and disposing of 
their property, prayed that Coleman & Bro. be required to give a bond 
to cover the claim of the bank and that the property possessed by 
them be not disposed of pending the application for a respite. 

An order was accordingly rendered requiring the execution of the 
bond, asked for, in tive days from the service of the order. 

From this order Coleman & Bro. appealed. ‘ 

The appellee moves to dismiss the appeal on three grounds, sub- 
stantially as follows: 

1. That the order appealed from is not such as can work an irrepa- 
rable injury. 

2. That for this Court to determine whether the injury would or not 
be irreparable, would have to take original jurisdiction, there being no 
proceedings or testimony on the point in the record. 

3. That the appeal was prematurely taken, there having been no 
motion to rescind the order for error. 

Ist. We think, in view of the facts and proceedings appearing in the 
record, that an irreparable injury might ensue to the appellants from 
the order or interlocutory judgment in question. It is to be presumed 
that the appellants expect to derive some great advantage from the 
respite, and we can easily imagine a condition of aftairs where such a 
relief would save them from hopeless tinancial ruin. 

The order condemns them to give a bond for a large amount in favor 
of the appellee, who is seeking to defeat their application for a respite. 
If they should be unable to give the bond and thus open the way for 
the pursuit of this creditor by regular action, it is easy to see that it 
would probably result in a failure to obtain the respite and a failure to 
extricate themselves from their embarrassments in the manner pro- 
posed. That the injury might prove irreparable viewing the order in 
this light, we think the appellants were entitled to appeal from it. 

2d. The same record of proceedings upon which the lower judge 
acted is before us and we are only called upon to review the action of 
the judge in the light of these proceedings, not to determine, now, 
whether he did right or wrong in granting the order, but only to judge 
of the character of the order and whether appealable or not. This 
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does not involve original jurisdiction. We fail to see force in this 
ground. , 

3d. If the order or decree in question was appealable, it was not 
inewnbent on the appellants to try and have it rescinded, he was enti- 
tled to his appeal at once. 

There are other grounds of dismissal discussed in the brief of coun- 
sel, but as they were not included in the motion to dismiss, we are not 
called on to consider them. 

For these reasons the motion is denied. 








No. 8662, 
JosEpH E. Eater vs. Wipow Rurus LopGE ET AL. 


Rights of a creditor of the community cannot be defeated by an adjudication of the share 
of minors in the common property to the surviving spouse and by a special mortgage 
given in their favor by the latter, to secure their liquidated rights. 

Such creditor is entitled to be paid his claim. hy preference. half by the widow who has 
accepted the community and half by the heirs. each for his virile share: the minors not 
to be bound tor more than their share of inheritance. : 

Simulation cannot be set up by the vendee against the reality of his purchase of real estate. 
after the validity of the same has been judicially asserted by him and recognized by the 
court. 

Want of consideration cannot be urged after a plea and proof of payment. 

Prescription does not run against notes which have been uninterruptedly sued upon via eze- 
eutiva and ria ordinaria, although in one instance, before a court having no jurisdiction. 

A money judgment on appeal can be amended by allowing interest due, accidently omitted. 


without granting a rehearing. 
ge trom the Civil District Cowt for the Parish of Orleans. 
t 
4 Lazarus, J. 


W. S. Benedict and .J. H. Spearing for Plaintiff and Appellant. 


M. M. Cohen tor Detendants and Appellees. 


The opinion of the Court was delivered by 

BErMUbEZ, C. J. This is an action by the holder of several notes, 
originally furnished by Rufus Lodge, in settlement of the purchase 
price of certain real estate sold to him by Mrs. Spearing. 

The suit is brought against Widow Rufus Lodge in her capacity of 
surviving spouse in community and of tutrix of two minors, the issue 
of her marriage with her deceased husband, and against the third child, 
who has attained the age of majority. 

The plaintiff alleges that since the death of Rufus Lodge, proceed- 
ings were had in his succession, by which all the property belonging 
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to his widow and his children and held in common, was adjudicated to the 
former, and that the rights of the minors, after being liquidated, were 
secured by special mortgage on the property of the widow and that 
adjudicated. 

He charges fraud and injury and prays for judgment for the amount 
remaining due on the notes as liquidated by a judgment, and fora 
recognition of the judicial mortgage resulting from the registry of such 
judgment anterior to the mortgage consented in favor of the minors, 

The defenses are numerous and conflicting on the one hand, while 
the reality of the sale and the validity of the notes are attacked, pay- 
ment and prescription are pleaded on the other. 

The case was first tried by a jury who found for defendants. Dis- 
satistied with the verdict, the district judge granted a new trial. 
The jury again found for defendants and the judge refused, for reasons 
orally assigned, to set their verdict aside. 

The evidence shows that, at the maturity of the notes, after the death 
of Rufus Lodge, executory proceedings were instituted to compel 
payment; that his widow, in her own right and as tutrix, pleading 
payment of the notes, applied for and obtained an injunction arresting 
all proceedings; and, that on trial, judgment was rendered against 
them, from which no appeal was ever taken and which constitutes res 
judicata. 

It also appears that the property was then seized and sold, but did 
not realize enough to pay the notes; that the amount realized having 
been credited on the notes, a suit was brought before the Second Dis- 
trict Court against the widow, as tutrix, administering the succession 
of Rufus Lodge, and that judgment was accordingly rendered in his 
favor. 

Subsequently, on an attempt to execute this judgment, the defense 
was set up that it was a nullity, as having been rendered by a cout 
without jurisdiction, as, prior thereto, the widow and heirs had been 
put in possession, and the defense prevailed. 

The judgment rendered on that issue has never been revised on 
appeal and cannot be disturbed. 

It is that judgment which was recorded and the registry of which 
the plaintiff claims has created, in his favor, a judicial mortgage affect- 
ing the property of the succession. 

The proceedings had in the mortuaria for the adjudication, the liqui- 
dation of the rights of the minors and the execution of a special 
mortgage to secure them, even if not conducted and carried out 
injure the plaintiff, could not have that effect. 





d to the 
l, were 
1d that 


umount 
| for a 
of such 
hors. 

, while 
1, pay- 


Dis 
trial, 
easous 


death 
ompel 
pading 
esting 
gainst 
tes res 


it did 
aving 
| Dis- 
ession 
in his 


afense 
cout 
been 


NEW ORLEANS, JANUARY, 1884. 





Ealer vs. Lodge et al. 








The plaintiff was and has continued to be a creditor of the commu- 
nity. At the death of Rufus Lodge, the property comprising the mass 
of the community passed, by operation Of law, half to his surviving 
wife and half to his children inheriting his share therein, but burdened 
with the claims of the creditors of the community, one of whom was 
and still is the plaintiff. 

No act of the widow, in her own name or as tutrix, and no act of the 
heirs, whether of age or not, could deprive the creditor of the commu- 
nity of his rights to be paid out of.the common property in preference 
to any right of ownership which the widow or the heirs acquired 


thereto at the dissolution of the community. 
The defense of prescription cannot be sustained. The plaintiff 


appears to have been restless during the nine years following the matu- 
rity of the notes, in seeking payment of the same. He first proceeded 
via executiva, but was kept in suspense by the injunction. He subse- 
quently sued ria ordinaria for the balance remaining due. If it be true 
that the court which recognized his claim had no jurisdiction, the fact 
of the suit and the service of the citation were enough, effectually, to 
interrupt prescription. Since the judgment sustaining the plea to the 
jurisdiction, he has brought the present suit which has been pending 
for more than three years. 

We attach no importance to the other defenses, set up as they were, 
raised and overruled in other proceedings. 

The reality of the sale was attacked by the assignees of Spearing & 
Co., ina bankruptey proceeding before the United States District Court, 
in this city, in which it was sought to have it declared that the prop- 
erty did not belong to the suecession of Rufus Lodge, but to the 
insolvents. The defense of the widow, in her name and as tutrix, was 
the validity of the sale. After trial, the bill was dismissed and title 
thus recognized in the succession of Lodge. 

The answers to the interrogatories propounded to plaintiff and which 
remain uncontradicted, establish that he is the owner of the notes sued 
on and that the original sale was real. Nothing shows that the defend- 
ants would have had any valid defense against the notes had they been 
sued on by Mrs. Spearing, who had sold the property to Rufus Lodge. 

The plaintiff claims that he is entitled to a judgment in solido against 
the widow and heirs of Rufus Lodge. He is not entitled to such judg- 
ment and can recover only to the extent of one-half against the widow 
and one-half against the heirs, each for his virile share, the minors not 
te be bound for more than the amount of their inheritance. 
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It is, therefore, ordered and decreed that the verdict and judgment 
thereon be avoided, annulled and reversed; and, 

It is now ordered and decreed that the plaintiff, Joseph E. Ealer, do 
have and recover the sum of four thousand six hundred and one dol- 
lars and seventeen cents ($4601 17) from the defendants, half from 
Hannah Jourdan, widow of Rufus Lodge, regardless of the special 
mortgage in favor of her children, and half from the minors, Kate and 
Virginia Lodge and the heir of age, Olivia Lodge, jointly, each for 
her virile share, regardless of the adjudication of their half to their 
mother; the minors not to be liable to payment beyond the property 
inherited by them from their father, and the heir of age not to be liable 
for more than one-third of the half of the whole debt recovered; the 
defendants to pay costs in both courts, in the same proportion. 


ON APPLICATION FOR A REHEARING. 

The plaintiff asks an amendment of the decree herein rendered 80 
as to be allowed interest from the date of the partial payments. He is 
entitled to that amendment, without being granted a rehearing. 

It is, therefore, ordered that the decree herein be amended so as te 
recover eight per cent per annum, interest on the amount allowed, 
$4601 17, from the 23d of March, 1875, till paid, and that thus amended 
the decree remain undisturbed. 

Rehearing refused. 


No. 8918. 
JOHN JANNEY Vs. JOHN J. BROWN. 


In an action for the settlement of a commercial partnership, it is unnecessary to join, a8 
party plaintiff. the apparent transferee of a portion of the partnership interest. if it ap- 
pears that such transferee was a person interposed, with no real rights in the premises. 

In a litigation growing out of a written contract between parties as common carrier, parol _ 
testimony is admissible to prove a subsequent verbal agreement, conferring certain 
privileges to the managing partner of the concern, such as carrying certain merchandise 
on the partnership boat for such partner free of charge. ; 


PPEAL from the Civil Distriet Court for the Parish of Orleans. 
1 \ Lazarus, J. 


E.. H. Farrar for Plaintiff and Appeilee. 


Singleton, Browne & Choate tor Defendant and Appellant. 


The opinion of the Court was delivered by 
Pocuf, J. This is a suit for the settlement of certain items alleged 
to have been omitted from the liquidation of a partnership formerly 


existing between plaintiff and defendant as common carriers. 
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The record shows that in December, 1875, plaintiff who owned two- 
thirds of the steamboat “Goy. Allen,” and who represented the other 
owners, entered into a notarial contract with the defendant with a view 


to run said boat, as carrier of freight and passengers, between New 


Orleans and Bayou Sara, on the Mississippi river. 

The main stipulations of the contract provided that Brown should 
have the exclusive management of the boat, for which he was to receive 
a salary of $400 a month, fifteen per cent of the net profits of the boat’s 
earnings, and to have the privilege of carrying on the boat free of 
charge, the United States mail during the continuance of a contract 
which he had with the Government as mail carrier between New Or- 


leans and Bayou Sara. 

The contract was to last during the existence of the boat, and it 
further obligated Brown to furnish to Janney and other owners, a weekly 
statement of the business of the boat. 

It appears that Brown then owned a sugar plantation on the river 
a short distance above Baten Rouge, and that during the continuance 
of the contract, he carried fron. New Orleans to his plantation large 
quantities of merchandise and other plantation supplies, for the trans- 
portation of which he paid nothing to the boat or his co-partners. 

The principal object of this suit is to obtain from defendant a full 
account and settlemént of the charges which are due as freight on sueh 
merchandise and plantation supplies, which freights are alleged to 
exceed two thousand tive hundred dollars. 

For defense, Brown first presented an 

EXCEPTION. 

He contends that plaintiff is without capacity to stand in suit alone, 
and that Charles T. Beard and Thomas P. Leathers, who were joint 
owners of the boat, should have been made parties, in default of which 
the present action cannot be maintained. 

From the evidence taken on the exception, we are satisfied that T. 
P. Leathers, who was a creditor of Janney, on account of a transaction 
with Benson, a previous co-owner of the ‘“Goy. Allen,” had no pro- 
pri tary interest in the boat, and had, therefore, no concern with the 
contract between Brown and Janney. The other third of the boat, 
Which was really owned by Conery, but which stood in the name of 
Coleman, was subsequently transferred by the latter to Charles T. 
Beard, a half-brother of Brown, and the bar-keeper of the boat. But 
the testimony shows to our entire satisfaction that in this transfer 
Beard was a person interposed for the real and true purchaser, who 
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was John J. Brown himself, and that Beard never did truly acquire the 
slightest interest in the ownership of the boat, or in the partnership 
formed between Janney and Brown. We deem it unnecessary to de- 
tail the reasons which have led us to this conclusion. 

The exception of want of proper parties, was, therefore, correctly 
overruled. 


ON THE MERITs. 


The defendant urges that in a subsequent agreement between Jan- 
ney and himself, made verbally, he was allowed the privilege of carry- 
ing free of charge, all articles of plantation supplies shipped from New 
Orleans to his plantation in West Baton Rouge, and that such articles 
were thus broug!:t free of charge on the “Gov. Allen” during the en- 
tire continuance of the partnership in question. 

The report of experts appointed for the purpose of ascertaining the 
amount of charges due on these things under card rates, or ordinary 
rates, shows that the bill for such freight would have amounted to 
$2555 22. 

The judgment of the lower court is in favor of plaintiff for the sum 
of $1448 27, and defendant appeals. 

On the trial below plaintiff urged a claim of nine hundred dollars, 
for a like sum charged to have been misapplied by Brown, and for 
which it is urged that he should be held responsible. 

As the district judge gave no reasons for his judgment, we are not 
informed of the disposition which he made of that claim, and whether 
it forms any part of his finding in favor of plaintiff. 

But be that as it may, we think that the charge should be rejected. 

1. Because the petition contains no allegation touching such a 
charge, the demand is restricted by the pleadings to an account for 
alleged unsettled freight earnings of the boat. . 

2. But as evidence on the question was admitted without objection, 
we have considered the same and have, therefore, reached the follow- 
ing conclusion: 

That the conduct of Brown in making the outlay of that amount 
was at the time sanctioned and was subsequently and unreservedly 
ratified by Janney. 

The amount was entrusted to one H. C. Young for the purchasing of 
stock in.a railroad connecting the town of Clinton and Port Hudson, @ 
shipping point on the Mississippi river, the object being to obtain a 
voice in the board of directors of the road, so as to secure shipments 
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on the “Allen” from that corporation. Through the infidelity of the 


agent,the scheme failed and the money was lost. Under the cireum- 
stances developed by the testimony, we hold that the loss was that of 
the partnership, and that it should not be visited exclusively on Brown. 
The investment, when made, met with no objection from Janney, on 
whom the money was drawn under Brown’s orders, and by whom it 
was paid, with full knowledge of the projected venture. 

The issue is thus limited to the alleged verbal agreement touching 
Brown’s right to carry his up-freights free of charge. Its main sup- 
port is his own testimony. He states that after the execution of the 
contract with Janney, and on the same day, he remarked to the latter 
that he had forgotten to stipulate concerning the carrying of his up- 
freights, to which Janney had answered that it was a trifling matter; 


’ just as he had 


and that he (Brown) should go on and run the “ Allen’ 
run the * Pike.” 

In that connection, the record shows that the ““W.3S. Pike,” which was 
owned exclusively by Brown, had been run by him, in the same trade, 
since her construction to the day when she was destroyed by fire a 
short time previous to the date of this contract, and that the “Allen” 
was to have been, as she was, under the contract, placed in that trade in 
her stead, with the same days of departure and arrival. As the sole 
owner of the “Pike,” it stands to reason that Brown paid no freight 
charges on his own shipments from this city to his plantation, and it is 
undisputed that Janney knew it. 

Hence we construe his answer to Brown's remark meaning unequivo- 
cally that touching his up-freights, Brown would have the same _privi- 


, 


leges on the “ Allen” which he had enjoyed on the “Pike” when he 
was running her in the trade on which they were together venturing 
with the partnership formed on that day. 

To corroborate his testimony which was in the main denied by Jan- 
ney, the defendant offered the testimony of McCann, who was present 
at the conversation, and of Conery who was a part-owner of the 
“Allen.” On objection of plaintiff’s counsel the testimony was ex- 
cluded on the ground that parol evidence cannot be admitted against 
or beyond what is contained in the Acts and under the provisions of 
Article 2276 of our Civil Code. 

The agreement shown by Brown’s testimony, added nothing to and 
detracted nothing from the contract of partnership. His testimony 
was properly admitted to show a subsequent verbal agreement on the 
subject of a matter which formed no part of the written contract and 











122 SUPREME COURT OF LOUISIANA. 





State ex rel. Williams vs. Judge. 


——— — _ + 


which had not been mentioned or discussed at the execution of the act, 
It was right and proper that he should have been allowed to corrobor- 
ate it by other parol testimony. This rule is well settled in our juris- 
prudence. Cunningham vs. Caldwell, 7 Rob. 520; Mathias vs. Lebut, 
10 Rob. 94; Jamison vs. Ludlow, 3 A. 492. 

The judge, therefore, erred in rejecting the proffered testimony. As 
it comes up with the record under the bill of exceptions, we have con- 
sidered it and give it due weight. 

McCann testified that he was present at the conversation related by 
Brown, and he corroborates the latter’s testimony thereon. 

Conery, the co-owner, testifies that the “ Allen” had been running 
in Opposition to the “ Pike,” with a resulting loss to her owners of 
%30,000, and that the contract with Brown, had proved to be the salva- 
tion of the former, by reason of his efficient management and of his 
great prestige in the Bayou Sara trade, and that if he had been con- 
sulted touching Brown’s request for the free transportation of his up- 
freights, he would have cheerfully made that concession, and many 
others, with a view to secure his valuable co-operation in the business 
of the “ Allen.” 

Our conclusion is that Brown's defense is fully made out by the evi- 
dence, and that the judgment of the lower court is erroneous. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be annulled, avoided and reversed, and that plaintiff's 
claim be rejected and his action dismissed at his cost in both courts. 








No. 9038. 


THe STaTE OF LOUISIANA EX REL. RicHarp J. WiLLiaAMs vs. A. E. 
LivauDAIs, JUDGE OF THE TWENTY-FOURTH JUDICIAL DISTRICT 
AnD R. T. BEAUREGARD, District ATTORNEY. 


Under that clause of the Federal Constitution giving Congress power to regulate commerce 
with foreign nations and among the States, it became vested with anthority over the 
subject of the pilotage of vessels in all the ports of the Union. 

Congress has, however, never so legislated as to repeal or supersede the laws of this State 


on the same subject. 
Neither the Act of June 1, 1874, nor the regulations of the Secretary of War under it, had 


such effect. 

So, where one holding a license, as pilot, from the United States Local Inspectors of the port 
of New Orleans, is being prosecuted for an alleged violation of the State law concerning 
the pilotage of vessels to and from said port of New Orleans, before a State court, the 
power or jurisdiction of such State court to entertain the prosecution and punish the 
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he act, offender, is not affected or abridged by any law of Congress, or order or reguiation of any 
robor Federal ofticer. or by an injunction froma Federal court directed against the parties 
juris- 
webut, 


charged with instigating the prosecution. 


— for Prohibition and Certiorari. 


r | 


. we 
* Con- 


BE. H. MeCaleb tor the Relator. 

Congress alone has power to regulate commerce with foreigu nations and among the 

several States (Constitution, Art. 1, Sec. 8). The power to regulate commerce includes 

ed by the regulation of navigation, and pilot laws are regulations of navigation. 12 How. 299 

2. The States can provide rules and regulations on the subject of pilotage only in the absence. 
of the exercise of that power by Congress and if Congress has acted on the same subject. 


me in so far as the South Pass is concerned. there is no place left for the operation of the 
Ts of State pilot laws over that locality. 2 Wal. 450, ; 
alva- The pilot laws of this State have been repealed or superseded by Act of Congress, of June 
if his 1, 1874, in so far as Eads Jetties and Seuth Pass are concerned. The interpretation 
con- placed upon this act by the Secretary of War, the officer designated “to establish such 
: up- regulations respecting the use of, or passage through such channel, as he shall deem 
needful to fully protect the channel and te facilitate the excavation, improvement and 
uany use thereof,” must be followed and cannot be called in question by the courts. The 
iness Reporter, Vol. LI, December 29, 1883, p. 228; 11 Wall. 650; 7 Wall. 347. 


The practical construction given to this Act of Congress, by the Secretary of War, in 
evi- the regulations issued by him and acted upon by all parties interested, should be con- 
sidered by the courts in interpreting the statute and, in case of doubt, be deemed conclu- 
sive. 21 How. 35: 24 Ml. 27. 
hent 3. An act declared lawful by a solemn decree of the United States Circuit Court, cannot be 

considered and prosecuted as a crime by a district attorney of the State, thereunto 

authorized by the District Judge—especially where such act arises under and involves 
the construction of a Federal statute Judicial comity between the State and Federal 
courts induce them to respect and defer to the decisions of each other upon matters 
within their jurisdiction. 33 A 39; 10 Wheat. 160. 

The Constitution and laws of the United States are supreme and, to prevent collision 
between State and National authority. the final decision upon all such questions arising 
in regard thereto. should rest with the courts of the Union. Cooley's Const. Limita- 

tions, p. 12; Wheat. 334-356 

Criminal prosecutions cannot be instituted and carried on in a State court in violation of 

an injunction issued out of a Federal court. especially where defendants in injunction 

are the prosecuting witnesses. In such case this Court will interfere to prevent a con- 

flict of jurisdiction. 5 R. 29. 

The Act No. 63. Extra Session of 1877, a8 well as all the State pilot laws, must be strictly 

construed, because the former is a criminal statute (Potter’s Dwarris, p. 245), and the 

latter create a monopoly and confer exclusive privileges on the Branch Pilots of this 
port Sedgwick’s Statutory Construction. p. 293; 3 E. & B.. Q. B. 889; 21 Conn. 294-306 ; 
La. Constitution, Art. 248. 


Pilots are not public ofticers. Their avocation is a private profession, trade or calling. 
R. M. Charlton’s R. 310 and 311. In Admiralty a pilot is regarded as a mariner or sea- 
man (Desty’s Shipping and Admiralty, § 141). and pilots’ fees fixed by State Statutes are 
tecoverable in the Admiralty Courts of the United States. 13 Wal. 236; 101 U. S. 520: 
Lord Tenterden’s Treatise on Shipping. Part 2, ch. 5, sec. 1, p. 148; 10 Pet. 108. 
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James R. Beckwith for the Respondent. 


Under the restrictions contained in the fifth sub-division of section 9, article 1, of the 
Constitution of the United States, and in the present state of Federal legislation, Con- 
gress has no power to repeal the pilot laws in force in any State, without the repeal 
extends to all of the State, harbor, seaport and pilot laws of all the States. 

Tke pilot laws of this State are in full force and effect over all of the waters at the mouth 
of the Mississippi river, in all of the passes, and have not been repealed by any Act-of 
Congress, or by the act or regulations adopted by the War Department of the Govern. 
ment of the United States, either directly or by implication. 

The pilot laws of this State are in full force and effect, not only in the passes and several 
mouths of the Mississippi river, but also at sea, over waters adjacent to the coast of the 
State. off the several mouths of the passes of the Mississippi river: and. under the pro- 
visions of Act No. 63, of the Acts of 1877, offenders can be lawfully punished for illegally 
piloting vessels without being lawfully licensed. even where the offense is committed or 
commenced within five miles to the seaward from the mouths of the passes. Wilson ns. 
McNamee, 12 Otto 572: R.S. sec. 2594-2709. 

The Act of Congress, approved June 1, 1874, entitled, ‘‘An Act to facilitate the excavation 
of and to protect certain works of improvement at the mouth of the Mississippi river,” related 
to and is, in effect, confined to certain works of excavation at that time being directly 
excavated and carried on by the Government of the United States, by the expenditure 
of money directly appropriated for that purpose, to be expended under the direct con- 
trol of officers of the War Department: and not to any works carried on by Eads and 
his associates, at their risk. to be paid for only in the event of the work being success- 
ful; and does not apply to the South Pass, being improved by Eads and his associates, 
Under the terms of the Act of June 1, 1874, no power was conferred upon the Secretary 
of War, sufticient to warrant him in taking possession of any territory or waters within 
the limit of the State, so as to impair the full force and effect of State jurisdiction and 
laws while so in possession; nor can this be done without the express consent of the 
State, formally and legally granted. 

So much of the Act of Congress, approved June 3, 1875, entitled, *-An Act making appro- 
priations for the repair, preservation and completion of certain public works on rivers, harbors 
and for other purposes,” as authorizes a contract with Eads and his associates for jetties 
and improvement of the channel of South Pass, places the work entirely out of the con- 
trol, direction and interference of the General Government and contemplates only im- 
provements by the contractor at his risk. The act does not permit the Secretary of War 
to assume any control over the waters of that pass; but, on the contrary. prohibits him 
from attempting any control whatsoever over the navigation of that pass; and does not 
repeal, alter or change the pilotage laws of the State; and all the pretended regulations 
relating to South Pass, promulgated by the Secretary of War, are both impertinent 
interference with the affairs of this State, within its own limits, and are null and void. 
The Act of this State, approved April 13, 1877, upon which the informations referred to 
in the petitions of relator are based, is valid and in full force and effect. The Twenty- 
fourth Judicial District Court, in and for the parish of Plaquemines, has full and com- 
petent jurisdiction to try and determine the issues made and punish the offender in the 
event of conviction. 


The opinion of the Court was delivered by 

Topp, J. The relator was charged, by informations filed in the 
District Court of the parish of Plaquemines, presided over by the Hon. 
A. E. Livaudais, with several violations of Section 2 of Act No. 73, of 





NEW ORLEANS, FEBRUARY, 1884. 





—_— + State ex rel. Williams vs. Judge, 











1877, of the General Assembly of this State, which section reads as 


follows: 

“Section 2. Be it further enacted, that whoever shall be guilty of 
acting or attempting to act as pilot to any vessel, inward or outward 
bound to and from the port of New Orleans, who is not a duly licensed 
branch pilot, shall suffer fine not exceeding the sum of one hundred 
dollars, or imprisonment not exceeding two months, or both, at the 
discretion of the court.” 

He was arrested under these informations and gave bond for his 
appearance before the said court. 

He has applied to this Court for writs of prohibition and certiorari, 
directed against the judge of said District Court of Plaquemines and 
the district attorney for said parish, with a view to arrest said prose- 
eutions and have the proceedings relating thereto declared null and 
void. 

Alternative writs were granted by this Court commanding the 
judge named to show cause why the relief sought should not be 
granted, and his answer has been filed within the prescribed time, deny- 
ing, for reasons which will be more fully noticed hereafter, that the 
relator is entitled to the writs asked for. 

The grounds set forth in the petition, on which relator bases his 
application are, substantially, these : 

He alleges that he holds a license from the United States Local 
Inspectors of the port of New Orleans, under authority of which, and 
likewise under the protection of a restraining order issued by the 
United States Circuit Court at his instance, he was engaged in piloting 
vessels from the sea and said port of New Orleans, through the Jetties 
and South Pass, when the said prosecutions were instituted against him 
for the alleged violation of the State law referred to. That said prose- 
cution was instigated by the Branch Pilots of the port of New Orleans. 
That the said State law or statute, which he was charged with viola- 
ting, was inoperative in the South Pass of the river and the Jetties, 
where relator was acting as pilot at the time of his arrest, for the rea- 
son alleged, that the said law or statute was in direct violation of the 
Act of Congress, approved June 1, 1874. That the said District 
Judge, Hon. E. A. Livaudais, refuses to be bound by the construction 
placed upon said Act of Congress by the Secretary of War and the 
United States Cireuit Court. 

The respondent judge justities the proceeding before his court on the 
following grounds and for the following reasons set forth in his answer: 
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“Ist. Because the Acts of Congress authorizing the States to legislate 


upon the subject of pilotage within their territories have never been 
repealed. 

“2d. Beeause the laws of the State of Louisiana, enacted under said 
authority, have not been repealed or superseded by any Act of Congress, 
nor by the Act of June 1, 1874, directing the Secretary of War to 
assume control of the channel at the mouth of the Mississippi river in 
course of excavation and improvement by the Government. 

** 3d. Because under the said last mentioned Act of Congress, of June 
1, 1874, the authorities delegated to the Secretary of War to establish 
regulations to protect the channel, ete., are special, should be strictly 
construed, and cannot be extended by implication and that the powers 
therein granted do not justify an interference with the pilotage laws 
of this State. 

* 4th. Because, in assuming control of said channel at the mouth of 
the Mississippi river, Congress has in no manner divested the State of 
jurisdiction over that part of her territory where the said channel and 
works are situated. 

“ Sth. Because the Circuit Court of the United States has no juris- 
diction to enjoin, prevent or impede the execution and enforcement of 
the Criminal Statutes of this State.” : 

The application for the writs in question, is made under Article 90, 
of the present State Constitution, clothing this Court with supervisory 
powers over the proceedings of inferior courts; and the issues raised 
by the petition of the relator and the answer of the district judge, as 
above set forth, present a proper case, in our opinion, for the exercise 
of the powers conferred by that article and we cannot decline to con- 
sider them. 

I. 

For a proper understanding of the subject of this controversy, it 
is necessary to premise that the pilotage of vessels entering or depart- 
ing from the port of New Orleans has been regulated by State legislation, 
which is to be found embodied in the Revised Statutes, from section 
2686 to 2706 inclusive, with the amendments thereto, including that of 
1877, above quoted, under which the prosecutions complained of by the 
relator were instituted. } 

These statutes, in brief, detine the qualitications of pilots, provide 
for their appointment by the Governor of the State, the giving of bond 
and security by the appointees; prescribe the duties to be performed 
by them and the extent of their cruising ground or territory, ete. 
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The important question presented for our solution is, whether the 


above laws are still in force, or whether they have been abrogated, 
repealed or superseded by any Act or Acts of the Congress of the 
United States or other competent Federal authority or their due admin- 
istration and enforcement inhibited or interfered with by the action or 
proceeding of the Federal court, mentioned in relator’s petition. 

To answer this question satisfactorily, it is essential, in the first place, 
to summarize the several Acts of Congress on the subject of pilotage. 
II. 

It may be considered as settled that, under section 8, article 1, of 
the Constitution of the United States, which vests Congress with 
power “to regulate commerce with foreign nations and among the 
several States,” that department of the Federal Government had con- 
trol over the subject of the pilotage of domestic and foreign vessels 
toand from all the ports of the Union, subject to the restrictions found 
in section 9% of the same article, which provides that ‘‘no preference 
shall be given by any regulation of commerce or revenue to the ports 
of one State over those of another.” 

The inquiry is whether Congress has exercised that right and exer- 
cised it in such a manner as to abrogate or impair the force of the 
State laws on the same subject. 

This leads us to review, briefly, the action of Congress upon this 
question of pilotage and the several acts relating thereto, and some 
adjudications of the Federal courts bearing on their construction. 

l. The first legislation we find is the Act of 1789, passed at the first 
session of Congress, now section 4235 of the U. 8. Revised Statutes, 
which declares : 

“Until further provision is made by Congress, all pilots in the bays, inlets, 
rivers, harbors and ports of the United States shall continue to be requla- 
ted in conformity with the existing laws of the States respectively wherein 
such pilots may be, or with such laws as the States may respectively enact 
for that purpose.” 

This act was construed by the Supreme Court of the United States 
to be virtually an adoption or recognition by Congress of the State 
laws regulating pilotage. Cooley vs. Board Wardens, 12 Howard, 299- 
312; Wilson vs. McNamee, 12 Otto, 572; Ex-parte Hager, 14 Otto, 520; 
Ex-parte MeNeill, 13 Wall. 236. 

2. Next, was the Act of March 2, 1837 (U. S. Statutes 4236), author- 
izing a vessel entering or departing from a port situated upon waters 
forming the boundary between two States, to employ a pilot licensed 
by either State. 
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3. Then followed the Act of August 30, 1852, entitled “‘ An Aet to 
amend an act to provide for the better security of the lives of passen- 
gers on board of vessels propelled in whole or in part by steam, and 
for other purposes.” [t is‘an act consisting of forty-four sections. It 
provided for the examination and licensing of pilots by collectors of 
the port and supervising inspectors of districts. By its terms it applied 
to and embraced domestic vessels propelled in whole or in part by 
steam and made it unlawful to employ anyone as pilot on such vessel, 
unless he held the certificate of the inspector. It repeals all laws 
inconsistent therewith. 

It is unnecessary to recite its provisions more at length. They are 
very full and voluminous and might seem, at first blush, to be intended 
to supersede the State laws on the subject of pilotage; but, in the case 
of Steamship Company vs. Jaliffe, 2 Wall. 450, the Supreme Court of 
the United States held that the act in question did not repeal the State 
legislation concerning port pilotage, recognized by the Act of 1789, 
above cited. This decision referred specially to the pilot laws of the 
State of California, but, it is equally applicable to those of this State, 
from a similarity in the provisions of the laws of the two States. 

The Court, in that decision, declared that: ‘‘ The clauses respecting 
pilots in the act (Act 1852) relate, in our judgment, to pilots having 
charge of steamers on the voyage and not to port pilots; and the provision 
that no person shall be employed or serve as a pilot who is not licensed 
by the inspectors has reference to employment and service on the 
voyage generally and not to employment and service in connection with ports 
and harbors.” 

4, Subsequently, the Act of February 28, 1871 (U.S. Statutes, see. 
4444), was passed, which, though repealing the Act of 1852, enacted 
that “ nothing in this act shall be construed to annul or aftect any regula- 
tion established by the laws of any State requiring vessels entering or leaving 
a port of any such State, OTHER THAN COASTWISE STEAM VESSELS, fo take 
a pilot duly licensed or authorized by the laws of such State, or of a State 
situated upon the waters of such State.” 

5. We now come down to the Act of Congress of June 1, 1874, which, 
it is expressly charged in relator’s petition, abrogated and repealed the 
pilotage laws of this State, so far, at least, as relates to the South Pass 
of the Mississippi river, where, it is alleged, the acts or services of the 
relator were performed, that gave rise to the prosecutions of which he 
complains. This act is entitled “An Act to facilitate the execution of 
and protect certain public works of improvement at the mouth of the 
Mississippi river,” and reads as follows: 





Act to 
assen- 
n, and 
is. It 
ors of 
pplied 
it by 
essel, 

laws 


V are 
onded 
» case 
rt of 
State 
1789, 
f the 
‘tate, 


‘ting 
ving 
ision 
nsed 

the 
ports 


NEW ORLEANS, FEBRUARY, 1884. 


State «x rel. Williams vs. Judge. 


“That from and after the passage of this act the Secretary of War is 

| directed to assume full control over the particular channel at the mouth of 
the Mississippi river, in course of excavation or improvement by the Govern- 

' ment of the United States, so far as may be necessary to the carrying on and 
protection of such excavation and improvements and until the same shall be 
completed ; and he may establish such regulations respecting the use of or 
passage through such channel as he may deem needful to fully protect the 
channel and to facilitate the excavation, improvement and use thereof. 
Such regulations shall be promulgated by publication thereof for ten days 
consecutively, in two daily papers published in New Orleans, Louisiana, and 
the same may in like manner, be changed from time to time ; and any per- 
son interfering with, or obstructing, or attempting to obstruct the said 
improvements, and any person who shall wilfully or negligently strand or 
sink any boat or craft in said channel, or cause any impairment, injury, 
filling up or shoaling therein, shall be guilty of a misdemeanor and on con- 
vietion thereof, shall be punished by a fine not exceeding five hundred dollars 
or imprisonment not exceeding six mouths, or both, at the discretion of the 
court.” 

The conclusion that anything in the provisions of this act abrogated 
or superseded the operation of the pilot laws of this State could, in our 
opinion, only result from a strained construction of its language. 

The control that the Secretary of War was authorized or directed by 
its terms to assume, was obviously and according to the express lan- 
guage of the act, for the sole purpose of carrying out and protecting 
the exeavations and improvements then being made by the General 
Government in the river, with not one word therein of reference to the 
pilot laws, either Federal or State, or that would imply that it was 
intended to modify or in any manner affect them. 

Besides, by the very terms of the act, the control over the channel 
of the river, given thereby, was only to last till the completion of the 
works; and, according to the admissions and averments in the petition, 
the improvements mentioned or referred to in the act were completed 
at the date of the filing of the petition. 

Moreover, from the date of the act and the history of its passage 
and the report made thereon prior to its passage, we do not believe 
that it had any reference whatever to the South Pass or the Jetties 
therein, as assumed by the relator’s counsel. This is the more evident 
from the fact that the works and excavations then being done and to be 
protected, it is stated and not denied, were in the Southwest Pass and 
the work of constructing the jetties in the South Pass, under what is 
known as the Eads contract, was not then begun. The act known as 

9 
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the Jetty Act, which covered this contract with Eads, was not passed 
till March 3, 1875; and we look in vain for any clause in that aet 
that enlarges or even refers to any control of the channel by the Secre- 
tary of War, conferred by the previous Act of 1874. 

It was under this Act of 1874, that that officer issued his regulations 
referred to in the relator’s petition and which are relied on as an 
authoritative construction by him of its meaning, intent ard operation 
and as binding on all courts, Federal and State, and a construction 
which, it is contended, is absolutely inconsistent with the longer exist- 
ence of the pilotage laws of this State, so far as relates to the South 
Pass of the river. 

It may well be questioned whether the chief of any of the depart- 
ments of the Federal Government, at Washington, could so construe 
an Act of Congress, as to give it the effect of completely destroying 
a State law, and that his construction is so absolute and conclusive as 
to deprive a State or Federal court of all power, right or jurisdiction 
to interpret said act. We are, however, not required, under our view 
of the case, to decide that question. We cannot reproduce here and 
embody in this opinion, on account of their great length, the regula- 
tions of the Secretary of War referred to, dated September 5, 1881, 
but we have critically examined them all, as well as previous rules 
and orders on the same subject by his predecessors, and we do not 
find, even giving them the broadest scope, that they in any way or in 
any part contlic®, necessarily, with the existence, operation and admin- 
istration of the State laws on the subject of pilotage. 

We do not think they were ever designed to have any such effect, 
even could that officer have believed that such sweeping powers were 
delegated to him and could legally be exercised by him under color of 
the Act of Congress mentioned. The manifest design and purpose of 
these regulations were tor the protection of the improvements in the South 
Pass, and it may well be doubted whether the Act of 1874, which the 
officer invokes as his authority, had any reference whatever to the 
works or improvements intended to be protected by the regulations in 
question. 

The contention of the relator’s counsel, that the State laws on this 
subject have been repealed or superseded to any extent by Federal 
legislation or Federal authority is, therefore, in our opinion, without 


merit. 
IT]. 


It is, however, claimed that the enforcement of these State laws, at least 
as far as relates to this prosecution for their violation, pending before the 
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District Court of the Parish of Plaquemines, is rendered nugatory and 
void from the effect of the injunction issued by the United States Cir- 
cuit Court, heretofore mentioned and set out and relied on in the 
petition. It is urged that the power of this State court, in view of the 
restraining order from the Federal court, was completely paralyzed, 
either to prosecute or punish for any such violation of the State law. 

This order or injunction was issued in an equity proceeding, institu- 
ted in the United States Circuit Court, by the relator, against a number 
of persons alleged to be members of an association of Branch Pilots, 
formed under the laws of this State, to prevent any interference by 
them or any of them with him, the relator, in the discharge of his 
duties as a pilot, under the Acts of Congress, known as the “ Steam 
Navigation Acts,” and whilst engaged in piloting vessels in the South 
Pass of said river. 

The defendants by the order are enjoined from any such interference 
or from making any affidavits against him for piloting in said pass. 

We cannot perceive how this proceeding in the Federal court can 
have the slightest effect upon the administration or enforcement of the 
criminal laws of this State, even with respect to pilotage, in any court 
of the State. 

The injunction is not directed against the respondent judge, nor 
against the district attorney who filed the informations, nor against 
any officer of said court. There is nothing, therefore, to impede, limit 
or restrain the full exercise of the powers and jurisdiction of the court 
and its officers over all criminal matters which, under the law, may 
come before them. 

If the court is left free and untrammelled by the order in question, 
the fact alleged that the individuals against whom the injunction from 
the Federal court is directed, are among the witnesses, whose names 
are inserted in the information to sustain the prosecutions, is without 
any legal significance. If these individuals have in any manner viola- 
ted the injunction, they may be subject to punishment for contempt 
and become liable to be dealt with by process from the Federal court, 
but that fact, admitting it to be so, does not in the least affect or impair 
the powers of the State court for the prosecution of offenses against 
the laws of the State, or the right of the court to sustain the prosecu- 
tious by any evidence within the reach of its process. 

Nor can the construction placed by the Federal judge, who issued 
this order, upon the Acts of Congress, and the regulations of Federal 


officers, as to their effect upon the State laws, to be inferred from his 
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action in the premises, control or govern the courts of this State in 


construing the same. 

It is also suggested in the brief of counsel that the pilot laws of the 
State are in conflict with that article of the Constitution of the State, 
prohibiting monopolies, but, as we do not find this ground set up in the 
petition, among those therein urged, we cannot give it consideration, 

For the above reasons, we conclude that the relator is not entitled to- 
the relief sought, and it is, therefore, ordered and decreed that the 
restraining order herein be rescinded and the application for a prohibi- 
tion be refused, and the proceedings be returned to the lower court 


at the costs of the relator. 








No. 8763. 
M. Roos vs. P. GoLpMAN & Bro. 

Where the writ of civil arrest has been finally set aside by Judgment of the court which 
issued it, that forms res judicata as to the wrongiulness of its issuance and subjects the 
party who provoked it to liability for actual damages. 

In absence of proof of malice or want of probable cause, none but actual damages can be 


recovered. 
Counsel fees for prosecuting suit for damages not allowed. 


A PPEAL from the Tenth District Court, Parish of Red River. 
Logan, J. ‘ 


L. B. Watkins tor Plaintiff and Appellant. 
Jos. H. Pierson for Defendants and Appellees. 


The opinion of the Court was delivered by 

FENNER, J. Plaintiff sued P. Goldman & Bro. on a mereantile ac- 
count for $448 64, less a credit of $50. 

Upon proper averments that defendants were about to remove from 
the State permanently, without leaving in it sufficient property to 
satisfy his demand and expected judgment, plaintiff obtained a writ of 
civil arrest, which was executed by the arrest and imprisonment of 
defendants. 

Upon a rule taken traversing the facts, after hearing and trial, judg- 
ment was rendered making the same absolute, setting aside the arrest 
and discharging the defendants. : 

Thereafter defendants filed separate answers putting plaintiff’s 
demand at issue and claiming in reconvention large damages for the 
wrongful arrest, which was alleged also to have been made maliciously 
and without probable cause. 
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On trial by jury, judgment was rendered in favor of plaintiff on his 
principal demand, and, on the reconventional demand, awarding P. 
Goldman $500 as damages and N. Goldman 8750, from which the plain- 
tiff appeals. 

We have no jurisdiction over the principal demand nor over the 
judgment on the rule setting aside the arrest. 

We must treat that judgment as res judicata upon the question that 
the writ of arrest was wrongfully issued and as fixing the liability of ~ 


plaintiff for actual damages. Barrimore vs. MeFeely, 32 A. 1182; 
Block vs. Meyers, 35 A. 220. 

In this respect, such actions differ from those for malicious criminal 
prosecutions where malice and want of probable cause are essential to 


sustain the recovery of any damages whatever. 

But here, we are only concerned with the question of malice and 
probable cause as affecting the measure of damages. 

Unless plaintiff’s resort to the remedy of arrest was malicious or 
without probable cause, he is liable for actual damages only. Byrne 
vs. Gardner, 33 A. 6. 

The evidence convinces us beyond a doubt, that such is the limit of 
his liability in the present case. 

The only question is, whether the amounts awarded defendants are 
in excess of the actual damages established by the evidence. 

They were confined in jail for three or four hours. 

It would not be useful, and certainly not agreeable, to defendants to 
recapitulate the evidence showing that they suffered no damage to 
their business, credit or reputation, and tending to show that, so far as 
their feelings were concerned, they were rather.elated at the prospect 
of a suit for damages, than depressed by consignment to prison. 

The evidence of counsel on both sides agree in fixing #150 as proper 
counsel fee for procuring the discharge of the arrest. 

The fee of counsel in prosecuting the claim for damages is not a 
proper subject of recovery. Chapuis vs. Waterman, 34 A. 61. 

We are satisfied that in reducing the principal of the amount allowed 
each defendant to $200, we shall afford them ample relief. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be amended by reducing the principal sums allowed 
therein in favor of P. Goldman and N. Goldman to two hundred dollars 
each, and that as thus amended the same be now affirmed, said P. and 


N. Goldman to pay costs of this appeal. 
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No. 8946. 
Luc Doparp vs. CHARLES BAYHI.—SHAKSPEARE, SMITH & Co., 
Third Opponents. 

The purchase of an heir's interest may be assimilated to that of a hope. If the interest 
realizes less than was expected, or nothing, the purchaser is none the less bound for 
the price. : 

The purchaser of such interes* in successions composed in part of real estate, at a judicial 
salé made thereof at his instance, as a judgment creditor of such heir, is bound to pay to 
the sheriff so much of the amount of adjudication as may be required to meet judicial 
mortgages registered previous to his own, when the creditors under such mortgages 
have filed a third opposition asserting their rights. claiming a preference and asking that 
the proceeds of sale be returned and where the order of court made in pursuance were 
served on or service accepted by the sheriff before the time of sale. 

Where the purchaser does not comply and pay, the sheriff should resell on the spot. 

If the sheriff does not resell and permit the adjudicatee to retain, and loss ensues, he can be 
held responsible to the extent of the loss. 

Whatever the law be regarding the right of purchasers to retain the price of adjudication 
at judicial sales, to meet anterior privileges, special or other mortgages, it does not 
apply to a case like the present one in which the antecedent creditors step in and ask 
payment, the court orders the sheriff to retain the proceeds and the opposition and order 
reach the sheriff before the sale is actually made. 

Where the service is accepted on the day of sale, the presumption is, in the absence of plea 
and proof to the contrary, that this was done prior to the time of sale. 


PPEAL from the Twenty-fourth District Court, Parish of Plaque- 


mines. Livaudais, J. 


E. H. McCaleb for Opponents and Appellants. 

Where the debtor is insolvent and the property sold the only asset out of which previ- 
ous judicial mortgages can be paid. they must be satisfied out of the proceeds according 
to the date of their registry. Rev. C. C. 3322. Qui prior est tempore, potior est jure. 7 
A. 344; C. P. 301, 403. 

A third opposition is the proper proceeding for a judicial mortgage creditor to assert his 
privilege where his debtor is insolvent. Fulton vs. Fulton, 7 R. 73. 

A sheriff, ordered by the court to retain in his hands out of the proceeds of salé an 
amount suflicient to satisfy opponents’ claim, should obey such order. If the plaintiff, 
purchasing at the sale, fail to pay over the price, the sheriff should immediately re-offer 
the property. C. P. art. 689; 3M. 294; & M. 220; 3.1L. 475: 41.396; 19 L. 307; 2 R. 
319; 10 R. 89. The adjudication of itself perfected the purchaser's title C. P. art. 690. 
The failure of the sheriff to exact of plaintiff immediate compliance with his bid and the 
failure of plaintiff to comply, cannot prejudice the third opponent's rights to be paid out 
of the proceeds of the property sold. If there are no proceeds in the sheriff's hands, 


there should be. 
A judicial admission cannot be gainsaid or contradicted by the party making it. R. C. 


C, 2291. 
R. T. Beauregard and T. A. Flanagan, contra. 


James Wilkinson tor the Sheriff. 


The opinion of the Court was delivered by 
MANNING, J. Lue Dobard had executions issued upon several judg- 
ments, obtained against the defendant Bayhi, which were levied upon 


. 
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his property, and advertisement made of its Sale. Shakspeare, Smith 
& Co. were also judgment creditors of Bayhi with the advantage of a 
registry of their judgments prior to the plaintiff’s, and they filed their 
third opposition before the sale, asserting their superior lien, and pray- 
ing that the sheriff be ordered to retain in his hands out of the proceeds 
of sale $1625, the amount of their claim. The sheriff sold the prop- 
erty pursuant to advertisement, and the adjudication was made to 
Lue Dobard for $3333 33. The procés verbal of the sheriff states that 
“none of the proceeds were paid over to him, but the same were 
retained by Lue Dobard.” 

When the opposition came on for trial, the plaintiff answered that no 
title had been made to him, the adjudication had not been perfected, 
and no proceeds of the sale had been paid to the sheriff, and there was 
nothing therefore out of which to pay anyone. This was followed by 
a supplemental answer alleging that ‘the seizure was abandoned 
through the sheriff,’ and that no satisfaction of the judgments had 
been entered on the docket, and none made, and that the judgment of 
the Supreme Court on a rule to cancel mortgages left the plaintiff in 
the same position he has always been in, with his judgments unexe- 
cuted. 

How such pretensions can be set up by the party who provoked these 
judicial proceedings is beyond comprehension. The plaintiff provoked 
the sale and bid in the property, and did not pay his bid in cash, doubt- 
less because he was the judgment creditor, awaiting the trial of this 
opposition before paying. The attempt to foil the third opponent by 
pleading that no money was paid on the bid, when the pleader is the 
man who should have paid it, and no title had been made, when he is 
the person who alone can demand it shall be made, is to trifle with the 
process of the law. 

The plaintiff, in the partition suit in the record, set up his purchase 
as adjudicatee and purchaser at the sale above mentioned, and claimed 
that he was owner of the property thus bought, and prayed that he be 
subrogated to all the rights of his debtor, and the court so ordered. If 
there is anything to break the foree of this judicial assertion of owner- 
ship, and judicial decree maintaining it, we have not seen it. The sole 
source of the ownership is the sale provoked by the plaintiff, and the 
adjudication thereunder. That adjudication is his title. If he had 
been the first mortgage or judgment creditor for an amount sufficient 
to consume the bid, there would have been no need to pay any cash. 
With a competing creditor claiming priority of payment, and an order 
of court for service of his process, and service made, the detention of 
the bid, or so much thereof as was ordered in the hands of the sheriff 
was the proper thing to be done. That is what was done, except that 
the sheriff permitted the bidder to keep it. 
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There is no escaping the liability for the amount of the opponent's 
judgment. It primed the plaintiff’s judicial mortgages. The judg- 
ment debtor has no other property. Code Prac. arts. 301, 402; Den- 
eufbourg vs. Didion, 7 A. 344. The sheriff should have compelled 

' the plaintiff to comply with his bid, to the extent of the sum which the 
court had ordered him to retain in his hands. Upon non-compliance, 
his duty is pointed out. Code Prac. art. 689. But the fact is, that the 
whole affair was managed in the way it was to suit the plaintiff him- 
self. His attorney directed everything. The money was left in the 
plaintiff’s hands because it need never go out of them, unless this 
opponent could draw it with the magnet he is now using. The sheriff 
left it there at his risk. Walker vs. Allen, 19 La. 307. His plain course 
was to re-offer the property if the bid was not paid. Stoute vs. Voor- 
hies, 4 La. 392; Galliee vs. Garcia, 2 Rob. 319. He is bound with the 
plaintiff to the ranking mortgage creditor for his claim, duly notified 
him by the court. 

This transcript can be read only with difticulty.. The transcripts 

“ that have lately come up from the court for Plaquemines parish are writ- 
ten with an ink that is scarcely visible. In future, transcripts that are 
thus written will be returned to the clerk of the Plaquemines court with 


_ directions to rewrite them legibly, and this will be done at his expense. 
No fees will be allowed for the rewriting. — 

It is ordered and decreed that the judgment of the lower court is 
avoided and reversed, and that the third opponents have and recover | 
of the sheriff C. V. Thibaut and the plaintiff Lue Dobard in solido the 
sum of sixteen hundred and twenty-five dollars with interest as set 


forth in their judgment, and the costs of both courts. 


On APPLICATION FOR REHEARING. 

BerRMuUDEZ, C.J. The sheriff charges error in the judgment whieh 
condemns him to pay to the third opponents part of the amount of the 
adjudication to plaintiff of defendant’s interest or share in the sueces- 
sions of his father and mother. 

The complaint is predicated on the theory that, as that interest or 
share did not, in the partition suit, subsequently realize the amount of 
the bid, he cannot be held. Such defense cannot avail. That which 
the plaintiff bought was the hope that the interest or share of defend- 
ant in the succession would realize something to satisfy his judgments, 
in whole or in part. 

It is immaterial whether such interest realized anything afterwards. 
The purchase may well be assimilated to that of the fisher who sells 
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the haul of his net before he throws it, for although he should catch 
nothing, the sale still exists, because it was the hope which was sold, 
together with the right to have what might be caught. R. C,. C, 2451. 

The plaintiff thought that he had bought the interest in question, for 
he subsequently, in the partition proceedings, was recognized as the 
transferee of it in place of the defendant, who was there a co-parti- 
tioner. 

Had that interest realized more than enough to pay the opponents 
and the plaintiff, the surplus would have enured exclusively to the lat- 
ter. He took his chances and cannot complain now that his expecta- 
tions have been frustrated. 

There can be no doubt as to his liability to the third opponents, for 
he has retained their money, has it and must pay it over to them. 
With this conclusion he must have fe]t satisfied, for he has not even 
asked for a rehearing. 

The sheriff has no reason to complain, for the loss is the result of his 


own dereliction. 
Whatever the law be with regard to the rights to purchasers of real 
estate at judicial sales to retain out of the price’ of adjudication an 


amount sufticient to satisfy claims, however secured, whether by privi- 
lege, special or other mortgage, provided registered previously, it ean- 
not surely apply to cases in which the creditors of such claims intervene 
by third opposition tiled before the sale, asking that the sheriff be ordered 
to retain the proceeds of sale and where the order of court is made and 
is notified to the sheriff likewise, before the sale. 1 A. 365; 28 A. 563; 
34 A. SS. 

By reason of such opposition and order thus served, it surely becomes 
the duty of the sheriff to require from the adjudicatee payment of the 
price, at least for an amount sufficient to pay the claims of the oppo- 
nents when allowed. Where the adjudicatee fails to pay, the sheriff 
should resell on the spot. 

If he does not require payment, but allows the adjudicatee to retain, 
then he makes the latter his agent and remains just as liable as if he 
had actually received the amount. 

It is a significant feature in this controversy that the interest seized 
and sold is the only property owned by the defendant at the time. C. 
P. 301, 403. 

It is clear that, if the plaintiff and adjudicatee had paid to the sheriff 
an amount sufticient to pay what remains due to the third opponents 
on their judgment, that officer would have had that amount in hand 
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wherewith to satisfy that claim. If he has not it, he has no one te 
blame but himself. Having undertaken the risk of a disobedience of 
the order of the court, he must stand the consequences of his own im- 
prudence and temerity. 

In the present instance it appears that the opposition was filed, that 
the order to retain was made and that service of both was acknowl. 
edged on the day of sale. In the absence of plea or proof to the contra- 
ry, the Court will presume that all this was done before the sale, there- 
fore fully in time. 

Under such circumstances the sheriff is clearly liable and should be 
held accordingly. 

Rehearing refused. 





No. 8745. 


THE New ORLEANS, BATON RovGe anp Bayou Sara Packet Com- 
PANY vs. JouUN J. Brown. 

An application for further time to file a transcript made during the course of a@ previous ex- 
tension, and filed in the clerk’s office, the court not being in session, is ample protection 
to the mover. 

The order of the court subsequently granting such application retroacts to the day when 
the motion was filed, 

The managing director of a corporation organized for the business of common carriers, has 
no right in law to use for his personal benefit and advantage. the boats owned or char- 
tered by the company. Hence, in the absence of aspecial contract or agreement grant- 
ing him an immunity from charges for freight on his personal shipments. he must be 
held liable for payment on his freights at ordinary or card rates. 

Parol testimony is inadmissible to show anything against or bevond what is contained in an 
act of incorporation or tending to show verbal agreements conferring to one of the incor- 
porators valuable privileges or prerogatives at variance with the essence of the act. 

The unauthorized acts of an agent of a corporation may be ratified by the board of directors, 
and such ratification is equal toa previous authority as in the case of patural persons. 
The knowledge of the board of directors of a corporation of common carriers, that the 
managing director had assumed and performed the duties of master of one of its vessels, 
and this acquiescence by long silence, in his line of conduct operate a ratification thereof. 

The agents of a corporation, like the agents of natural persons, are entitled to reasonable 
compensation for their services. In the absence of a special contract or agreement 
fixing their salary, the same will be regulated by the custom with regard to the particu- 
lar services and their value. Hence, the managing director of a company owning steam- 
boats, who performs the duties of master of one of the boats, when his functions as such 
are laborious and responsible, is entitled to compensation of the value shown by evi- 
dence, and for the rate charged, if shown to be acquiesced in by the directors. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Monroe, J. 


E. H. Farrar for Plaintiff and Appellee. 
1. A managing director of a corporation stands in the relation of a fiduciary or trustee, 
he cannot contract with bimself. nor take any other position in his own interest which 
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is adverse to his trust. 103 U.S. 657-8; 25 Beav. 586: 1 Younge & Collyer C. C. 326; 
* 30 Barb. 553; 37 N. Y. 317: L. R. 3 App. Cases, 1218; 59 Me. 277. The principle is not 

new in Louisiana. 27 A. 641. 

Under the Civil Law his disabilities are likened unto thovre of a tutor: Tutor rem 

pupilli emere non potest; idque porrigendum est ad similia; id est ad curatores, procuratoras, 

et QUINEGOTIA ALIENA GERUNT. The rule is inflexible. 9 Vroom, 505; 77 Ills. 426; 14 

Mich. 477: 1 Younge & Collyer C. C. 326. 

3. Inthe absence of any resolution or act of the corporate body, granting a salary to the 
managing director, he is presumed to act gratuitously, and cannot claim any salary on the 
theery of an implied contract. 6 Allen, 207; 130 Mass. 391; 28 Vermont, 401: 3B. & 
Ad. 125: 28Conn. 170; 28 Penn. St. 534; Redfield on Railways, § 176. . 

If he withdraws, without objection, amounts for his salary, with the knowledge and tacit 

acquiescence of all the directors, it amounts to a ratification of his act by the corporation, 

But acquiescence necessarily implies two things : knowledge and silence or inaction. 

A ratification of an actual or constructive breach of trust would require the unanimous 

consent of all the directors, or of all the stockholders. 30 Barb, 553, 577; 11 R. I. 195; 

31 Ind, 283, 348: 2 Fed. Rep. 877; Ang. & Ames on Corp. Lith Ed. § 304. 

: The knowledge or consent of a director acting adversely to the corporation cannot bind 
the corporation 12C. E. Green, 33; 47 Lowa, 575. 

Such knowledge must be brought home to the corporation, and the personal knowledge 

of members of a partnership, as to the terms of any contract inter se, is not their oficial 

knowledge uor is it the knowledge of their co-directors of the corporation. % Md. Ch. 

381; 12 Bush, 451; 26 Conn. 376; 38 Conn. 208; 20 Mich. 419; 121 Mass. 490; 11 Vroom, 

435: 47 Lowa, 575. 

Singleton, Browne & Choate for Defendant and Appellant. 

On Motion TO DisMiss. 

The opinion of the Court was delivered by 

Bermupez, C. J. On the return day, i.e., January 15th, ult., the ap- 
pellant obtained an extension of ten days to file the transeript. On 
the 23d following, within that term, the court not being in session, he 
filed a motion for an additional ten days. On the 29th, which was the 
first judicial day thereafter, he obtained an order ‘allowing him ten 
days, from the date of the motion, filed in the clerk’s office. On the 
Ist of February, he procured another order granting him fifteen days. 
The transcript was filed on the 14th of February. 

The motion to dismiss charges that it was filed too late. 

The tirst delay was to expire on the 28th of February. Delaney vs. 
Rochereau, 34 A. 1123. As court was not sitting, the appellant had a 
right to tile the motion, which he did, on the 23d, in the eclerk’s office. 
N » 4.2 . %, 

State vs. Stillman, 31 A. 162. 

It is all that he could have been expected to do and he has done it. 
The filing of the motion, tive days before the delay had expired, was 
ample protection to him. 

The second delay allowed would have expired on the 4th, but three 
days before it was out, i. e., on the Ist of February, the appellant pro- 
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cured a last extension, which was to end on the 15th of February. 43 
said, the transcript was tiled on the L4th of February. 

We have held: That an application filed with the clerk within the 
course of extension, when the court is not in session, was seasonably 
made and justified the extension granted on the next court day, and 
that the effect of the order retroacted to the date of the application, 
33 A. 132 Chrétien vs. Poiney. 

The transcript having been filed in time, the motion to dismiss is re- 
fused. 

On THE MErt!ts. 

Pocue, J. The plaintiff corporation was organized by notarial aet 
under the general laws of the State, on June 7, 1878, with the follow 
ing incorporators: John J. Brown, B. W. Cook, C. T. Beard, T. P. 
Leathers, B. 8. Leathers and John Janney. 

Its object was to establish a business of common carriers for freight 
and passengers, by one or more steamboats to run between New Or 
leans and Bayou Sara, on the Mississippi river. 

Among other stipulations contained in the charter, it is provided 
that the corporation should be controlled and manag@d by a_ board of 
directors composed of three stockholders, with a manager, who were 
selected for a term of five years; the first board was composed of John 
J. Brown, T. P. Leathers and John Janney, and John J. Brown was 
selected as the manager, whose functions and powers were stipulated 
to be as follows: ‘To appoint such officers, clerks and agents as may 
be necessary for the transaction of the business of the company, whe 
shall be under his control and he shall fix their salaries.’ 

In furtherance of the object of the enterprise, the board of directors 
built the steamer “Edward J. Gay,” which began operations in the 
contemplated trade on October 7, 1878, under the command of Capt. 
John J. Brown, with the assistance of Capt. A. Dugas. The latter was 


s 


registered at the Custom-house as the captain of the boat, and who 
received a salary of $75 a month, paid by Capt. Brown out of his salary 
of $400 a month, which he retained, under his authority as manager of 
the company, out of the earnings of the boat. A small portion of Capt. 
Dugas’ salary, amounting to $772 50, was paid out of the funds of the 


boat. 

That arrangement, under which the “Gay,” and at times another boat 
as a substitute in her place, were run in the Bayou Sara trade, contii- 
ued until the month of October, 1881. On or about that time, diffienl- 
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ties sprang Up between Capt. Brown and his co-directors and different 
arrangements were made in the management of the boat and in the 
transaction of the company’s business. 

The trouble arose from the two other directors’ denial of Capt. 
Brown’s right to appoint himself as captain of the boat and to fix his 
salary at $400.2 month; and from the contesting his right to carry, free 
of charge, all merchandise and other supplies shipped on the boat from 
New Orleans to his three plantations situated on the banks of the river 
between Baton Rouge and Bayou Sara. 

The object of this suit is to compel him to account to the company 
for the funds which he retained in payment of his salary at $400 a 
month from October, 1872, to September, 1881, far the value of the 
freight on all up-shipments of merchandise, ete., to his plantations, and 
for the passage fare of many persons whom he carried free of charge on 
the company’s boat during the same space of time. 

His defense is in substance that the enterprise of building the steam- 
er “Edward J. Gay,” and running her in the Bayou Sara trade, was a 
continuation of the same business previously established by Janney, 
Leathers and himself, as partners, in running the steamboat ‘ Gov- 
ernor Allen,” which had been dismantled in 1878, many of her materi- 
als having been used in the construction of the “ Gay;” that the latter 
boat was virtually owned by the same parties, and that he had con- 
tinued, as manager of the new company, the identical functions and 
duties which he had previously filled as the captain of the *‘Allen,” 
with the same salary, the same privileges and the same prerogatives. 
And he further pleads the ratification of his acts by the board of 
directors. 

Both parties recognize plaintiff as a corporation, thus eliminating 
from discussion the question of the true and legal nature of the organ- 
ization. 

The district judge rejected plaintiff’s demand.for the restitution of 
the amount retained by the defendant Brown in payment of his salary 
a Manager, and conTemned him to pay the following sums: 

Por freight due for shipments to his plantations 
For wages paid by the boat to Capt. Dugas.................. 772 : 
For passage fare on laborers for his plantations. ............. 195 


RR aie alae CE heute ote as anal eae teas Leanialdls Seer $5772 384 
with legal interest from judicial demand. Defendant appeals and 
plaintiff moves for an amendment of the judgment, with a view to 
recover the amount claimed in restitution of the wages retained by the 
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defendant Brown during the three years of his management, which are 


now in litigation. 

First directing our attention to the defense, which rests on the aver. 
ment that the corporation which built and owns the steamer “ Edward 
J. Gay,” is virtually the co-partnership which fitted up and run the 
“‘Governor Allen” in the Bayou Sara trade, we tind that defendant's 
position on that point is absolutely untenable. 

A similar point was made by this defendant in the case of John Jan- 
ney vs. J. J. Brown, decided this day (36 A. 118) in so far as Capt, 
Leathers is concerned. We held in that case that the latter was not 
a party to the partnership which carried on the common carrier’s bus- 
iness on the **Governor Allen,” and that he had no proprietary interest 
therein. Hence, he cannot be affected by any contract or stipulation 
made in or controlling that partnership. 

And in addition, the act of incorporation in this case contains no ref- 
erence to the previous enterprise, and it aftirmatively purports to bea 
new and entirely different and distinct contract between new and dif- 
ferent parties. C.T. Beard, T. P. and B.S. Leathers, and W. B. Cook, 
incorporators in the new enterprise, had no connection with the previ- 
ous partnership. We therefore tind no error in the ruling of the dis- 
trict judge by which he rejected the parol testimony oftered by defend- 
ant with a view to show that the new enterprise rested on the same 
foundation as the previous partnérship, and that independently of the 
stipulations in the act, the parties had covenanted to allow the same 
powers and the same prerogatives to the defendant. 

Such elements of contract were inconsistent with the very essence of 
the act of incorporation, under which all corporate powers were vested 
in a board of directors and not in a single individual, as was the basis 
of the partnership touching the ‘‘Governor Allen.” 

The proffered testimony would clearly have shown a state of things 
contrary in their effect to what was contained in the act, and it thus 
fell under the prohibition of Article 2276 of the Civil Code. 

These views are sufficient to justify the exclusion of such testimony, 
independently of the consideration that the contract set forsh by the 
defendant is not even alleged to be the act of the corporation contraet- 
ing through its established board of directors, the only mode of binding 
the corporate body in a contract. Bright vs. The Metairie Cemetery 
Association, 33 A. 58; Angel and Ames on Corporations, p. 278, and 


authorities therein quoted. 
Under these conclusions the defense is restricted to the alleged rati- 


fication of his acts by the defendant’s co-directors. 
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Such ratification must flow from the acquiescence of the directors 





with knowledge of the facts. 

On the question of the free transportation of defendant’s up-freights 
and of his laborers, the record is absolutely barren of any evidence 
showing that Leathers had ever acquired any knowledge of the fact 
that no charges were made on Brown's up-freights. 

It is shown that Janney had such knowledge, that he had, at one time, 
remonstrated about this matter with Brown, and that under the pres- 
sure of a threat made by Brown to abandon the enterprise and to run 
an opposition boat, he had given his assent as an individual, to the 
exercise of the prerogatives claimed by Brown. But the record shows 
that Leathers was absent at the time and that he was entirely ignorant 
of the negotiations. Hence, the corporation could not be bound by the 
acts of Janney, one of the directors, dealing with Brown in his interests 
as a planter. 

For the same reasons the district judge correctly held that the 
defendant should be charged full rates on his freights. Reductions on 
ecard rates could only result from a contract or covenant to that effect. 

The agreement urged by the defendant was an entire immunity from 
charges on his up-freights, or in the alternative, a ratification of his 
claim to such an immunity. Either hypothesis excludes the preten- 
sion of an agreement for lower rates. 

We shall now consider the question of the right of defendant to 
retain the salary which he received from the boat for three years, under 
the light of plaintiff's acquiescence in the defendant’s course in the 
premises. 

Plaintiff’s counsel argues with force that, as no salary was stipulated 
in the contract, none can be claimed by the defendant and he cites 
numerous authorities in support of his propositien. 

Were we dealing with a claim urged by defendant for such a salary, 
we would cheerfully yield the correctness of that proposition, as it is 
amply supported by law and overwhelming authorities. 

But the attitude of this case is to the reverse; the defendant is not 
suing for a salary not provided for or contemplated in the act of incor- 
poration, but he is sued for the reimbursement of his salary already 
received and alleged by him to have been thus received within the 
knowledge and with the assent of the corporation, manifested through 
the acquiescence of its board of directors, represented by Janney and 
Leathers. 

The ground-work of plaintiff’s argument is that a procuration or 
mandate is gratuitous unless there has been a contrary agreement, 
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C. C. art. 2991; and that jurisprudence has settled tne rule that diree- 


tors and other officers of corporations, even managing directors and 
presidents, are presumed to act gratuitously and cannot claim a salary 
on the theory of an implied contract. Under a slight reservation, we 
must concede the correctness of the rule. But we must bear in mind, 
as shown by numerous authorities, that the rule applies to such officers 
claiming or suing for a salary. And hence, the rule must yield some of 
its force when applied to cases where the officer or agent has already 
and continuously received for several vears a regular salary, alleged to 
have been legalized or ratitied by the continuous acquiescence of the 
corporation or of his principal. 

But it must not be presumed that the rule is absolute in all cases; 
some exceptions must be recognized, especially when the duties to be 
performed are onerous and toilsome. The services of the managing 
director of a corporation, including the management or command of a 
steamboat, must be conceded to be of that class. The rule invoked by 
plaintiff has, therefore, been moditied in certain cases and very re- 
spectable authority has laid down the doctrine as follows: ‘* The agents 
of a corporation, like the agents of a natural person, are entitled, in 
legal presumption, to be paid for their services by the principal, the 
corporation, what they are reasonably worth. The ofticers of a corpo- 
ration, who are to receive any compensation, are usually provided for 
by regular salaries. If there be no salary and no particular contract, 
much must depend, as in other cases, upon the custom with regard to 
compensation for the particular services and the expectation of the 
parties growing out of it.” Angel and Ames on Corporations, 11th Ed. 
§ 317. 

Hence, it has been held that a bank clerk, for whose salary no pro- 
vision had been made by corporate action, was allowed to recover 
a salary on a quantum meruit. Waller vs. Kentucky Bank, 3 J. J. 
Marsh, 206. 

And, on the other hand, a bank president, under similar cireumstan- 
ces, was denied the right to recover compensation. 6 Allen, 207; 
Sawyer vs. Bank, 130 Mass. 391; Pur vs. Bank. 

In a case where the president of a railroad company claimed com- 
pensation for services rendered in his said capacity, in superintending 
the construction of a depot, this Court held, in keeping with that rule, 
that.he could not recover. Levisee vs. Shreveport R. R. 27 A. 641. 

The duties rendered by a bank president, or a railroad president 
acting as superintendent of a construction, are not necessarily laborious, 
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like those of a clerk, hence the distinction has been recognized and 
made by the courts. 

Now, in the case before us, it is shown that the duties performed by 
the defendant were laborious, toilsome and very responsible, and that 
such functions are customarily paid for and liberally compensated. 

From the testimony of several steamboat captains and of others ex- 
amined as experts, it appears that under the circumstances surrounding 
this particular business, and in consideration of the defendant’s pecu- 
liar fitness and of his exceptional energy and zeal, his services as man- 
ager of the compary and of the boat were worth the amount retained, 


four hundred dollars a month. 
It is objected that under the charter, Brown had no authority to ap- 


point himself as master of the company’s boats, and no right or power 
to fix his salary. But again we are forced to consylt the acts of the 
directors in connection with this double exercise of power. The evi- 
dence is overwhelming on the point of the directors’ (Janney and 
Leathers) knowledge and acquiescence in the premises. 

Janney once raised an objection, but as in the case of Brown’s up- 
freights, he immediately receded from his objections and at once gave 
his written consent to Brown’s pretensions. 

The salary as paid was charged up every week in the books, which 
were accessible to the directors and which were frequently examined 
by them and by others for them. This charge continuously occurred for 
three long years and no objections were made thereto. A difference 
exists between the showing of the books on the question of the defend- 
ant’s salary, and his up-freights. As no charges were made on the lat- 
ter, these items did not figure on the financial books of the concern. 

These shipments went no further than the memorandum books, for the 
guidance of the receiving and discharging clerks, and were not brought 
to the knowledge of the other directors. 

In his testimony Capt. Leathers states that he expected that Capt. 
Brown would be compensated for his services and the record teems 
with evidence that they were very valuable to the company. 

To the argument that the rate of his salary was exorbitant, the an- 
swer of the record is that the salary covered the services of two em- 
Ployees— one a sailing master, known to be a man of experience and 
ability in his line, the other an active business man, a shrewd mana- 
ger, who was very favorably known and very influential in the trade, 
and who was unrelenting in his efforts to secure business for the boats 


and to enhance the interests of the company. 
10 
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The objection that he was very frequently absent from the boat, ig 


met by the showing that whether on shore or traveling on other boats, 
he never lost sight of the interests intrusted in his hands; that he con- 
stantly labored for the promotion of the boat’s business and that the 
vessel was always skilfully manned by his substitute, Capt. Dugas. 

We tind abundant evidence showing the unmistakable acquiescence 
of his co-directors in the manner in which he performed his duties as 
their manager, and in the amount of salary which he received in com- 
pensation thereof. Hence, the prayer for amendment of the judgment 
must be declined. The conclusions of our learned brother of the dis- 
trict bench are correct on every branch of the case. 

The judgment appealed from is therefore aftirmed, with costs. 


No. 9001. 
Jack Harpy vs. JAMEs H. LEMoNs.—S. W. STREET, INTERVENOR. 


The joint owner of movable property can make a valid lease of the same, when authorized 
thereto by his co-owners. 
In case that one of the co-owners does not participate in authorizing the lease. his subse- 
quent ratification of the same gives full validity to the contract. 
A lessee of movable property cannot be legally divested of his possession of the thing leased, 
by means of a sale of the same by the lessor to a third party. 
PPEAL from the Civil District Court for the Parish of Orleans. 


Rightor, J. 


L. O'Donnell for Plaintiff and Appellee. 


Geo. L. Bright and Bayne & Denégre for the Intervenor, Appellant. 


The opinion of the Court was delivered by 

Pocuk, J. The salient facts of this suit are stated in the opinion of 
the case No. 8903, between the same parties, just decided. 

After the sequestration of the mare Lucy Johnson, Street intervened 
in the partition suit for the purpose of enforcing his contract of Decem- 
ber 12, 1882, and of asserting his rights of possession of the mare 
thereunder. 

His demand was resisted by plaintiff on the ground that Lemons had 
no right or authority to bind Triskett and Mullen, his co-owners of the 
mare, in a contract of lease; that there could be no lease without 4 
fixed price; that the pretended lease was the result of a conspiracy 
between Lemons and Street, with the intention of defrauding the law- 
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ful owners of their possession and use of their property ; and that the 





mare was not in Street’s possession when sequestered. Plaintiff’s 
defense was sustained in the lower court, whence the intervenor prose- 
eutes this appeal. 

The evidence is contlicting; but, after a careful analysis of the record 
we find satisfactory proof of the following facts: 

1. That Lemons was the owner of one undivided third of the animal, 
which was then in his possession, and that he was without funds or 
means necessary to a proper care and training of the animal. 

2, That he had full authority and power, from Triskett, to control 
and dispose of the mare as he thought proper. 

3. That after making the alleged contract with Street, he notified 
both of the joint-owners of his action, by letters properly. mailed to 
each at his residence. 

4. That by letter from Mullen to Lemons, the former unequivocally 
ratified the contract aforesaid, and highly approved of the same. 

5. That the mare was in the custody and possession of Street, when 
she was seized by the sheriff. 

The fact that at the very moment of the seizure, Lemons was leading 
her around the race track, did not affect Street’s possession under his 
contract. She was kept, fed and handled at his stable near the race 
course, 

The feature of the contract which provided, as a consideration, the 
division of the mare’s net earnings, instead ot a tixed price, did not? 
invalidate the contract as a lease. The price of the contract of lease 
“may consist in a portion of the fruits yielded by the thing leased.’ 
Civil Code, art. 2671. 

The contract relied upon by the intervenor, therefore, embodies all 
the elements of a lawful contract of lease, fully binding on Lemons and 
his co-owners, who could not, in law, defeat intervenor’s rights under 
his lease by a sale of the thing leased. 

Hence, we conclude that he was illegally and wrongfully deprived 
of his possession of the mare, and that the lower court erred in dis- 
missing his intervention. 

The judgment appealed from is, therefore, annulled, avoided and 
reversed. And, it is now ordered and decreed that the mare, Lucy 
Johnson, was wrongfully sequestered from intervenor’s possession ; 
that intervenor was entitled to the possession, control and use of said 
mare from the 12th of December, 1882, to the 12th of October, 1883, 
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and that his right to recover damages for said wrongful sequestration 
be reserved against all parties responsible therefor. 

All costs incurred in the sequestration and costs of this appeal to be 
paid by plaintiff and appellee. 

Rehearing refused. 








No. 9041. 
THE State OF LOUISIANA vs. PHILIP WATSON. 


When in a prosecation for murder the evidence shows that the accused was the aggressor 
and pursued the deceased with a drawn knife, with which he afterwards gave the mor- 
tal stroke, testimony of the dangerous character of the deceased was properly rejected. 

It is unnecessary to review the ruling of the trial judge, admitting as a dying declaration 
a statement of the deceased to the effect that the accused had inflicted the mortal 
wound, in view of the fact that the accused set up the plea of self-defense, which ad- 
mitted the killing. The accused could not, therefore, be prejudiced by the admission of 
the declaration, as it only went to prove an admitted fact. 

Where, at the opening of the trial, an orderis made for the removal of the witnesses from the 
court room, and a deputy sheriff, a witness for the State, in ignorance of the order, came 
into the room during the trial, such fact would not of itself operate absolutely to the 
exclusion of his testimony. The judge could, in his discretion, admit it. 

PPEAL from the Nineteenth District Court, Parish of Terrebonne. 

£ Goode, J. 


J.C. Egan, Attorney General, for the State, Appellee. 


L. F. Suthon tor Defendant and Appellant. 


The opinion of the Court was delivered by 

Topp, J. The defendant appeals from a sentence of ten years’ im- 
prisonment at hard labor for manslaughter. 

He supports his appeal by these bills of exceptions: 

1. The first bill was taken to the refusal of the trial judge to admit 
proof of the violent or dangerous character of the deceased, offered in 
support of the plea of self-defense. 

The judge excluded the testimony for the reason, substantially, that 
the evidence shows that the accused was the aggressor, and pursued 
the deceased some distance with a drawn knife before resistance was 
made by the deceased and before the accused killed the deceased by 
stabbing him with the knife. 

This all appears in the bill. The ruling under such a state of facts 


was correct. To admit the proof offered there must have been threats 
made and communicated, followed by some act on the part of the de- 
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* ceased to induce the belief or apprehension that the threats were about 
being carried into execution. Wharttn Crim. Law, § 641, and author- 
ities there cited; State vs. Ricks, 32 A. 1099; State vs. Jackson, 33 A. 
1087. 

2. The second bill is taken to the admission of a declaration of the 
deceased, aftr receiving the wound, that such wound was inflicted by 
the accused. It was offered and received as a dying declaration. 

Considering the character of the defense, as shown by the first bill 
above recited, that the killing was justifiable because done in self- 
defense, and that it is an elementary principle that such plea admits 
the killing, we cannot discover of what possible significance the admis- 
sion of the declaration in question could have been. It at most could 
only have amounted to cumulative evidence of a fact that was already 
admitted by the accused; that is, of the killing of the deceased by him. 
Had this declaration referred to any of the attending circun.stances of 
the homicide, tending to establish the guilt of the accused, then the 
question of its admissibility would properly have arisen. But it did 
not so refer, but related only to the fact whether the accused inflicted 
the fatal wound. The admission of the declaration could not therefore 
have possibly prejudiced the accused, and it becomes unnecessary to 
decide whether it was properly received or not. : 

3. The third bill is to the admission of the testimony of a witness for 
the State, against.the objection that an order for the removal of the 
witnesses from the court-room had been made at the opening of the 
trial and that this witness had reniained therein, or returned to the 
room in disobedience of the order. 

It appears that this witness was a deputy sheriff and was absent from 
the court-room when the order was given and knew nothing of it. 

We think, under these circumstances, that the testimony of this wit- 
ness was not absolutely inadmissible, but was subject to the discretion 
of the judge; and we cannot say that its discretion was improperly or 
unwisely exercised in this instance. Bishop on Crim. Pro. vol. 1, sees. 
1086, 1087, 1088. 

The judgment is therefore affirmed. 








No. 8367. 
FRANK E. FoucHer vs. DuncAN F. KENNER. 
A sheriff or United States marshal cannot be made responsible, in damages, for executing a 
judgment, recognizing a privilege upon property provisionally seized in the suit, by the 


seizure and sale of said property. 
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Where, in such a case, upon the demand of a third person claiming ownership of said prop- 
erty, an indemnity bond has been furni€hed, conditioned for the payment of such damages 
as might be recovered against the marshal in consequence of such seizure, the surety on 
such bond cannot be held for any damage other than those for which the marshal might 
have been liable, and, inasmuch as the marshal could be responsible for none, the action 
must fail. 


PPEAL from the Civil District Court for the Parish of Orleans. 


Monroe, J. 


Chas. S. Rice tor Plaintiff and Appellant. 

The laws of the State giving to sheriffs the right of demanding from a party scizing personal 
property, claimed by a third person, a bond of indemnity, is, by Act of Congress, made 
applicable to the marshal of the United States, in similar case of seizure under process, 
mesne or final, issuing out of the Federal courts sitting in the State. Rev. Stat. of La, 
secs, 3579, 3581, 3584; Rev. Stat. U.S. secs. 914, 915, 816; Acts of Congress of 1824, U.S. Stat. 
at Large. vol. 4, pp. 62 and 63; Moncure vs. Zuntz, 11 Wal. 416, 421; Barras vs. Bidwell, 
3 Woods 5, 8, 9. 

The right to demand such indemnity bond extends to ALL cases where the property so claimed 
was seized, whether under mesne or final process. Rev. Stat. of La. 3579. 

Even under the theory of defendant. the marshal was not protected in seizing other property 
than that specifically mentioned in the writ: and. therefore, if he failed, through his own 
fault or the directions of a party, to keep himself strictly within the mandatory clause or 
the process, he was liable to the person damaged by his acts, and had the legal right to 
release the property seized at the demand of a third person claiming superior title, or 
to demand bond of indemnity from the party seizing. Buck vs. Colbath, 3 Wal. 343 et 
seq.; Elmore vs. Hufty, 13 A. 227. 

A third person is not estopped from suing on an indemnity bond, so given, because, after 
the same was given and assigned to him, he attended the sale and bid on his own prop- 
erty, and afterwards bought it at private sale from the person who purchased it at the 
marshal’s sale. 

The lier of the landlord for rent does not extend to movables removed more than fifteen days 
from the leased premises. or which, though removed within a shorter time, have ceased 
to be the property of the lessee. C. C. art. 2709; Sillman vs Short, 20 A. 513; Hughes 
vs. Caruthers, 20 A. 530; Bailey vs. Quirk, 20 A.432; Merrick, Race & Foster vs. LaNache, 
27 A. 87. 

The facts proved in this case establish ownership in plaintiff in, at least, 3390 cross-ties 
worth $1,258 06, which were not subject to the hen of the landlerd but seized and sold 
at the landlord's instance. ; 


J. D. Rouse tor Defendant and Appellee. 

i. The United States marshal is without authority to exact a bond of indemnity for the 
execution of process issuing from a Federal court. The State statutes authorizing 4 
sheriff to exact such bonds has not been adopted by any statute of the United States. 

2. A sheriff cannot be made responsible for the execution of a judgment by seizure and sale 
of any object upon which the judgment confers a privilege 13 A, 227: 14 A. 142. 

3. The officer being without right to require a bond in the premises, it is a non-judicial bond, 
and no action lies upon it 27 A. 557: 23 A. 222: 7A. 570; Ib. 539; 28 A. 244; 16 La. 
174; 22 A. 535. 


4. Where no breach of the condition of a bond is alleged or shown there can be no recovery 
upon it. 12 How. Rep. 168; 14 Chicago Legal News, 297. 
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5. One who purchases property is estopped from disputing the title of his vendor. 5. Rob. 
352; Ib. 518: 3 Rob. 331: 26 A. 188; 15 A. 531: Th. 684. 


6. Where articles are sold by weight, tale or measure, the sale is incomplete as against third 
person, until they are weighed, counted or measured, because until then there is no 
delivery. C. C. 2458; 12 Rob. 51; 21 A. 414: 1 Domat, p. 213, sec. 7: 15 A. 438; 10 A 
249; 17 A. 146. 


The opinion of the Court was delivered by 

FENNER, J. The defendant is sued as surety upon a bond of indem- 
nity given by him in a certain suit of Davis vs. Hodges, in the United 
States Cireuit Court. 

In that suit, the plaintiff, as lessor, sued the defendant, as lessee of 
certain real estate, and caused a writ of provisional seizure to issue, 
under which, the marshal seized sundry movables, including a large 
number of cross-ties which are the subject of the instant controversy. 

Judgment was rendered for the rent claimed with privilege upon the 
property provisionally seized, 

Execution was issued, under which the property, on which the privi- 
lege had been recognized, was seized and advertised for sale. 

Thereupon, the present plaintiff notified the marshal that he was the 
owner of certain of the cross-ties seized and warned him against pro- 
ceeding with the sale thereof, under penalty of damages. On this 
claim, acting in supposed pursuance of section 3579, Revised Statutes, 
the marshal called upon the suing creditor for a bond of indemnity, 
which was accordingly furnished and on which this suit is brought. 

Numerous objections are interposed to the validity of this bond, only 
one of which it is necessary to notice. ; 

It is urged that the bond is non-judicial, because, the property hav- 
ing been seized in execution of a judgment recognizing a privilege 
thereon, t!'e marshal had no discretion but was required by law to seize 
and sell it regardless of mere non-judicial claims by third parties, and 
could have incurred no responsibility therefor. 

The position would have been impregnable as a ground for refusal, 
on the part of the seizing creditor, to furnish the bond of indemnity. 
Such refusal would not have justified the marshal in releasing the 
property seized, without being responsible to the creditors in damages 
for so doing, as provided by section 3581, Revised Statutes. 

But, it is forcibly urged that, the creditor, having voluntarily fur- 
nished the bond, is estopped from now urging this objection to its 
validity, because his action misled the claimant and induced him to 
rely on the bond and to abstain from invoking other remedies. 
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The estoppel claimed seems well founded; but, however that may 
be, it cannot serve to enlarge the terms and conditions of the bond 
itself, or to extend the liability of the surety beyond their strict limits. 

What are those terms and conditions ? 


They are clearly expressed in the law itself, which provides that the 


bond shall be “ conditioned for the payment of such damages as the . 


said sheriff (marshal) may sustain in case sa’d seizure may have been 
illegally and improperly made.” R. S. 3579. ~ 

The bond itself recites: ‘the conditions are that the obligors shall 
save, harmless, the said United States marshal and shall defend every 
suit or suits that may be instituted against him, and shall well and 
truly pay all damages or judgments, with interest and costs, that he 
may be made liable for, in consequence of his having seized and de- 
tained the aforesaid property.” 

Obviously, both under the law and the terms of the bond, the obligors 
are only liable for such damages as might have been recovered against 
the marshal on account of the seizure and sale of the property. 

It is thoroughly settled in the law of this State that a sheriff cannot 
be made responsible for damages for executing a judgment, decreeing 
a privilege on certain property, by the seizure and sale of said property. 
In a case thoroughly similar to this, the Court said: ‘‘ Defendants 
acted under a writ issued in conformity to a judgment decreeing a pri- 
vilege on the vessel. They had no discretion and were obliged to 
follow the order of court. The mere notification by plaintiff, to them, 
of his property in the vessel, could not be regarded, when they had a 
writ informing them of the privilege and commanding them to execute 
the same. If there were any legal grounds of opposition, the plaintiff 
ought to have resisted the execution of the judgment by some one of 
the ways provided by law.” Elmore vs. Hufty, 13 A. 227; Hunter vs. 
Bell, 14 A. 142; see also, Ran. vs. Katz, 26 A. 463. 

The fi. fa. in the case before us, recited the judgment and the privilege 
recognized thereby, upon this property, then already in the marshal’s 
custody under the writ of provisional seizure. He was bound to seize 
and sell it, unless restrained by judicial authority, and could have 
incurred no responsibility, in damages, therefor. 

It follows, necessarily, that plaintiff’s action on this bond must fail. 


Judgment affirmed. 


Rehearing refused. 
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No. 8954. 
THE STATE OF LOUISIANA Vs. JOHN KANE AND GusTAVE HUNTER. 

The trial judge has large discretion in granting continuances. which will not be interfered 
with unless for good cause. , 

A refusal to permit a prisoner's counsel to ask a State witness on cross-examination, if he 
was not anxious to have the prisoner convicted, is good ground for reversal of the judg- 
ment, but when the question was answered without hindrance. and the court afterwards 
interfered solely to prevent the intimidation of the witness, it is not error. 

Great latitude is permitted in the cross-examination of witnesses on a criminal trial, and the 
feelings, motives and prejudices of a witness may be probed by either side. 

Want of service of a copy of the indictment must be pleaded in limine, and cannot be 
moved in arrest of judgment. <A fortiori must nov-service of a list of witnesses, upon 
whose testimony the bill was found, be pleaded before going to trial, even if the prisoner 
was entitled to have such list delivered to him. 

A prisoner has not the right, under our statute, te have delivered to him a list of the wit- 
nesses who appeared before the grand jury, and therefore it is not essential with us that 
the names of such witnesses shall be indorsed upon the bill. 

PPEAL from the Criminal Distriet Court for the Parish of Orleans. 
Roman, J. 


J. C. Egan, Attorney General, tor the State, Appellee. 


F. C. Zacharie and L. Marrero for Defendants and Appellants. 


The opinion of the Court was delivered by 

MANNING, J. The defendants were indicted for the murder of one 
John Leahy. Hunter was acquitted, Kane was convicted without 
capital punishment, and was sentenced to hard labor for life. He ap- 
peals, and relies for reversal on these points : 

1. He was indicted on March 12, 1883, and arraigned on same day. 
His trial was fixed for April 25, and due hotice given to him. On that 
day, at his instance a continuance was granted. The case was again 
set for trial on May 3, and on that day a second continuance was 
granted on his motion, and the case fixed for May 14, when a third con- 
tinuance was prayed by him on the ground of newly discovered evi- 


dence. The judge refused it because he believed the only object of 


the defendant was delay, and that proper diligence had not been used. 
The aftidavit of the prisoner fails to allege that the facts, which he 
expects to prove by the newly discovered witnesses, are within their 


exclusive knowledge, and from his own showing there were many 
persons present. The trial judge is entrusted with large discretion in 
the matter of granting continuances, and we disturb the exercise of it 
only for good cause, which is not shown here. State vs. Nelson, 28 A. 
46; State vs. Hornsby, 33 A. 1110. 














n-trenitite: 








«154 SUPREME COURT OF LOUISIANA. 


State vs. Kane and Hunter. 


2. The second bill was to a remark of the judge which is alleged 
to be an expression of opinion on the credibility of a witness. 

The witness was asked by the defendant’s counsel on cross-examina- 
tion, “are you anxious to have this man convicted?” who answered 
promptly and decidedly, “no.” Then the judge remarked that the 
question under the circumstances was not a proper one, and that 
“nothing in the manner, still less in the answers of the witness, justi- 
fied the counsel in thus rudely addressing him—that had the witness 
showed unwillingness or anything akin to prejudice, the court would 
allow counsel to ascertain that fact, but it never said or intimated 
even remotely anything of the credibility of the witness.” 

The judge was in error in stating the question was not proper. 
A refusal to permit that question to be answered would have been 
good ground for reversal. State vs. Adams, 14 A. 620. But there was 
not a refusal—the witness had already answered the question—on the 
contrary, the judge said he would allow counsel to ascertain whether 
there was unwillingness to testify or prejudice on the part of the wit- 
ness. His interference seems to have been to prevent rudeness to the 
witness—to prevent his intimidation—and it is certainly within his 
province to do that. Great latitude is permitted in cross-examination 
on a criminal trial, and it is perfectly proper and may often be neces- 
sary to probe the feelings, prejudices and motives of a witness. Ques- 
tions directed to that end are permissible, but when once answered 
without evasion or quibbling, there seems no reason fer a repetition of 
them. They may be repeated however, and in various forms, when- 
ever the witness shuffles, or is obdurate, or from any other cause it 
becomes necessary to test histfairness and impartiality. The witness 
in this case had answered the question with directness and prompti- 
tude. 

3. Arrest of judgment was moved for that the names of the wit- 
nesses, upon whose testimony the indictment was found, are not in- 
dorsed upon it. 

It might be sufficient to say that the objection, if valid, comes too 
late, and cannot avail the prisoner in a motion for arrest. It has been 
held repeatedly that want of service of a copy of the indictment must 
be pleaded before going to trial. State vs Jackson, 12 A. 679; State 
vs. Fuller, 14 A. 667 and authorities cited in both of these decisions: 
State vs. Clark, 23 A. 194. If the prisoner cannot plead non-service of 


the criminal charge against him in a motion to arrest, a fortiori he can- 
not plead non-service of the names of the witnesses by whom that 
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charge is to be supported, in that way. But as the defendant’s counsel 
urges with earnestness that the defect or omission is of essence and 
not merely of form, and the point has never been adjudicated in this 
State, it may be well to notice it further. 

At common law no such right existed, but it was conferred .by the 
Statute of Anne, and since then, this and kindred matters have been 
regulated by statute. The right to have a list of the witnesses duly 
served appears in all the statutes, along with the right to have served, 
acopy of the indictment and of the venire. Under the statutes of 
many of our States the prisoner is entitled to have both a copy of the 
indictment, and a list of the witnesses examined before the grand jury, 
before going to trial. 1 Bishop, Crim. Proe. seg. 959, and hence origin- 
ated the practice of endorsing the uames of the witnesses upon the 
bill. In the States that have no statute of their own upon the matter, 
their practice is regulated by the Statute of Anne, as ours would be by 
virtue of the Act of 1805, directing that criminal proceedings shall be 
governed by the practice in common law courts unless otherwise pro- 
vided. But we have otherwise provided by our own statute, which 
requires that an accused person “shall have a copy of the indictment 
and the list of thea jury who are to pass on his trial delivered to him,” 
Rev. Stats. sec. 992, and omits er industria to accord to him a like de- 
livery of a list of the witnesses upon whose evidence the bill was 
found, or of those who are to testify against him on the trial. That is, 
therefore, the rule for our practice, and it has been observed in this 

‘ase. 
Judgment affirmed. 
Rehearing refused. 


DISSENTING OPINION. 


Pocu®, J. 1 dissent from the opinion of the majority on the appli- 
cation for rehearing. I believe that defendant’s second bill of excep- 


tions should have been sustained. 








No. 9030. 


SUCCESSION OF HENRY EsCARRAGUELL. 


'he mortgages in existence against heirs at the time of the opening of a succession in their 
favor, are no impediment to the sale, free from the same, of real property judicially 
ordered to be sold to pay the debts of such succession, under regular administration. 
The creditors are referred to the proceeds. 
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Evidence of the existence of such mortgages in favor of minors is properly excluded on a 
note against a purchaser to compel compliance with the adjudication made to him of 


such property . 
Where the title tendered is free from any incumbrance and otherwise such as the adjudi 
catee is bound to accept, the judgment ordering compliance will not be disturbed. 
PPEAL from the Civil District Court for the Parish of Orleans. 
Monroe, J. 


F. D. Chrétien for Plaintiff and Appellee. 
Sambola d& Ducros for Defendant and Appellant. 


The opinion of the Court was delivered by 

BEeRMUDEZ, C. J. This is an appeal from a judgment condemning a 
purchaser to comply with the adjudication of the only piece of real 
estate belonging to this succession, and therein ordered to be suld to 
pay debts. 

The defense to the title tendered is, that the share inherited from the 
deceased by the father and proposed to be sold, is incumbered with a 
general mortgage in favor of his minor children against him as their 
qualified tutor. 

The facts are not disputed. Henry Escarraguell died intestate, 
indebted, but solvent, leaving as his sole heirs his father and three 
brothers, one of whom is of age and the other two minors, having their 
father as their confirmed tutor by nature. 

The father was appointed administrator of his succession. On a 
proper showing to the court that the succession was indebted for at 
least $2500, mostly to the vendor of the real estate, he obtained an 
order of sale of that property, which on being offered, was adjudicated 
to one Pico for $3400, payable in cash. 

In order to give a clear title to the purchaser, a rule was taken and 
made absolute for the cancellation of the inscription in favor of the 
holders of the vendor’s notes, relegating them to the proceeds of sale. 

The purchaser declining to accept the title, a rule was taken against 
him to show cause why he should not be made to comply. 

On trial of this rule, the purchaser offered to introduce in evidence a 
certificate of mortgage against the father, showing an inscription in 
favor of his two minor children, dating anterior to the death of Henry 
Escarraguell, the recited mortgage resulting from his contirmation as 
their natural tutor, to secure eventually the sum of $1356. 

On objection to the admission of this certificate, on the ground of 
irrelevancy, the court refused to permit its introduction. To this ruling 
a bill was reserved, the certificate being annexed as part. 
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The objection was well founded, and the district judge ruled correct- 
ly in excluding the evidence offered. 

The object which the purchaser had in,view was to show that the undi- 
vided fourth in the real estate inherited by the father, became from the 
moment of the death of his son, affected with a general mortgage in 
favor of his minor children, and that although the incumbrance could 
not prevent a sale of that share, his portion could only pass cum onere. 

In support of that position, it is claimed that a general mortgage in 
favor of minors on the real estate belonging to their natural tutor can- 
not be removed otherwise than by a special conventional mortgage, 
and that, until thus removed, it continues to attach and follows the 
property in the hands of the purchaser. 

Whatever the law be in such cases, it is clear that, where a person 
dies indebted and his estate is placed under a regular administration 
for a liquidation, the property which he has left vests in his succession. 
It must be sold to meet his liabilities, and it is not until after the same 
have been satistied and after the heirs have accepted and been put in 
possession, that they can claim to be the absolute owners of the residue 
and that mortgages recorded against them at the opening of the suc- 
cession can become operative. Until then, the effect of those mortgages 
is suspended. 

An acceptance under benefit of inventory, such as the law makes in 
favor of minors, or such as heirs of age may make for themselves, is not 
the unconditional acceptance which vests title in the heirs to property 
inherited by them and which becomes absolutely theirs after a thor- 
ough and tinal administration and liquidation of the succession of their 
author. 


Although the heir who accepts with benetit of inventory be really the 


lawful heir and true successor of the deceased, the effect however of 


the benefit of an inventory is to make him appear in the eyes of the 
creditors and legatees of the succession, rather as administrator of the 
estate than as the true heir and proprietor of it. Domat, Lib. I, t. n. 1, 
$§ 1,2, 14; 8 L. 411; 4M. 57; 12 M. 364; 9 L. 142; 7 L. 312; 7 R. 24; 
10 R. 457; 12 R. 41, 323; 17 A. 41; 21 A. 566; 28 A. 859; 27 A. 352. 

It is upon this principle that it has been held time and again that 
property belonging to a succession, under administration, in which 
there are minor heirs or other beneficiary heirs, can be sold to pay the 
debts and charges without consulting such heirs and regardless of the 
law which requires that the property of minors shall not be sold for less 


than the appraisement thereof in the inventory. 
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If such was not the case it would be impossible to sell the real estate 
of an indebted succession, under administration, where there would 
exist general or special mortgages inscribed against the heirs. 

The mortgage registry in favor of the minors can no more embarrass 
the sale and free transfer of the property than it could have done had 
the holder of the unpaid vendor’s notes proceeded to seizure and sale, 
or had the property realized exactly the amount needed to pay those 
notes and the other debts of the succession. For the purpose of such 
sale and transfer, the administrator represents the creditors and exer- 
cises for their benefit all the rights which they could have asserted and 
enforced. 

The mortgages attaching to the property are, er necessitate, referred 
to the proceeds of sale, which are paid to the administrator, who is, as 
such, responsible for a proper application of the same. 

There is in the record an answer to the appeal, praying for damages, 
as for a frivolous appeal. We notice it merely to refuse it. The mat- 

ter brought up for review was important and deserved consideration. 

Judgment aftirmed, with costs. 





No. 9040. 
THE STATE OF LOUISIANA Vs. SYLVESTER MILLER. 


!nis Court, under its limited jurisdiction in criminal matters, can only review the ruling of 
the district judge refusing to granta new trial—the motion therefor involving mixed 
questions of law and fact—when a bill of exceptions is takento such ruling, and the 
evidence introduced on the trial of the motion is embodied in the bill or annexed and 
made part of it. Nor can the omission be supplied or cured by filing in this court an 
assignment of errors founded on the same grounds and referring to the same evidence. 
If the new trial is applied for on the ground of newly discovered evidence in the absence 
of any affidavit from the witness designated in the motion, as to the facts expected to 
be proved and annexed thereto, the motion will not be considered. Nor when it is ap- 
parent that there wasa want of diligence in procuring the testimony. 

A motion in arrest of judgment must be based on substantial defects in the indictment or 
irregulatities in the proceedings, patent on the face of the record—evidence alivnde to 
support it not admissible. 


ee PPEAL from the Sixth Judicial District Court, Parish of Morehouse 
Brigham, J. 


J. C. Egan, Attorney General, for the State and Appellee. 
Newton & Hall and F. Vaughan tor Defendant and Appellant. 





The opinion of the Court was delivered by 

Topp, J. The defendant was convicted of shooting with intent to 
commit murder, and was sentenced to four years imprisonment at hard 
labor, and from this sentence appeals. 
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1. We find in the record a motion for a new trial. Besides the 
averment that the verdict of the jury was contrary to the law and evi- 
dence, the motion sets out the incompetency of the jury by reason of 
the term of this court at which the accused was tried being a final term 
and not a jury term; certain irregularities are charged in the orders of 
the judge calling the term and want of proper notice, ete. | 

This motion was overruled. There was a bill of exceptions taken to 
this ruling. 

Under the earlier decisions touching the constitutional limitations 
contining the jurisdiction of the court to questions of law only, it was 
held that this Court was without power to review matters of fact ap- 
pearing or introduced upon a motion for a new’ trial. 

The present Court has departed from that rule to the extent, that 
where the motion presents mixed questions of law and facet, and a bill 
ot exceptions has been retained to the overruling of the motion, and 
the evidence offered on the trial of the motion is embodied in the bill 
or annexed thereto, we would consider and determine it, but that 
in the absence of such conditions, we would not and could not do so 
under our limited powers. State vs. Redd, 32 A. 319; State vs. Nelson, 
Ib. 842; State vs. Ross, Ib. 854; State vs. Hudson, Ib. 1052. To this 
rule thus announced, we shall inflexibly adhere. This disposes of the 
motion for a new trial. 

2. There is also a motion in arrest of judgment, based upon the 
identical grounds contained in the motion for a new trial. Inasmuch 
as the principle is elementary, that such a motion must be founded on 
some substantial defect in the indictment or in the proceedings of the 
prosecution under it, patent on the face of the record; it is evident 
that this motion in arrest is also excluded from our consideration. 
Whart. on Crim. Law, see. 4043; 15 A. 185; 30 A. 91; 32 A. 526. 

Nor can counsel alter or evade the rule by filing in this Court an as- 
signment of errors, dependent entirely for its support on evidence— 
real and documentary—oftered on the motion for a new trial, and as 
stated, not embodied in, attached to or accompanied by a bill of ex- 
ceptions. 

Unless the proceeding of the lower and the issues raised thereby 
are properly presented to this Court, we are powerless to grant relief, 
or to consider even the arguments and reasons urged therefor. 

3. There was a second or supplemental motion for a new trial, based 
upon alleged newly discovered evidence. 

In the absence of an aftidavit of the witness designated in the motion 
and annexed thereto, confirming or supporting the allegations thereof, 
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and considering too the pendency of the prosecution for months before 
the trial, and the fact stated by the district attorney in his brief, and 
not denied, that the witness lived in the same town with the accused, 
and had been summoned by the State, and that her name appeared on 
the back of the indictment as such witness; we must conclude that 
the discretion of the trial judge was soundly exercised in refusing the 
motion. 
Judgment aftirmed. 








No. 9080. 
THE PRESIDENT AND BOARD OF CHURCH WARDENS OF THE ROMAN 
CaTHOLIC CHURCH OF ASCENSION ET AL. Vs. THE RIGHT 
Rev. N. J. Percn&é, Bisnor, ET AL. 
Appeal lies from order of judge a quo rescinding his fermer voluntary recusation against 


the protest of a party. and after the recusation has been acted upon. Such order of 
rescission is illegal. 


PPEAL from the Twenty-second District Court, Parish of Ascen- 
sion. Harhart, J. ad hoe. 


R. N. Sims and E. N. Pugh for Plaintifts and Appellants. 


J. H. Tisley, Bérault d& Legendre, and P. FE. Théard & Sons, for De- 
fendants and Appellees. 


The opinion of the Court was delivered by 

FENNEK, J. The plaintiffs having presented to the court @ qud a 
petition praying for an injunction, the judge thereof declined to grant 
the order and formally recused himself, directing his order of recusa- 
tion to be entered on the minutes. Thereupon, under the provisions of 
Act 43 of 1882, the clerk of the court granted and signed the order of 
injunction and fixed the amount of the bond, which was*duly furnished, 
and the citation and writ of injunction were issued and served. 

Afterwards, the plaintiffs moved the court for the appointment of a 
judge ad hoc, and thereupon the judge entered his order rescinding his 
recusation as having been improvidently made. 

From this rescinding order plaintiffs applied for and obtained a sus- 
pensive appeal, which is the one now before us. 


Motion TO DiIsMiss. 


The motion is founded on two grounds, viz: 
1. That the order appealed from is an interlocutory order, and one 
occasioning no irreparable injury. 




















NEW ORLEANS, FEBRUARY, 1884. 161 





Board of Church Wardens vs. Perchéetal. 

This Court has held that, while no appeal will lie from an order of a 
judge reeusing himself, one will lie from an order refusing to recuse 
himself. Fields vs. Gagné, 33 A. 339; Jarreau vs. Choppin, 6 La. 133. 

A like distinction was enforced in another case, where it was held 
that an order transferring a case to a neighboring judge was not appeal- 
able, though ‘fan appeal would lie if the right of transfer had been 
denied.” State ex rel. Fontelieu vs. Judge, 31 A. 47. 

We think this case falls within the appealable class. 

2. That the appeal has been satistied by the subsequent appointment 
of a judge ad hoc to try the case. 

It appears that after the suspensive appeal had been perfected, the 
defendants in the cause moved the court to appoint a judge ad hoc and 
this was accordingly done. The appeal cannot be affected by such 
subsequent proceedings. We have authority to look into them only 
for the purpose of discovering whether the appellant Jas acquiesced in 
the judgment appealed from. No such acquiescence appears. Appel- 
lants protested against action by the judge in the case until the deter- 
mination of the suspensive appeal. 

While the prosecution of the appeal seems purposeless, the rights of 
appellants must be governed by the principle of law applicable in such 
cases. 


The motion to dismiss is, therefore, denied. 





ON THE MERITs. 

It seems clear that, under the circumstances of this case, where recu- 
sation of the judge had been acted upon, and where plaintiff’s remedy 
rests upon an order granting the injunction made by the clerk of the 
court which he would have had no right to make but for the recusation 
of the judge, the latter was without authority to rescind his recusation. 
If he might do so, in such a case, it is difficult to say when his right to 
rescind would cease—whether it might not continue after the appoint- 
ment of the judge ad hoe and even after the partial trial of the case 
before the latter. 

We have held that when a judge has refused to recuse himself upon 
motion of a party to the suit, he cannot try and decide the issue of 
recusation himself, but must refer it, to be tried as provided by law. 
State er rel. Tyrrell vs. Judge, 38 A. 1293. 

The present case, where he undertakes to rescind his voluntary reeu- 
sation, against the protest of a party, cannot be distinguished from the 


above. 





11 
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Perhaps a different rule might apply if the judge had recused him- 
self through mere inadvertence or misapprehension and rescinded 
before action taken thereon. But here, the subsequent action taken by 
the judge in repealing his recusation excludes the idea of inadvertence 
or misapprehension. 


It is, therefore, ordered, adjudged and decreed, that the order re-, 


scinding the recusation of the judge of the lower court be annulled and 
set aside and that the case be remanded, to be proceeded with accord- 
ing to law, appellees to pay costs of this appeal. 


No. 8879. 
JuLES A. BLANC ET AL. vs. P. A. Murray. 


The fact that the damage complained of is inflicted by a public nuisance, will not prevent a 
recovery at the suit of an individual, if he has suffered a special and particular damage 
therefrom, different from that which is common to all. 

A public nuisance is one, the effects of which are common to the general public, and which 
does not produce any special or particular damage to any one person as distinguished 
from the rest of the public. 

If a nuisance is susceptible of being both public and private, and is so to such an extent 
that an individual right is vivlated, then the private remedy is permissible, even though 
the result may be to open the door to a mritiplicity of suits. Thus, smoke, noise, nox- 
ious vapors, noisome smells, or other cause which creates a public nuisance, may, by 
interfering with comfortable enjoyment of property, create a private nuisance as well, 
and cause a special and particular damage which will justify an individual action for 
damages. 

Where the right to the private action exists, injunction will lie to restrain the continuance 
of the nuisance and suppress it. 

The City Council cannot legally authorize wuat will produce a private nuisance. A munici- 
pal body cannot do more than a State Legislature, and although what is authorized by 
the Legislature within the scope of its constitutional power cannot be a public nuisance. 
it may be a private nuisance, and the legislative grant is no protection against a private 
action for damages resulting therefrom. A fortiori is this true of authorization from a 
City Council. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Lazarus, J. 


Miller & Finney and Bayne & Denégre tor Plaintiffs and Appellees : 
Plaintiffs, owners of valuable property, occupied by them as dwelling houses, complain of a 
nuisance constructed by defendant near them, which causes them special damage, im- 
pairing the use and value of their houses and endangering the lives of their families. 
An injunction was granted by the court. and on a trial before a jury was maintained; 
and it is apparent from the record that the jury found defendant’s structure and appur- 
tenances a nuisance per se. See record, pp. 889,116. The plaintiffs are entitled to have 
the injunction maintained. Civil Code, arts. 857, 865, 866; 2 Martin N.S 317; 11 Martin 
620; 7A. 498; 10 A. 432; 14 A. 243, 286; 2 \. 770, 773; Story on Equity Pleadings, sec. 
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537; 6 Johnson's Chancery Rep. 157; 4 Cowen 682; High on Injunctions. sects. 533, 534. 
535, 650, 655; Otte 609; Tilton vs. City R. R. Co. 

The plaintiffs gave notice to defendant to desist, before he commenced the construction of 
his building, and have constantly offered to submit to any reasonable sacrifice to induce 
him to abate the nuisance. The evidence shows that plaintifts suffer great special dam- 
ages and loss, and that they and their families are subjected to special annoyance and 
perils: and the verdict of the jury and judgment in their favor should be aftirmed. Civil 
Code 857 et seq.: Woods on Nuisance, sects 534, 653 

rhe fact that the structure and appurtenances are made in violation of the city ordinances is 
rather an aggravation of plaintiffs’ damages and wrongs than an excuse for defendant. 
The violation of a law does not deprive glaintiffs of their right to restrain defendant or 
recover damages for special injury and damage to them. Thompson on Negligence, vol. 
2, p. 1232, note citing authorities. 

Our conrts daily accord redress by granting injunctions. and condemning the wrong-doer to 


pay damages. Cases cited above. 


Geo. L. Bright for Defendant and Appellant. 


The opinion of the Court was delivered by 

MANNING, J. The plaintiffs, owners of valuable property occupied 
by them as dwellings, complain that the defendant is constructing con- 
tiguous to them, within the fire limits of the city and in violation of 
its ordinances, an inflammable and dangerous wooden structure, in which 
he has placed a large quantity of pine and cypress lumber, which 
endangers their property and the lives of their families, and diminishes 
the value of the former and impairs its use, thus causing them irrepa- 
rable injury and creating a nuisance. The damage alleged is several 
thousand dollars in amount. An injunction was obtained, which the 
lower court perpetuated. 

The defendant excepted that the petition disclosed no cause of action, 
for if he has violated an ordinance of the city; the remedy is for the city 
to enforce her ordinance, and that the plaintiffs have none as individuals, 
or if any, not by injunction. Should his exception be overruled, he 
avers that he is constructing the building according to law and in 
compliance with the city ordinances. 

The argument of defendant is that the erection of a wooden building 
is not a nuisance per se and is illegal solely because of the prohibition 
by city ordinance, and that private individuals have no right to sue for 
its abatement. 

Unquestionably the general doctrine is that, for damages arising from 
a public nuisance—that is, a nuisance the effects of which are common 
to every person—and which produces no special or particular damage 
to any one person as distinguished from the rest of the public, there 
can be no redress except through a civil action or criminal proceedings 
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taken by an ofticer on behalf of the public. Wood on Nuisances, see. 
641. But it is equally well settled, that the fact that the damage is 
inflicted by a public nuisance will not prevent a recovery at the suit 
of an individual, if he has suffered a special and particular damage 
therefrom different from that which is common to all. /b. see. 653. 
It is only when the injury arising from a nuisance is to a purely public 
right, that is to say when the nuisance is in its nature a public nuisance, 
so that the injury is general and public in its effects, and no private 
right is violated in contradistinction to the rights of the rest of the 
public, that individuals are precluded from bringing private suits for 
the violation of their individual rights. If the nuisance is susceptible 
of being both public and private, and is so to such an extent that an 
individual right is violated, then the private remedy is permissible, 
even though the result might be to open the door to a multiplicity of 
suits. Jb. sec. 655. 

Thus it is undisputable that noise, smoke, noxious vapors, noisome 
smells, or other cause which creates a public nuisance, may by inter- 
fering with comfortable enjoyment of property create a private nuisance 
as well, and oceasion a special and particular damage which will justify 
and sustain an individual action for damages. Jb. sec. 534. English 
cases cited in 6 Jacob’s Digest, 9516. And where tlfe right to the pri- 
vate remedy exists, there can be no doubt that an injunction will lie. 
Story Eq. Jur. § 924; Milhaw vs. Sharp, 13 N. Y. 625; Doolittle vs. 
Supervisors, 18 N. Y. 160. 

The exception was therefore properly overruled. 

Nor will the defense, that the structure is authorized by the City 
Council and has been made in compliance with its requirements, avail 
if the proof establishes the fact of private nuisance. A municipal 
body cannot legally do more than the Legislature of a State, and 
although this latter may authorize a use of property that will operate 
to produce a public nuisance, it cannot authorize a use of it that will 
create a private nuisance. Wood on Nuisances, see. 751. Or, to put 
the doctrine in more exact form, that which is authorized by the Legis- 
lature, within the strict scope of its constitutional power, cannot be a 
public nuisance, but it may be a private nuisance, and the legislative 
grant is no protection against a private action for damages resulting 
therefrom. Jb. sec.750. The dcctrine sometimes stated in elementary 
works, and which has been held by some courts, that whatever is 
authorized by a Legislature cannot be a nuisance of any kind, is 
exploded. 
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The highest judicial authority has recently said, in reference to the 


grant by Congress to a railroad of the right to lay its track within the 
limits of the National Capitol and to constract other works necessary to 
the proper completion and maintenance of its road—* whatever the 
extent of the authority conferred, it was accompanied with this implied 
qualification that the works should not be so placed as by their use to 
unreasonably interfere with and disturb the peaceful and comfortable 
enjoyment of others in their property. Grants of privileges or powers 
to corporate bodies confer no license to use them in disregard of the 
private rights of others, and with immunity for their invasion.” Balt. 
& P. R. Co. vs. Fifth Baptist Church; 2 U. 8. Sup. Ct. Reporter, 719. 
And what is true of a grant by Congress to a railway corporation is a 
fortiori true of an authorization by a City Council to a private indi- 
vidual. 

If then the proof of nuisance of the defendant’s structure to the 
plaintiffs’ dwellings is satisfactory, there can be no doubt of their right 
to the perpetuation of their injunction. 

The structure is at one of the corners of Carondelet and St. Joseph 
streets. Mr. Blane resides nearly opposite the defendant’s corner. 
Mr. Herring’s residence adjoins it; the third plaintiff has a dwelling 
house opposite it on another corner. The structure is a shed rather 
than a house. Brick pillars support the upper floor, and between them 
are gates or doors. Wooden pillars surmount those, and are covered 
with thin sheet-iron. The upper story is open. Within is collected 
a quantity of seasoned pine and cypress. The defendant is a cistern 
builder, and this shed of two storys is his shop. Shavings are plenti- 
ful within, and without are piles of lumber. Some of it is on the 
roof, and cisterns when completed are put up there temporarily. They 
are waterless. A steam railway passes in the middle of St. Joseph 
street several times a day, puffing out sparks of fire. Of course the 
danger of ignition of the shavings and the seasoned lunber is always 
imminent. One of the witnesses says, it is a large match-box, but he 
is one of the plaintiffs. Take another, who is not a party to the suit 
and is a builder by trade. He says the structure is extremely danger- 
ous to the surrounding property. It is entirely open and very liable 
to catch on fire, much more so than any building, and that the outside 
as well as inside is very inflammable. The only tire-proof part is the 
brick pillars. The rest is very liable to burn and would make a hot 
fire. Several witnesses confirm this, and the diminution in desirability 
and therefore in value of the plaintiffs’ property is established. 
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A part of the cross-examination of the plaintiffs sought to ascertain 
if the true motive of their action was not to get rid of a cooper’s shop 
from other cause than the danger, but it failed. They seemed to have 
been animated by a liberal spirit to the defendant—certainly anything 

‘but an oppressive or querulous temper—since they offered him for his 
property one thousand dollars more than the highest bid he could get 
for it. 

Judgment aftirmed. 


On APPLICATION FOR REHEARING. 


The former opinion is explained, showing that it was not held either that a wooden building, 
even if constructed within the fire-limits of the city, was a private nuisance of which 
individuals could complain, or that the business of manufacturing cisterns was a nui- 
sance per se, but only that the business of cistern-maker, pursued in the manner which 
the evidence exhibits, in a structure of the kind used, in such a locality and with such 
surroundings as shown, is a nuisance, by reason of the extraordinary and unnecessary 
danger of fire arising therefrom. The relief, however. must be strictly confined to the 
abatement of the nuisance, and the former decree is modified accordingly. 

The opinion of the Court was delivered by 

FENNER, J. Recognizing the importance of the questions involved, 
we have attentively considered this application. 

As held by the judge @ quo in limine, and attirmed by ourselves, we 
remain satisfied that the terms of the petition are broad enough to sup- 
port the charge that the defendant had established and maintained a 
private nuisance. The case was tried on that theory and defendant 
has had all the benefit of full defense. [It would require a very clear 
defect of pleading to justify the maintenance of defendant’s objection 
at this stage of the case, which could serve no useful purpose. 

We have not held that the construction of a wooden building, even 
within the fire-limits of the city, is, per se, a private nuisance of which 
adjacent proprietors may judicially complain. 

Nor have we held that the business of cistern-maker is a private nui- 
sance, per se. 

What we have held is, that the business of cistern-making, pursued 
in the manner in which the evidence exhibits, in a structure of the kind 
built by defendant in such a locality and with such surroundings as 
here shown, is a private nuisance, the abatement of which may be de- 
manded by persons whose private rights are specially affected thereby. 

The peculiar facts are too clearly stated in our original opinion to 
require repetition. : 

They clearly bring the case within the principle announced by a 
learned author in the following words: “It is a nuisance for a person 
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to make an erection in the vicinity of another’s building and negligent- 
ly and carelessly carry on a business there that directly exposes his 
properiy to loss or damage by fire.” Wood on Nuisance, sec. 149; 
Varnly vs. Thompson, 13 F. C. (Seoteh) 491; Derwoody vs. Des Are, 18 
Ark. 252. : 

We have reflected on the limitations imposed on this doctrine by 
other authorities, referred to by Mr. Wood in sections 150, 151, but 
conclude that they do not apply to the case in hand. 

In matters of this kind, each case must rest upon its own peculiar 
circumstances, and in determining the question of nuisance vel non it is 
necessary to balance the rights of the parties in view of all the cireum- 
stances, and say whether or not the use of the property, in the manner 
complained of, is reasonable and in accordance with the relative rights 
of the parties. 

A cardinal principle of the relief granted in such cases, however, is, 
that it should be strictly contined to the abatement of the nuisance. 

We are not authorized to enjoin the defendant from pursuing at all 
his business of cistern-maker upon his property in question; because, 
conducted prudently and in a structure affording reasonable and proper 
security against incident damages, it is a lawful occupation, not a nui- 
sance per se, to the unavoidable inconveniences of which plaintiffs must 
submit. 

Neither should we compel defendant to remove his structure; be- 
cause that, in itself, is not a source of such danger as to justify private 
complaint. 

The nuisance arises from the combined facts of the pursuit of such a 
business in such a structure and in the manner complained of. Our 


original decree merely affirmed the judgment, overlooking its details 


wherein it covered matters not justified by the principles announced 
in the opinion, and therefore requires to be modified so as to accord 
with these views, which do not differ from those expressed in the first 
opinion. 

The amendment, however, may be made without the necessity of 
granting a rehearing. 

Our former decree herein affirming the judgment appealed from, is, 
therefore, annulled and set aside. 

It is now ordered and adjudged that the judgment appealed from be 
annulled, avoided and reversed; and proceeding to render such judg- 
ment as should have been rendered by the lower court, it is now ad- 
judged and decreed that defendant, P. A. Murray, be and he is hereby 
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shapely nite? from occupying and using the lots and buildings 
owned by him at the corner of St. Joseph and Carondelet streets, in 
this city, for the purpose of manufacturing cisterns and from aceu- 
mulating therein lumber, shavings and other inflammable material for 
said purpose, until the said buildings shall have been so remodeled and 


constructed as to afford reasonable security against fire; and he is fur- . 


ther ordered and commanded to remove forthwith from said premises 
the shavings and like inflammable material now therein; reserving to 
plaintiffs whatever rights they may have in the premises. 

Defendant to pay costs in the lower court and plaintiffs to pay costs 
of this appeal. 


DISSENTING OPINION. 

Pocus, J. A second examination of this case has satisfied me that 
in their pleadings plaintiffs have disclosed no cause of action. The 
exclusive ground of complaint in plaintiffs’ petition is that defendant is 
erecting a wooden structure in violation of law and of certain enumera- 
ted ordinances of the city of New Orleans. 

Their pleadings, therefore, eliminate from the case all consideration 
of a private nuisance, or of a nuisance per se. 

It was doubtless the opinion of plaintiffs’ learned counsel that such 
a building and defendant’s trade or occupation were not nuisances and 
could not be dealt with as such unless either or both were erected or 
carried on in a manner violative of some prohibitory law or of some 
city ordinance. 

That conclusion is inevitable an finds ample support in reason as 
well as in law and authority. 

A shop, even if built exclusively of wood, erected and used for the 
purpose of building cisterns, would not be considered a nuisance in the 
country or in an unincorporated town or village. Persons following 
that, as well as all other lawful trades, are entitled to the full protec- 
tion of the law, and their calling will not be declared a nuisance because 
it may produce some inconvenience to the neighborhood, unless the 
complainant can show that he has thereby suffered real and substan- 
tial injury. Wood’s Law of Nuisances, sec. 792 

No rule of law or jurisprudence can be invoked as sustaining the 
proposition that a cooper-shop, or cistern-builder’s establishment, is a 
nuisance per se. But such establishments could be treated as public 
nuisances if they were built within the fire-limits of the city of New 
Orleans in violation of the ordinance regulating the kind of structures 
allowed and the manner of building the same, within such limits. 
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Plaintiffs’ complaint in this case is, that defendant has built a shed 
or wooden structure in violation of the ordinance which forbids the 
erection of any building within the detined limits, “except the walls 
thereof be constructed of brick or other non-combustible materials, cov- 
ered with slate or other non-combustible materials.” 

The record shows that the defendant presented to the proper city 
authorities his application for permission to erect a building which he 
described, giving the details of the means which he intended to use so 
as to make his building fire-proof,' or at least to comply with the re- 
quirements of the ordinance in the premises. The permission was 


granted to him and he at once proceeded with his construction, when 


he was stopped by the injunction. 

If, as charged, he subsequently violated the provisions of the ordi- 
nance, or began to use the building as a shop before its completion, the 
city authorities had the undoubted, but exclusive, power to interfere 
with him so as to coerce obedience to the law, or to prohibit the pre- 
mature use of the building; but that power is not lodged in private 
individuals, unless they allege and show special and actual damages 
accruing therefrom to themselves or to their property. ‘‘ The city 
alone could and should have taken steps to enforce the conditions of 
its regulations by the use of its police power.” Werges vs. R. R. Co., 
35 A. 648. 

It is plain to my mind that the violation of city ordinances can give 
no cause for civil action to individuals who fail to allege that the nui- 
sance complained of is a nuisance per se. 

I, therefore, dissent from the opinion and decree of the majority in 
refusing the rehearing applied for in this case, and | think that our 
previous opinion should have been reconsidered. 








No. 8771. 


ADLER, GOLDMAN & SIEGEL vs. G. WOLFF ET ALS. 


The purchaser of a commodity, without exhibition of samples, is entitled to recover back 
money paid for accommodation, in advance, when, after inspection of the articles, it is 
found not to be of the expected standard. 

A prayer for *‘ general relief” does not authorize a judgment recognizing the plaintiffs as 
owners of cotton, when in their petition they aver the sale of the cotton, non-payment 
of the price of sale, and claim a lien and privilege on it. The two reliefs are inconsis- 
tent. 

No valid judgment can be rendered against one made a party, who was not cited and has not 
joined issue. 
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It is lawful to appoint a curator ad hoc to an absconding debtor, where property in which 
he has an interest has been seized and he is a necessary party for the decision of the suit 
Where the ends of justice require it, the Court will remand a case tor further proceedings. 


PPEAL from the Civil District Court for the Parish of Orleans. 
, Lazarus, J. 


Leovy & Kruttschnitt tor Plaintifts and Appellants. 


J. Aroni, B. F. Jonas, Miller &- Finney, J. Ad. Rozier, for Defendants 
and Appellants. 


Rouse & Grant on same side: 


A sale made subject to a condition which has not happened is not complete and cannot be 
enforced. C. C. 2457, 2025; 1 Domat sec. 8, p. 213. 

When goods and produce are sold by weight, tale or measure, the sale is not complete until 
the things sold are weighed, counted or measured. C. C. 2458; Campbell vs. Penn, 7 A. 
371; 12 R. 5); 15 A. 438; 17 A. 146; 21 A. 414; 1 Domat, sec. 7, p. 221. 

An agreement to sell is only so fara sale as to give either party a right to claim. recta via, 
the delivery of the thing sold, or the payment of the price. McDonald vs. Abert, 17 L. 
449 ; 15 A. 483; 1 Domat, sec. 3, p. 203. 

This agreement cannot be enforced by the vendor until he has delivered, or tendered a deliv- 
ery, of the thing sold. Goodrich vs. Pritchard, 10 A. 249. 

If the thing sold is lost. even after a delivery of an order on the warehouse to the purchaser 
and before it has been weighed, the loss falls upon the vendor; and the buyer may 
recover back a deposit paid on account of the sale. Larue vs. Rugley, 10 A. 242. 

Where one of two innocent parties must suffer by a fraud, the loss must be borne by him 
through whose conduct the fraud has been made possible. Campbell vs. Penn, 7 A. 371. 


The opinion of the Court was delivered by 
BermupDeEZ, C. J. This is an action to reeover with lien and_ privilege 
the unpaid price at which a number of bales of cotton was sold. 

The main averments are that the commodity was sold to a party 
whose broker, to whom an order on the press had been delivered, sub- 
sequently sold it to one who afterwards pledged it to secure money 
advances to him; that the first sale was completed only when the cot- 
ton was inspected and weighed, and that the suit for the price of sale 
having been brought and the cotton sequestered within the proper 
time, the plaintiffs must recover in preference to the last purchasers or 
pledgees. 

Several parties are made defendants, who (save one who was not cited 
and did not appear) have set up defenses to relieve themselves from 
responsibility, and in one instance, to be returned money paid for 
accommodation in advance, of a conditional purchase. 

There was judgment against plaintiffs as to two of the defendants, 
condemning the former to a return to one of the defendants of the 
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money and further, of non-suit against the plaintiffs as to the other de- 
fendants, and also against the latter in favor of the former. 

A more detailed statement of the pleadings and of the judgment is 
immaterial as the case is to be determined on the evidence as received, 
and then in part only. 

We have attentively considered the voluminous evidence in the case. 
Eliminating redundant and cumbersome matters, likely to confuse and 
embarass a proper conception of the controversy, we think that the 
following is a faithful and concise epitome of the indisputable facts re- 
vealed by the transcript: 

On the thirteenth of April, 1882, the plaintiffs owned 157 bales of 
cotton, then stored in the Crescent City Press; on that day they sold 
that cotton to G. Wolff, who was accompanied by his broker, G. Korn- 
dofter, at 10} cents, the cotton weighing 60,804 pounds. 

The plaintifts then issued to G. A. Apps, Korndofter’s principal part- 
ner or employer, an order on the press for the delivery of the cotton. 
This order was received by the press on the eighteenth following, and 
was entered on that day on its books. 

On the twenty-ninth following, having heard nothing further of the 
transaction, the plaintiffs called on the broker and was informed that 
Wolff would not use the cotton, but that one Lemoine would take it. 
The plaintitts consented to a sale to Lemoine, on a partial cash payment 
of &3500, which was made, the purchaser reserving the right to reject 
if the article did not come up in grade and staple, the sale having 
taken place without exhibition of samples. Plaintiffs’ classer having 
turned out and inspected the cotton and finding that it was not of the 
proper standard, notified Lemoine that it did not suit him. 

On the third of May next, Korndoffer sold the cotton to F. Beer, 
who, representing himself to Meyer, Weis & Co., as owning 250 bales, 
obtained from them an advance of $7500, directing the transfer to 
them of the 157 bales in the press, which was done, the press issuing a re- 
ceipt to Meyer, Weis & Co. for 127 only, the difference, thirty bales, 
having been rejected after passing the sales, for some undisputed cause 
or other. 

Meyer, Weis & Co., press receipt in hand, transacted with Musgrove 
& Son about the cotton, but difficulties arising the transaction was an- 
nulled. 

Things were in that condition when it was suddenly learned that F. 
Beer had disappeared from the cotton market and absconded. 

On the eighth of May, within the five days following the sale to Beer 
and the transfer by Apps to Meyer, Weis & Co., advised of the facts 
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just recited and apprehensive of loss and injury, plaintiffs sequestered 


the cotton which was still in the press ; on the following day the cotton 
was bonded by Meyer, Weis & Co., who afterwards sold it for Beer’s 
account, the sales netting some $6725. 

The plaintitts claim a money judgment against Wolft, Lemoine, Beer 
and Meyer, Weis & Co. for $6536, with lien and privilege on the cot- . 
ton and conclude by a prayer for general relief. 

They insist that should the Court be unable to render the money 
judgment asked, they should, under that prayer, be recognized as the 
owners of the cotton sequestered. 

We deem it unnecessary to determine whether title to the cotten 
passed from the plaintiffs, through Wolff, to Lemoine and Beer. 


The theory of plaintiffs seems to be, that they sold the cotton to 
Wolff, issuing the cotton press order for it to Apps, his broker; that 
this broker subsequently sold it for Wolff’s account to Lemoine and 
next to Beer, putting it finally in the name of Meyer, Weis & Co., 
who received it in pledge of advances by them to Beer; that the sale 
to Wolff having been completed only when the cotton passed the scales, 
viz: on the 3d of May, 1882, and their suit having been brought within 
the five days following that date, they have a right to deal with the 
cotton, as cotton belonging to Wolff,and to enforce payment of the 
price of sale to him, with lien, to the exclusion of the pretensions of 
both Beer and Meyer, Weis & Co. 

Under this aspect of the case, it is sufficient to say that the sale by 
plaintiffs to Wolff, does not appear to have been annulled by their 
consenting to accept $3500 from Lemoine, procured as a purchaser by 
Wolff’s agent, for there is nothing to show that this purchaser ever 
assumed Wolff’s liability and was accepted by plaintiffs as a delegated 
debtor, in his lieu and stead to all ends and purposes. His purchase 
of the cotton depended on a contingency. It was eventual. 

The cotton, after inspection, not having been found of the quality 
desired, he was released and is entitled to recover back the $3500 
which plaintiffs admit to have received from him. 

It is impossible for us to render any judgment against Beer who is 
a real defendant and necessary as such in the case. The judgment 
appealed from refuses to confirm the default against him ; but we have 
earefully searched the transcript and have failed to discover that any 
citation was issued and served, or appointment of a representative 
made, so as to bring him in court. In the absence of any appearance 
on his part, no judgment can be rendered against him. 
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Neither can we render a money judgment against Meyer, Weis & Co., 
for there is nothing to show a purchase by them of the cotton from 
plaintiffs, and we are impotent to recggnize the lien claimed on that 
cotton, even if the same exists, in the absence of Beer, who has an 
interest at stake. 

Meyer, Weis & Co, ask to be recognized as the owners of the cotton 
put in their name by Beer’s orders and to be entitled to recover from 
Beer the amount of their advances to him. Beer was not cited to 
answer this demand and has not joined issue. 

The same reason which prevents the rendition of any judgment in 
favor of plaintiffs against Beer, opposes any decree against him on 
behalf of Meyer, Weis & Co.; so that, we firid ourselves in the legal 
impossibility of determining the important and interesting questions 
of law which were so ably and so elaborately urged by the different 
counsel engaged in the case. 

We are, then, now driven to the consideration of the -question : 
whether under the prayer for general relief, the plaintiffs are entitled 
to ask to be recognized as the owners of the cotton sequestered. 


It is true that, under such prayer, suited to the nature and justice of, 


the case, the Court nay render such judgment as would be given in a 
non-suit, to avoid a cireuity of actions. Such prayer authorizes all 
ordinary decrees, for accessary rights, which the pleadings and evidence 
may justify and which flow from the law; but it does not justify a 
decree inconsistent with the special relief sought. 

In the present instance, the plaintiffs have avowed, unqualifiedly, 
the sale of the cotton; the non-payment of the price; a privilege and 
lien on the same for such payment, and have prayed accordingly. It 
is manifest that, after such averments, plaintiffs cannot pretend to be 
entitled to a recognition as owners of the cotton just alleged by them 
to have been sold. 

But had averment and prayer been made accordingly, in the alterna- 
tive, how could such judgment be rendered declaring the plaintiffs to 
be the owners of cotton which the evidence shows was sold to one who 
was not cited and who has not joined issue. 

The reason which forbids a money judgment against Beer, proves an 
insuperable impediment in the way of the rendition of any judgment 
against him, which would declare him not to be the owner of the cotton 
and which would recognize title thereto in either the plaintiffs or in 
Meyer, Weis & Co. 

Had a curator ad hoe been appointed, all this difficulty might have 
been avoided. 
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We think that the ends of justice require that this case be remanded 
to the lower court, with leave to plaintiffs and all others concerned to 
apply for the appointment of a curator ad hoc, on a proper showing to 
the court, to represent the absent or absconding debtor, contradictorily 
with whom, as to him, the case will then be tried anew. 

There is no necessity or propriety of trying the case de novo as to 
Lemoine who should no longer be detained, to no advantage, as a fac- 
tor in this controversy. . 

The judgment in his favor, discharging him and condemning plain- 
tiffs to return to him the $3500, is correct and should not be disturbed. 

It is, therefore, ordered and decreed that the judgment appealed 
from, as far as it is rendered in favor of A. Lemoine, and condemns the 
plaintiffs to return to him the sum of $3500 with interest from judicial 
demand, be aftirmed. 

It is further ordered and decreed that, in other respects, said judg- 
ment be reversed and that this cause be remanded to the lower court 
to be further proceeded with according to the views herein above 
expressed and according to law, the plaintiffs to pay costs in both 
courts. 





On APPLICATION FOR REHEARING. 

The plaintiffs charge error in this: 

1. That the Court erred in deciding that Beer has never been cited in 
this suit. 

2. That the court erred in deciding that Ferdinand Beer is a neces- 
sary party to this suit. 

3. That the Court erred in remanding the cause as to Wolff, even if 
it were correct in doing so as to the other defendants. 

On the other hand, Wolff claims that the case should have been 


decided finally and in his favor. 
I. 


Since the decision of the case, the plaintiffs have filed in this Court a 
document purporting to be a copy of the citation issued to Beer and of 
the return of the service on him. 

The fact of the production of such document in this Court, and at 
that stage, proves that the transcript contained neither the citation nor 
the return when the case was determined and that this Court was right 
when it said that Beer did not appear to have been cited and served. 

But it is claimed that, if the transcript does not contain the citation 
and the return, it is because the omission of the same therefrom is jus- 
tified by the sixth clause of the first rule of this Court. 
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That rule dispenses with the copying into the transcript of citations 
and returns, only where issue has been joined by the appearance of the 
party asked to be cited. It does not apply to cases in which such party 
makes default. 

The statements in the briefs for a rehearing that the motioi for a 
default was made and granted is not veritied by the record. 

Where a motion is made for a default, it should be noted on the min- 
utes of the Court. It is true that there is found in the note of evidence 
mention of a verbal application for a default, but this is irregular and 
void. The law authorizes the plaintiff, if the defendant do not appear, 
after the delay allowed, to take a judgment by default, which can be 
obtained by moving for it in court. It suffices that such judgment 
appear by a statement on the records of the court that the defendant 
has failed to appear. 

The law requires that all judgments, whether interlocutory, final or 
definitive, shall be correctly entered on the records, that is: the min- 
utes of the court. The same rule must be observed in relation to all 
orders or mandates given by the court, as well as to all motions made 
by the parties to the suit. C. P. 310, 311, 533, 534, 538, 544; 6 R. 9; 8 
N. 8. 339; 15 A. 164, 

The case cannot be considered at issue in the absence of a judgment 
by default regularly entered, or of an appearance by the defendant. 
The joining of issue is in fact the foundation of the suit, as citation is 
that of the action. C. P. 360, 359. 

IT. 


The plaintiffs thought that Beer had an interest in this suit, for they 
averred against him, prayed that he be cited and condemned to pay 
them the amount of their claim. 

Beer is alleged by the plaintiffs to have acquired the ownership of the 
cotton. It is on that cotton that plaintiffs claim a lien and privilege. 
His property is in control of the court and at stake. He may have 
defenses. He may allege and show that Wolff has paid plaintiffs, that 
he paid Wolff, or that the sale to him is a nullity; or that he owes 
Meyer, Weis & Co. nothing; that he is the owner of the cotton which 
is free from all claim from plaintiffs or Meyer, Weis & Co.; or he may 
set up some other defense which it is difficult to conjecture or antici- 
pate. No judgment can be rendered in favor of plaintiffs subjecting 


the cotton sequestered in the hands of Meyer, Weis & Co. to the lien . 
claimed, without affecting some of Beer’s rights to it. 12 Wheat. 198; 
Daniel Ch. Pr. vol. 1, p. 246; 34 A. 421; 32 A. 548; 20,A. 383. 
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The plaintiffs allege that the cotton was sold to Beer, by whose order 
it was transferred to Meyer, Weis & Co., and the latter ask judgment 
against him for the amount of their advances. The fact that Beer was 
not cited on the counter demand of Meyer, Weis & Co. is no reason 
why he should not be represented and why the latter should have no 
recourse against him, under the circumstances of this case. The plain- 
tiffs thought that they could not trace their cotton to Meyer, Weis & 
Co. unless through Beer, and could not ask judgment affecting that 
cotton without bringing him formally in, and they have accordingly 


formally done so. 


Il. 


The plaintiffs claim that they should not be denied a personal judg- 
ment against Wolff, with recognition of their lien and privilege on the 
cotton. 

But it is impossible to admit that privilege in the absence of Beer, 
whose cotton it may be. 

Had the plaintiffs waived that lien, there might have been no objec- 
tion in rendering a judgment on the claim against Wolff. 

This Court cannot render the personal judgment and next inquire 
into and pass upon the question of privilege. It will not try and decide 
a case piecemeal against the same defendant. 


IV. 


Wolff insists that judgment should have been rendered in his favor. 
It is difficult to perceive how such conclusion could have been reached. 


The difficulty in the way of a definitive judgment between him and 
the plaintiffs consists in the impossibility of rendering a judgment which 
would recognize the lien claimed without affecting the rights of Beer, 
who was made and remains a party; who is here represented by plain- 
tiffs as having been cited and served and who has certainly an interest 
in resisting the claims of both plaintiffs and Meyer, Weis & Co. 

If it be true that Beer was cited and served, it will be incumbent on 
plaintiffs to obtain a judgment in lower court, on proper showing, 
before proceeding with the case on the remanding thereof. 

Had the citation and the return, the motion for a default and a judg- 
ment thereon, been regularly before us, the case could have been easily 
disposed of. In the absence of such essential proceedings, our previ- 
ous decree cannot be altered. 


Rehearing refused. 
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No. 9035. 
THE STATE OF LOUISIANA Vs. GEORGE CHANDLER. 
After the evidence is closed in the trial of a criminal case the defendent cannot be allowed 
to introduce other testimony, even with a view to contradict statements of a state wit- 
ness, drawn out of him in rebuttal, on the pretense that his statements embraced new 


matters. The pro:.er course is to object to such testimony or to move for its expulsion. 
There must be an end of the trial, which would otherwise be protracted indefinitely. 


A motion in arrest of judgment is not the proper mode of presenting objections to the man. 
ner of drawing or organizing either the grand or petit jury, or of presenting errors not 
apparent on the face of the record. 

District judges have the right to order special jury terms at which all criminal cases may be 
tried. The right is not limited to special terms for the trial of minor offenses with a jury 
less than twelve in number. State vs. Claude, 35 A. 71, affirmed. 


"= from the Sixth District Court, Parish of Morehouse. 
Brigham, J. 


J. C. Egan, Attorney General, for the State, Appellee. 


Todd & Todd for Defendant and Appellant. 


The opinion of the Court was delivered by 

Pocnk, J. On acharge of murder the defendant has been convicted 
of manslaughter. 

1. He complains on appeal that the trial judge erred to his detri- 
ment in rejecting the testimony of a witness whom he attempted to 
introduce after the evidence had been closed. 

His object was to contradict the testimony of a State witness, drawn 
out by the district attorney as rebuttal testimony. 

The defendant charges that the testimony which he sought to meet, 
comprised new matters not covered by the testimony of the witnes., in 
his preceding examination. 

The judge did not err in his ruling. There must be an end to the 
examination of witnesses in all trials. The rules of practice have 
wisely provided that when the evidence has been closed, the examina- 
tion of witnesses is at an end. A different rule would have protracted 
trials beyond reason and would have practically resulted in a denial of 
justice. 

When the State seeks in rebuttal to draw out new matters from one 
of her own witnesses, the defendant’s right is to object to the questions 
propounded to that end or to move for the exclusion of the statements 
of witnesses containing new matter. But the error complained of can 


afford no justification for the commission of a second error, of re-open- 


ing the evidence after it had once been closed. 
12 
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2. In a motion in arrest of judgment the defendant submits that the 
grand jury which presented the indictment and the petit jury which 
returned the verdict against him, had not been legally drawn or con- 
stituted, for the reason that the venire had been drawn for a special 
jury term, alleged to be illegal because it had been ordered by the 
district judge while he was out of the State, on a leave of absence. 


That objection, made after trial, comes too late; the motion in arrest, 
which is restricted to defects arising from intrinsic causes appearing 
on the face of the record, cannot be entertained as the mode of urging 
irregularities in the formation of the jury. The mere fact that the 
defendant had recourse to parol testimony, to show the absence of the 
judge, from the State when he issued the order alleged to be illegal, is 
a fair test of the conclusion that the defect complained of is not appa- 
rent on the face of the record. 


In the recent case of the State vs. Noah Jackson (35 A. —), we had 
occasion to make a thorough examination of criminal jurisprudence on 
this point, and we therein re-aftirmed the rule which has settled that 
the motion in arrest of judgment is not the proper form or proceeding 
of embodying and presenting alleged errors not appearing on the face 
of the record. 


3. Appellant also denies the right of the district judge to order a 
special criminal term other than such as are contemplated by Art. 117 
of the Constitution, and Act No. 135 of 1880. 


His point seems to be that the only special jury terms authorized by 
the Constitution and laws of the State, are those in which juries, less 
than twelve in number, are empanelled for the trial of criminal cases 
in which the penalty is not, necessarily, imprisonment at hard labor 
or death. 


The identical point was made in the case of State vs. Claude, 35 A. 
71, and was decided adversely to appellant’s position in this case. 

For the reasons given in that case, we overrule the objection made 
in the case now before us. 


The record shows that due public notice was given of the judge’s 
order convening his court at such specia] term, and that everything 
touching the same was regular and legal. 


We find no error to the prejudice of the accused. 


Judgment affirmed. 
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No. 8960. 
Mrs. O. GAUTHRAUX ET AL. vs. THEO. THIBODAUX, SHERIFF, ET AL. 


Where a party makes a conveyance of immovable property for a valuable consideration, 
which he receives when the act is passed, and the deed is recorded in the parish where 
the immovable property is situated, and followed by possession, a judgment creditor of 
the vender cannot make a direct seizure of the property because of the fact that the one 
to whom the conveyance was made was not purchasing for himself but for others, who 
paid the consideration, and te whom the ostensible purchaser gave a counter-letter, 
which, however, was not recorded before the seizure. To justify such a seizure, the sale 
in question must be a pure simulation in all respects. 


Nor will it avail the seizing creditor that the property is described in said deed, not by 
metes and bounds, but the deed conveys ail interest and right and property in certain 
successions named, and the property seized once belonged to those whose successions 
are so named, and was inherited jointly by the said vendor and those for whom the pur- 
chase was made. 

The real purchasers have the right to enjoin the seizure. 


/ 
- 


genes from the Twentieth District Court, Parish of Lafourche. 
Knobloch, J. 


OY Sullivan & Blake for Plaintiffs and Appellants. 


Clay Knobloch for Defendants and Appellees: 


Heirs who take possession of a succession that owes no debts become absolute owners. 
31 A. 506; 33 A. 827: 34 A. 1168; 30 A. 93; 32 A. 321. A pretended sale for cash, when 
no cash was actually paid. by one of the heirs of his undivided interest in the succession, 
without giving any description of real estate, to one who declares he did not really pur- 
chase for himself but as sub-agent of the agent of third parties, cannot affect a creditor 
of the vendor whose judgment was registered in the mortgage records. C. C. 2438, 1886, 
2259 3306, 2439; 1 A 328: 4 A. 293; 5 A. 258; 12 A. 251. 

A mandate to buy real estate must be in writing (C. C. 2992, 2997, 2415) and cannot be 
proved by parol. 32 A. 635; 30 A. 898; 23 A. 196; 31 A. 547. 

The unauthorized act of a sub-agent cannot be ratified by his counter-letter to an unau- 
thorized agent, and this without regard to the reality or simulation of the counter-letter. 
Principals alone can ratify. 

Nor can the unauthorized act of the sub-ageut of the agent be ratified even by the prin- 
cipals to the prejudice of third persons who have acquired rights in the meanwhile. 12 
R. 225, 653; 7 N. S. 375: Hen. Dig. p. 837, No. 6. 

Parol proof is inadmissible to show that a pretended vendee was really invested with 
title for the benefit of third parties. 15 A. 539; 38 A. 678. It would be a petitio principii 
to say the vendee’s declarations are admissible because he was the agent, and he was 
the agent because his declarations are admissible. Wharton on Evidence, § 1183; see 
also Starkie on Evidence, § 665. 

The principle that a private unrecorded document in relation to immovables cannot 
affect third persons, holds good even though the private document is real and is not 
assailed on the ground of simulation. ©. C. 2246, 2266, 2442. 

A counter-letter has no date except that specially proved (19 A. 139) and this without 
reference to the question of simulation. 
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8. Plaintiffs’ enjoining on the ground that they are owners under a notarial sale attacked 
for simulation, must establish title by clear, certain and legal evidence. 19 A. 139. 


The opinion of the Court was delivered by 

Topp, J. One Cyprien Azema, a defendant herein, having caused an 
undivided interest of certain immovable property to be seized as be-. 
longing to his judgment debtor, the plaintiffs alleging that they had 
purchased the interest of the debtor prior to its seizure, enjoined the 
execution of the writ and asked to be declared owners of the aforesaid 
interest. 

The injunction was dissolved on motion, with damages, and plain- 
tiffs have appealed. 

The facts undisputed are these: 

P. A. Aucoin was the joint owner with the plaintiff, his sister, of 
property consisting of a house and lots in the town of Thibodaux, 
which they had inherited from their deceased parents. 

On the 23d of January, 1883, Aucoin conveyed to one E, A. O'Sullivan, 
by notarial act passed in the city of New Orleans, the following, as 
described in the deed: 

“The undivided one-fourth part, share and interest in all the estate, 
right, title and interest, property, possession, share, claim and demand 
of every nature and kind whatever, of him the said P. A. Aucoin, in 
and to the succession and estate of his deceased parents * * * * 
without exception or reservation, and to the property, rights, credits 
and effects belonging thereto, whether in whole or in part, and whether 
in this State or elsewhere, and also in and to any and all property, to 
or in which it may hereafter appear that the said successions or estates 
are entitled or in anywise interested.” 

‘This act was recorded in the parish of Lafourche on the 24th of Jan- 
uary, and the seizure made on the 23d of May, following. 

It was alleged in the petition that this conveyance was made to 
O'Sullivan as the agent and attorney of plaintiffs and for their benefit, 
and for a price or consideration paid by them. 

That O'Sullivan received or accepted the conveyance for the plain- 
tiffs is evidenced by a counter-letter to that effect, purporting to be 
dated 25th of January, 1883, and which we think was properly admit- 
ted in evidence, though not recorded. 

The consideration expressed in the deed for the property was $1000 
cash. 

It was charged in defendants’ motion to dissolve that this convey- 
ance was a bare simulation, that the pretended purchaser did not buy 
and that he paid no price or consideration whatever for the property. 
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Under this issue of simulation the plaintiff proved that the real con- 
sideration paid consisted of notes owing by Aucoin to them, amounting 
to about $941, and which were in the hands of O’Sullivan, their attor- 
ney, for collection, and which were surrendered to their debtor on the 
passing of the act of sale. 

This evidence too, in our opinion, was competent on the special 
denial made by defendant of any price or consideration being paid and 
on the question of simulation raised by them. 

There was no ‘charge of fraud or illegal preference contained in the 
answer. 

It will be seen from the above that before any seizure by the sheriff 
of the property in question, Aucoin, the debtor, had ceased to be the 
owner of it, that he had parted with his title to it for a valuable con- 
sideration, and that the act of conveyance had been duly recorded in 
the parish where the property was situated prior to such seizure and 
that possession followed the passing of the act. 

It is plain, therefore, that Aucoin, the seized debtor, could have 
asserted no title to the property against either O’Sullivan, or the plain- 
tiff, or anyone else. 

A judgment creditor can only seize directly immovable property 
which his debtor has conveyed to another by regular act duly recorded, 
where the sale or conveyance is a pure simulation, for the reason that 
notwithstanding the purported transfer, the debtor is still the true 
owner and had never ceased to be such; and that there had in fact 
been no sale, no price paid and no intention to sell. It must be an 
entire simulation, both as respects the seller and the buyer, to entitle 
the creditor to such right. 

The right of the creditor in this instance to seize did not depend in 
the least on the fact whether O’Sullivan was a real or simulated buyer, 
or whether he had bought for himself or for another, but on the fact 
whether the debtor had or not sold the property to anyone for a valua- 
ble consideration and thereby divested himself of title, and the deed 
had been recorded. If there was any reality about the sale, the cred- 
itor could not legally have seized regardless of the transfer, but should 
have resorted to an action of nullity. 

Being satisfied, therefore, that the act in question was not a pure 
simulation, we must conclude that the seizure in question was unwar- 
ranted in law and the plaintiffs or their agent, being in possession of 
the property under the conneyance in question duly recorded, had a 
right to resist the seizure by injunction. ° 





182 SUPREME COURT OF LOUISIANA. 





Shelly vs. Winder. i we 





There is another question raised touching the sufficiency of the de- 
scription in the deed to effect a transfer or conveyance of the property. 
We have carefully considered this question, and are satisfied that, 
though the description is somewhat defective, it could not be held 
void as between the original parties and that evidence aliunde to help 
out the description or establish the identity of the property was permis- 
sible; and that under the facts of this case the judgment creditor of 
Aucoin, the vendor, could have in this suit no superior rights to the 
parties to the act. 

We shall content ourselves with declaring that, under the evidence, 
the seizure was illegal and was properly opposed by the plaintiff, but 
whilst so concluding, shall leave open all questions which cannot be 
considered in this case, but which might be urged in another form of 
action. We shall simply perpetuate the injunction on the ground that 
Azéma, the seizing creditor, had no right to resort to a direct seizure. 

It is, therefore, ordered, adjudged and decreed, that the judgment of 
the lower court be annulled, avoided and reversed ; and proceeding to 
render such judgment as should have been rendered, it is now ordered, 
adjudged and decreed that there be judgmeut for the plaintiffs perpet- 
uating the injunction and that defendants pay costs of both courts. 








No. 9074. 
M. SHELLY vs. T. L. WinpEerR.—M. Levy & Bro., INTERVENORS. 


The purchase of such movables as mules cannot destroy the verdor’s privilege by impress- 
ing upon them the merely metaphysical character of immovables by destination, but 
such destination is suberdinate to the vendor's right. 

In an action by vendor of a plantation for dissolution of sale by reason of breach of the 
resolutory condition, he cannot claim mules attached thereto after his sale, to prejudice 
of the privilege of the vendor of the mules, nor is he interested in the question of regis- 
try of said privilege. 


PPEAL from the Nineteenth District Court, Parish of Terrebonne. 
Goode, J. ; 


E. H. McCaleb and L. F. Suthon for Plaintiff and Appellant : 

1. Appellant’s constitutional right of appeal cannot be taken away by the ex parte aftidavit 
of appellee. Alleged acquiescence in the judgment appealed from must be brought to 
the attention of the court by the highest species of evidence which the facts are ‘sus- 
ceptible, otherwise it cannot be noticed. 29 A. 862; 32 A. 176. 


2. The provision of Article 567, C. P., will not be extended by presumption or implication. ° 


The acts relied on to show an acquiescence in the judgment appealed from should be 
unequivocal. 29 A.763. Where the judgment is seyerable and divisible, its partial exe- 
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cution will not debar appellant’s right of appeal as to the remainder. 35 A. 213; 4A. 
216; 3 R. 253; 6 R. 273: 3 A. 358, 593; 23 A. 152; 3 Wal. 687, 688. 

Mules placed upon a plantation by its owner and intended for the cultivation thereof, 
become immovable by destination. R. C. C. ast. 468; 23 A. 749; 27 A. 657. 

The vendor's privilege upon movables which have become immovable by destination 
ceases to exist. and cannot be exercised to the prejudice of third persons, hypothecary 
creditors of the vendee. Tropleng Priv. et Hyp. T. 1, Nos. 109, 114, et seqg.: C. rej. 22 
Janv. 1833 (Mirault): S.-V. 33, 1, 446: D. P. 33, 1, 151: Grenoble, 18 Janv. 1833 (Marade); 
S.-V. 33, 2, 462; D. P. 33, 1, 85. 

The vendor of movables cannot demand the resolution of the sale for the non-payment 
of the price, when the objects sold have become immovable by destination and are sub- 
ject to the hypothecary claims of third versons. Lyon. 21 Mars. 1839 (Cavé): §.-V. 39, 2, 
423; D. P. 39, 2, 104: CU. rej. 9 Dec. 1835 (Périer); S-V. 36,1, 177; D. P. 36,1,5; Paris. 
16 Aout, 1832 (Veyvasset); 5.-V. 33, 2, 474; D. P. 34, 2, 25 ; Paris, 24 Nov. 1845 (Hallette); 
S.-V- 45, 2, 664: Marcadé, T. 6, Tit. VI. art. 1656, p. 288: Paris, 25 Juill. 1346 (Maire): 
S.-V. 46, 2, 358: D. P. 46, 2, 151; P. 46, 2, 562, and id.; C. rej. 9 Juin, 1847 (méme affaire;) 
S.-V. 47, 1. 689; D. P. 47, 1, 248. ' 


The vendor of an immovable, availing himself of the resultory condition. must have the 
property restored with all the improvements and accretions which have become incor- 
porated with it. 3 A. 608, 


Moore & Badeaur, tor the Intervenors, Appellees : 
ON MOTION TO DISMISS. 


Appellant cannot reap the benefits of the judgment in its favorable features and ask in the 
same breath the reversal of the same judgment in other respects when unfavorable to 
them. 32 A. 947. 


Having gone into possession of the plantation under the same judgment which rejected his 
demand for the mules and having seized the mules as movables and claimed a portion 
of the proceeds of their sale. the appellant has abandoned the only question which is 
raised by him on appeal. 


ON THE MERITS. 


The resolution of the sale of « plantation does not carry with it mules purchased subse- 
quently to the purchase of the plantation, nor is the vendor's lien on said mules lost by 
the fact that the plantation reverts to its original owner. C. C. 2045; 31 A. 634: 32 A. 
463; 29 A. 607: 28 A. 741; ©. C. 3250; 32 A. 463; 29 A. 607: 28 A. 741; ©. C. 3250; 14 A, 
342; 28 A. 739: Pothier Contract of Sale, secs. 382, 404, 470. 


The registry laws are to be consulted only when there is a conflict between parties claiming 
mortgage or privilege. Shelly’s claim is not based upon either. 32 A. 463; 24 A. 541; 
24 A. 498; 12 R. 279; 12 A. 699: 12 A. 227: Con. 1879, Act 177. . 

Where a privilege is granted by law, it is for him who maintains its loss to show some pro- 
vision by which it is extinguished or excepted from the general rule. 12 A. 698. 

The vendor's privilege is not lost by the fact that the property has become immovable by 
destination; quoad the vendor it is always a movable. 28 A. 750; 32 A. 1285; 34 A. 535, 
923; C. C. 3227, 3277; 12 A. 227. 


The opinion of the Court was delivered by 
Fenner, J. Shelly sold a plantation to Winder on credit. There- 
after, Marx Levy & Co. sold to Winder twenty mules on credit, which 
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were attached to the plantation. Shelly sues Winder for a resolution 
of the sale for non-payment of the price. Levy & Co. intervene, oppos- 
ing the subjection of the mules sold by them, to Shelly’s claim, and 
praying judgment against Winder for price of the mules, with recogni- 
tion of their vendor’s privilege thereon. 

The judgment appealed from resolved the sale of the plantation, but 
recognized and enforced Levy & Co.’s privilege on the mules sold. 


The appellant assigns error in the judgment, on two grounds: 


1. That the vendor’s lien on the movables sold was extinguished by 
their conversion into immovables by destination. 


2. That the lien was lost by failure to record it until after the insti- 
tution of the resolutory action. 

Certain French authorities are quoted in support of the first proposi- 
tion, but others are of a contrary opinion. This Court has adopted the 
view of Troplong, to the effect: ‘‘ That the purchaser of such movables 
as mules, agricultural implements, etc., cannot affect the rights of the 
vendor thereof by impressing upon them the purely metaphysical qual- 
ity of immovables. The thing sold subsists in all its parts just as it 
was when sold, without any change in its nature, or otherwise, except 
in its destination; and such destination is considered as imperfect and 
subordinated to the rights of the vendor.” Troplong Priv. and Hyp. 
No. 113; Carlin vs. Gordy, 32 A. 1285; Gary vs. Burguiéres, 12 A. 227; 
Bergeron vs. Patin, 34 A. 535. . 

As to the alleged defect of registry, we consider that it is one with 
which plaintiff has no concern. He does not assert any mortgage or 
privilege on the property. He simply claims the dissolution of his sale 

for breach of the resolutory condition, the effect of which is to “ place 
4matters in the same state as though the obligation had not existed,” 
and ‘‘to oblige the creditor to restore what he has received.” C. C. art. 
2045. Shelly never sold these mules to Winder and has no right to 
claim.them in this action. The authority cited from 3 A. 608, refers to 
the offspring of slaves sold and is governed by different principles, 
which readily suggest themselves. The eftect of the dissolving condi- 
tion being to put the parties in the same condition as if they had never 
contracted, it follows that the offspring of slaves sold return to the 
seller with their parents, for the reason that, had there been no sale, 
they would have belonged to the seller. 


These principles have no application here. 


Judgment affirmed. 
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THE STATE OF LOUISIANA Vs. WILLIAM GREEN. 


The object of a formal bill of exceptions is to apprise the appellate court of what has been 
deemed exceptionable and the grounds therefor. Where therefore no grounds are set 
out in the bill, there is nothing upon which the court can act. 


The trial judge has always had, and always exercised. the right to question witnesses either 
for the State or the defense. 


A motion in arrest of judgment lies only for defects apparent on the face of the record. A 
defect which appears only by the aid of testimony cannot be the subject of a motion in 
arrest. 

\ PPEAL from the Sixth District Court, Parish of Morehouse. 

4 Brigham, J. 


J. C. Egan, Attorney General, for the State, Appellee. 


Todd & Todd tor Defendant and Appellant. 


‘The opinion of the Court was delivered by 

MANNING, J. From a conviction of larceny aud sentence to hard 
labor for six months the defendant appeals. 

The first bill of exceptions states -that the prosecuting officer asked 
a witness if it was not a fact that one Charles Biglow, who was found 
in possession of the property stolen, had made an affidavit against the 
defendant, under which he had been arrested, and that the counsel for 
the prisoner objected to the question, and his objection was overruled. 

The object of a formal bill of exceptions is to apprise the appellate 
court of what has been deemed exceptionable, and the reasons why it 
is so, in other words the grounds of objection to the action or ruling of 
the trial court. Nothing whatever is stated in this bill except the fact 
that the defendant objected to the question, and we do not therefore 
know from the bill what objection was urged, and can conceive of no 
serious objection to such an unimportant questien. State vs. Red., 32 
A. 819. 

The second bill is to a question addressed to a witness by the judge, 
and the ground of objection is that the judge has no right to interrogate 
witnesses in behalf of the State, and should not ask such questions as 
might prejudice the accused with the jury. 

The judge takes pains to explain that a question asked of a witness 
and his answer thereto was not fully heard by him, and his question 
had for its object the better understanding of what had been asked 
and answered, but even without this explanation the objection is 
frivolous. 
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The trial judge has always had and always exercised the right to 
examine witnesses. Roscoe Crim. Evy. 164. Indeed there was a time 
when no one else could ask questions on behalf of the accused. Coun- 


sel was not allowed one accused of crime, and the judge oftentimes in - 
Javorem humanitatis would check the ardor of a zealous witness by 


searching questions that revealed glimpses ef a successful defense. 
The judge has not to sit as an automaton. He can ask proper legal 
questions within proper legal limits. He is impartial from the respon- 
sibility of his position and from judicial habit. He has to take care 
that neither party shall suffer unlawfully, for it is a mistake to suppose 
that there is but one party interested in a criminal prosecution. The 
State has rights no less sacred than the accused, and the judge has both 
of them in his keeping. 

The motion in arrest ix on the ground that the accused was not 
indicted at aregular jury term, because the terms had not been charged 
in any manner permitted by the statutes, and this called jury term 
had not been ordered legally. 

It is sufficient answer to say that the objections come too late. It is 
very old criminal law that a motion in arrest lies only for defects appa- 
rent on the face of the record. 1 Chitty Crim. Law, 661; State vs. 
Nolan, 8 Rob. 513; State vs. Harris, 30 A. 90; State vs. Chandler; 
just decided. A defect that appears only by the aid of testimony 
cannot be the subject of a motion in arrest. 

Judgment affirmed. 

Justice Todd concurs in the decree. 





No. 9071. 


Herrs or L. D. Gosstn et AL. vs. C. C. WILLIAMS AND MOoRGAN’S 
LOUISIANA AND TEXAS RAILROAD AND STEAMSHIP COMPANY. 


An action in damages against a common carrier for injury sustained by goods between de- 
livery by consignor for transportation and delivery at the place of destination, arises 
from the breach of the contract of affreightment ex contractu, not from a quasi offense 
ex delicto. The negligence er non-feasance does not constitute a case of trespass, which 
implies the actual commission of an act by the use of force or violence. 

A suit to recover damages said to have been thus sustained in consequence, must be brought 
at the place of the domicil. 


PPEAL from the Twentieth District Court, Parish of Lafourche. 
Knobloch, J. 


Taylor Beattie for Plaintiffs and Appellants. 
J. B. Winder and Leovy & Kruttschnidtt for Defendants and Appellees. 


The opinion of the Court was delivered by 
BermupDEz, C. J. This is a suit against a common carrier, fo) 
damages said to have been sustained in consequence of want of propel 
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care and attention, on the part of the carrier, to goods delivered for 
transportation, which, when destination was reached, had to be sold at 
a loss of $1147 532. 

The suit was brought in the parish of Lafourche, but was met with 
an exception to the jurisdiction of the court, to the effect that it could 
be instituted only at the domicile of the corporation, which is in New 


Orleans, under the terms of its charter in that respect. 

From a judgment sustaining this defense and dismissing the suit, the 
plaintifts have appealed. 

Sec. 12 of the charter of the company reads as follows: 

** The domicile of the company shall be the city of New Orleans, and 
citation shall be served there on the presidcnt of the company, or, in 
his abscnce, on the secretary ; and the company shall be sued only at 
its domicile, except in actions of trespass, when the company may be 


sued in the parish in which the trespass has taken place.” 


In the enumeration of the exceptions to the rule which requires that 
the defendant be sued before the judge having jurisdiction over the 
place of his domicile, the Code of Practice mentions the cases in which 
a corporation shall commit trespass, or do anything for which an action 
for damages lies. (C. P. 165, (9). 

In order, therefore, to justify the institution of this suit before the 
district court for the parish of Lafourche, the proposition is advanced 
that “a refusal by a common carrier to receive freight and when 
received to take proper care of it, is an action violative of the general 
duty of such a common carrier which gives rise to a quasi offense which 
authorizes an action ex delicto, for dan.ages. It is, therefore, pointedly 
urged that such a refusal, by which damage arises, constitutes a trespass 
within the intendment of that word, as used in * * * the charter 
of this company.” The ruling in 33 A. 954 is invoked in support of 
that theory. 

When ruling, as we did in that case, we did not say that the com- 
pany could be sued, nothwithstanding sec. 12 of its charter, just as it 
might have been if that section had not been provided and that parties 
claiming damages from it were protected by the article of the Code of 
Practice. 

It is evident that the Legislature, by granting to the company the 
immunity from suit out of New Orleans, its legal domicile, except in cases 
of trespass, meant to confer some privilege or advantage which, other- 
wise,, would not have existed. The design was clearly to restrict the 
character of suits, not brought at the place of domicile, to cases of 
trespass. 
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The question decided in 33 A. 954, was: whether the killing of a 
mule by the employés of the same company, in charge of a locomotive 
and train of cars, was or not a trespass, within the provision of sec. 12 
of the charter. We there held that the word trespass, as found in the 
charter, was used in its broadest sense, so as to comprehend a variety 
of wrongs having the common element of a use of force, whether direct, 
or indirect. 

What we are called upon to determine in the present controversy is, 
therefore, simply : 

Whether or not the cause of action set forth, discloses a case of 
trespass. 

The pith of the complaint is, that the company first refused and 
neglected to take the goods of plaintiffs; and, tinally, that when it did 
receive and transport the same and when the place of destination was 
reached, the produce was found to be so deteriorated, in value and 
quality, that it had to be sold at sacrifice and loss. The plaintiffs 
claim that, as the damage was cansed by the negligence of the com- 
pany, they are entitled to recover. 

The action clearly is one for the recovery of damages which are 
stated to be the result of negligence, consisting, as is alleged, in allow- 
ing the article to rpmain exposed to the inclemency of the weather. 

The negligence complained of is not in this suit as it was iv the case 
of the mule. It cannot be claimed that, thereby, an act was committed, 
but, on the contrary, it is averred that acts were omitted. The ground 
for relief is not the commission but the omission of an act. 

Trespass is defined to be: an unlawful act committed with violence 
vi et armis to the person, property or relative rights of another. 

An action for trespass is that which is instituted for the recovery of 
damages for a wrong committed against the plaintiff with immediate 
force. 

It does not lie for mere nonfeasance. Bouvier’s Law Dict. Vo. Tres- 
pass (torts) (remedies). 


The word is likewise defined to mean: a hurtful use of violence 
which is wrongful; a wreng done with force. It excludes all varieties 
of wrongs in which force can neither be perceived, nor implied, such 
as negligence. There must be a wrongful injury or taking. Abbott 
Law Dict. Vo. Trespass (602). 


In Montgomery vs. Levee Co. 30 A. 609, while considering the excep- 
tion found in sec. 9 of the Article of the Code of Practice alluded to, 
this court formally said: that the Legislature contemplated the active 
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violation of some right, or the doing of some other illegal thing, acts of 
commission which give rise to an action for damages, and that the rule 
does not apply to omissions, neglect ar failure to do. Wrongs of this 
class are excluded by the use of the words commit and committed * * 
which, necessarily, imply action. 

In the instant case, the charge is distinctly made that the company 
neglected to take proper care of the produce. Hence the injury. This 
charge clearly implies an omission and repels the idea of an act. 

It is to be observed that the section of the charter, after making the 
exception in cases of trespass, provides that the company, in such cases, 
may be sued in the parish in which the trespass has taken place. 

Those ending terms are clearly equivalent to the word commit, which 
was the subject of comment in the case just cited. 

Applying those rules to the case at bar, it clearly appears that, as 
the damage, if any, was occasioned by the mere omission to do that, 
which it is claimed, duty imposed on the carrier, the action is not one 


disclosing a case of trespass within the intendment of the charter of 


the company. 

Another consideration which confirms strongly the same conclusion, 
is, that the damage claimed, if it was occasioned, arises from tle vio- 
lation of a contract, that of affreightment, which manifestly exists 
between consignor and carrier. It does not come within the class of 
damages occasioned er delicto. It flows from the breach of a special 
obligation created by a special contract. 

The character of the action is that of an action for damages resulting 
from a failure to comply with a contract of affreightment. 

In support of this conclusion it suffices to refer to the main reasoning 
of this Court, in Kohn vs. Carrollton, 10 A.719, which was subsequently 
affirmed in 26 A. 677. 

The district judge, in an able and elaborate opinion, has well sus- 
tained the exception to the jurisdiction. 

It is, therefore, ordered and decreed that the judgment appealed 
from be affirmed, with costs. 








No. 9068. 
THE STATE EX REL. MULLER BroruHers vs. H. L. Lazarus, JupGE 
Civit District Court, ETC. 


"he only bond which can be required of a party appealing suspensively from a judgment 
rendered against such party, as a judgment debtor, for a forced surrender of his property 
under the provisions of sec. 1781, Revised Statutes, is a bond for probable costs, 
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Such a judgment does not condemn him to pay any sum of money or to deliver any movable 
or immovable property ; hence the appeal bond is not regulated by Arts. 575, 576 and 577, 
Code of Practice. 


In fixing the amount of a devolutive appeal bond. the judge of the lower court must ascer- 


tain the amount of probable costs, and in computing che same in appeals from the Civil 
District Court for the parish of Orleans, he must consider the system which requires the 
payment of the transcript to or otherwise provided for 


oe for Mandamus. 


A. B. Philips and Albert Voorhies tor the Relators. 


The Respondent in propria persona. 





‘The opinion of the Court was delivered by 

Pocnuk, J. In the suit entitled John E. Thomson vs. Miiller Bros., a 
definitive judgment was rendered against the defendants on the 28th 
of May, 1883, in the sum of $5485 77. Execution having issued thereon, 
the sheriff returned that he had found no property of the defendants to 
levy upon. 

Whereupon, plaintiffs instituted proceedings under section 1781 of 
the Revised Statutes, with a view to a forced surrender of their prop- 
erty by the judgment debtors, and obtained, on the 8th of November, 
1883, an order for such surrender conformably to the provisions of said 
statute. 

On the trial of an exception to that proceeding, the original order 
was annulled so as to be restrict: d in its effect to one of the defendants 
only, by a judgment made final on January 11, 1884. The defend- 
ants then presented a petition praying for appeal from the various 
judgments and decrees rendered against them in the premises. 

In an order dated January 2), 1884, a devolutive appeal was allowed 
from said judgment and decrees, on a bond of two hundred and fifty 
dollars; and a suspensive appeal was granted from the judgment of 
January 11, 1884, on a bond of one thousand dollars. 

The defendants, who are the relators in the present proceeding, 
complain that both of the bonds required by the court are excessive, 
and they urge that both should be reduced to one hundred dollars each. 

In the absence of a statement showing the amount of costs already 
incurred in the two judgments, we are not prepared to say that the 
judge erred in fixing the amount of the bond for the devolutive appeal. 

It is elementary, that the amount of such bond niust be determined 
by the amount of the costs already incurred and likely to be met with. 
Considering that, under existing laws regulating appeals from the parish 
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of Orleans, the transcript is to be paid cash, and that the probable costs 
in this Court are in the main covered by additional security or by a 
deposit of twenty dollars; we hold, however, that the judge of the 
lower court, in fixing the amount of a devolutive appeal bond, must 
base his calculation on costs only which are covered exclusively by the 
appeal bond. And, we think that the bond should be fixed so as not 
to exceed double the amount of the costs already incurred. 

Tested by this rule and under the foregoing considerations, we must 
say that the bond complained of impresses us as being somewhat 
excessive. 

But, in our decree, we shall not conclude the judge on that question, 
and shall direct him to determine the amount of the bond in accordance 
with the views which we have expressed above. 

We shall now consider relators’ complaint of the bond required of 
them in their suspensive appeal from the judgment of January 11, 1884. 

As above stated, the effect of that judgment is the compulsory sur- 
render of their property by the judgment debtors. 

It does not condemn them to pay any sum of money or to deliver 
either movable or immovable property, and hence, we conclude in 
such a case, a bond sufficient to cover costs is all that can be required 
of the appellant for a suspensive appeal. State er rel. Hickey vs. Judge, 
20 A. 108; State er rel. Beebe vs. Judge, 23 A. 31. 

In his answer the respondent urges that the appeal taken from that 
judgment will have the effect of hindering and delaying the execution 
of the moneyed judgment. We cannot take that view of the appeal. 
In our opinion it only suspends the proceedings looking to the pro- 
jected forced surrender of the detendants, or to their possible imprison- 
ment under the provisions of the statute invoked by the judgment 
creditor. Pending this appeal the judgment creditor has the unques- 
tioned right to proceed with the execution of his judgment by means 
of alias writs of fi. fa., or garnishement process, so as to reach any of 
his debtor’s property, rights or credits which the sheriff had failed to 
find and which may be subsequently discovered. 

The relators were clearly entitled to their suspensive appeal on a 
bond for probable costs only. 

It is, therefore, ordered that a peremptory writ of mandamus issue, 
directed to the respondent judge requiring him to fix the amounts of 
the bonds, for the devolutive and suspensive appeals granted by him 
in the case entitled J. E. Thomson vs. Miller Bros., in order to cover 
the probable costs in each of the judgments appealed from, and to 
ascertain said costs in accordance with the views herein expressed. 
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 Stateexrel. Irwinvs. Judge tt—<“‘™SC~™ 
No. 9086, 
THE STATE EX REL. Epwarkp Irwin vs. THE JUDGE OF DIVISION 
E, Crvit District Court, PvRIsH «© F ORLEANS. 


Where a party alleging that an order dissolving his injunction on bond will cause him an 
irreparable injury. appeals therefrom and perfects his appeal by seasonably executing 


and filing his bond, the judge granting the appeal cannot rescind the order therefor’ 


because he subsequently concludes that the injury is not irreparable. With the filing 
of the appeal bond, fulfilling all the legal requisites, his jurisdiction and control in such 
case over the matter ceased. 


gataiacaaaa tor Mandamus. 
y gs 





T. Gilmore d: Sons tor the Relator. 


Bayne & Denégre for the Respondent. 


The opinion of the Court was delivered by 

Topp, J. The, relator applies to the Civil District Court of the Par- 
ish of Orleans for an injunction against the “ Great Southern Telephone 
and Telegraph Company,” to prevent said company from erecting a 
post and putting wires thereon, in front of his residence. 

Tie preliminary injunction was granted, and subsequently, after the 
trial of a rule therefor, it was dissolved on bond, the amount thereof 
being fixed at $2500. From this order a suspensive appeal was applied 
for to this Court and allowed, on the execution of an appeal bond for 
$250, with proper security, which bond was seasonably furnished and 
duly filed. 

Subsequently, upon the motion of the company, defendant therein, 
this order of appeal was rescinded by the district judge. 

The relator, under this state of facts, applies to this Court for a writ 
of mandamus to compel the judge to annul his rescinding order and 
send up the appeal; and also for a writ of prohibition against him and 
the company to prevent any proceeding, under the last mentioned 
order. 

We think he is clearly entitled to the relief asked for. The general 
rule is well settled that, when an order for an appeal is made and the 
required bond is furnished by the appellant, the court from which the 
appeal is taken has no longer jurisdiction over the cause. To this rule 
there are some exceptions, but this case does not come within any of 
them. We are referred to the case of State er rel. Cientat vs. Judge, 
32 A. 816, and the Fairex case, 33 A. 927, as opposed to this view and 
as maintaining that the judge, after the appeal is perfected, may rescind 
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the order if he concludes that the case is not appealable. In neither of 
the cases cited was the precise point now presented before the Court. 
In the one case the appeal was takem after the legal delays had ex- 
pired, and in the other the judgment appealed from was a consent 
judgment. It is true that in one of these decisions it is stated that an 
order of appeal may be set aside by the judge when the case is not 
appealable, but that evidently referred to cases that were plainly and 
palpably unappealable, by reason, for instance, of the amount in dis- 
pute being insufficient to give jurisdiction to this Court, or because the 
judgment was a consent judgment, or for other radical cause, and 


where the order was inadvertently made in the face of such obstacle to 


the appeal. 

Here, the question to be determined touching the applicability of the 
order was whether the order would cause an irreparable injury, and the 
granting the appeal, thus involving a mixed question of law and fact, 
necessarily demanded the exercise of a judicial discretion and rested 
not upon any extrinsic fact or upon a question of a compliance or non- 
compliance with any legal requirement, but on the decision of the judge 
upon the issue presented and which decision constituted a judgment up- 
on that issue; which judgment, when given and pronounced, became 
irrevocable so far as the judge was concerned, when it was followed by 
the required formalities to perfect the appeal. This order of appeal 
may have been rendered in error, but if so the error was not for the 
judge granting it to correct, but a matter to be determined by the 
appellate court. 

It is, therefore, ordered that the mandamus and prohibition asked 
for be made peremptory. 


No. 9043. 


THE STATE OF LovistIANA vs. HENRY ROWLAND ET AL. 


The incompetency of one member of a grand jury vitiates an indictment found by it, and a 
motion to quash, on such ground, made prior to plea, is timely and proper. 


PPEAL from the Fourth District Court, Parish of Winn. 
Bridger, J. 


J.C. Egan, Attorney General, for the State, Appellee. 
N. A. Little for Defendant and Appellants. 


The opinion of the Court was delivered by 
FENNER, J. The State is appellant from a judgment of the lower 
court quashing the indictment against defendants, on the ground that 
13 
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one of the grand jurors, who found the bill, was not a resident of the 
parish of Winn for twelve months next preceding his service as grand 
juror. 

The fact of his non-residence is not disputed, nor is it denied that, 
under the law, it operated the disqualification of the juror. 


The contention of the State is, that the objection to the grand jury 


came too late, because not urged prior to the finding of the bill of 


indictment. 
The motion to quash was filed at the arraignment of defendants 
and before pleading to the indictment. 


It has long been settled, in this State, that the incompetency of one 
member of a grand jury vitiates the indictment found by it; and that 
the objection may be urged after finding of the bill. State vs. Nolan, 
& Rob. 513; State vs. Jones, /d. 616; State vs. Parks, 21 A. 251. 


Judgment aftirmed. 


No. 9053. 
JULES LAPENE vs. TELEMAQUE BADEAUX. 


Although the contract of sale be perfect, when entered into by competent parties the mo- 
ment that the thing and the price are agreed upon, and although the purchaser may be 
considered as the owner of the property, such vendee is not entitled to demand and 
obtain possession, and in default to claim rents and revenues, where the price payable 
cash has not been paid, but was retained without justification. 

Payment of the price .is an essential condition. precedent for demand of delivery or pos- 
session. 


Purchasers of rea) estate at succession sales who assume to withhold payment on the pre- 
tence of paying an anterior mortgage creditor and applying the residue to their own 
next ranking claim, do so at ther risk and peril. 

Where it is subsequently judicially ascertained and decreed that such purchasers have re- 
tained more than they should have done and illegally withheld payment, and that such 
purchasers have to pay and they do actually pay, itis only from the time of such pay- 
ment that they are entitled to demand and receive delivery and possession of the prop- 
erty to them previously adjudicated. 

Purchasers or adjudicatees thus in default cannot stand in court to recover for the fruits and 
revenues of the property prior to the date of payment. They cannot both keep the 
money and enjoy the property. 

An action by them for rents and revenues dves not lie against one in possession and who is 
not the vendor. where it was by agreement with such party that the suit was brought, 
aud where tht title or sheriff's deed was recorded after the period for which compensa- 
tion is sought. 
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Lapéne vs. Badeaux. 
The unqualified taking possession of such property claimed to have been dilapidated, is a 
bar to an action in damages. 
APPEAL from the Twentieth District Court for the Parish of La- 
fourche. Knobloch, J. 





John Ray tor Plaintitt and Appellant. 


1. When property is sold at auction, the highest bidder is declared to be the purchaser, and 
the thing sold is adjudicated to him. R.‘’. C. 2607. This adjudication is the comple 
tion of the sale. The contract from that time is governed by the same rules which 
govern the ordinary contract of sale. R. C. C. 2608, 2456. 

2. A purchaser at a judicial sale of the property of an insolvent has the right to retain in 
his hands, as part of his bid, the amount of special mortgage existing on the property 
before the insolvent became the owner of it. and which are not cancelled by the judicial 
sale. Succession of Triche, 29 A. 384. The balance of his bid he has a right to appro- 
priate to the payment of the next oldest special mortgage on the property, upon giving 
security to pay any amount that may be found due by the insolvent estate having a 
reference over such mortgage, on final settlement of the estate. Succession of Triche, 
29 A. on p. 387; Goodlove vs. His Creditors, 8 La. 302; Snecession of Foulkes, 11 A. 593 

3. A purchaser at judicial sale acquires such a vested right in the property, by the adjudi- 
cation, that it cannot be taken from him unless he refuses to comply with the terms of 
sale. When that refusal is recognized by a judgment ordering the property to be sold at 
the risk of purchaser, it is a complete divestiture of any right under the first adjudica- 
tion. Washburn vs, Green, 13 A. 332: Doll vs. Kathman, 23 A. 486, 

Inasmuch as Lapéne was never in default in the payment of his bid, the titles to the prop- 
erty acquired by his bid on the fourth of September, 1875, vested in him from the date 
of the bid; the bid and the subsequent payment of the price is all one continuous trans- 
action. 

Plaintiff is not bound to show a perfect title in order to recover against a mere tres- 
passer without title. Patin vs. Blaize, 19 La. 396: Bonis vs. James, 7 Rob., on pp. 153, 
154; Stevenson vs. Goff. 10 Rob.. on p. 103; Cumings vs. Bach, 12 A. 748; Hebert vs. 
Lege, 29 A. 511. Defendant in this case was a mere trespasser on the premises 
Moore & Badeaur tor Defendant and Appellee. 
The bare agreement for the object and the price is the perfection of a contract of sale 
in the sense that it forms only the engagement of the contiactors to perform reciprocally 
what they promised to one another. Thus, the seller is bound to deliver the thing sold 
and the buyer to pay the price, and it is in this sense alone that the contract of sale is 
perfected by the bare consent. Domat Civil Law, note to sec. 275. 
It is true that Article 2608 declares that the adjudication is the completion of the sale. 
But it was never the intention of the law-giver to say that the sale should be complete 
when the purchaser had refused to comply with the terms of the sale on demand. 13 A. 
332; 23 A. 486; 24 A. 370: 16 A. 142. 
Until a bidder complies with the terms of his contract and is sent into possession of the 
property purchased he is not considered the owner and can maintain no suit for the 
rents and revenues of the property. 93 U.S. (3 Ogto) 424. 
Though the law may deny the right to a ‘‘mere trespasser” to question the title of his 
pursuer, the right to do so may, however, be accorded to the ‘trespasser’ by the party 
claiming title. The question of title in this snit is put at issue by the express written 
consent of plaintiff. which see at Record, p. 14 et seq. 


The opinion of the Court was delivered by 
JeRMUDEZ, C.J. This is an action for the recovery of a large 


amount, as the value of the occupancy and enjoyment of certain real 


property and as damages for injury done thereto. 
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By consent, a preliminary defense was set up for the purpose of hav- 
ing it determined whether the plaintiff, or the succession from which he 
claims title, had a right to sue, as is done. 

From a judgment denying him a right of action the plaintiff appeals. 

The facts are simply the following: 

On the 4th of September, 1875, the plaintiff became the adjudicatee, 
of certain real estate at the probate sale made of property belonging to 
the succession of Drauzin Triche, for $8230, payable cash. 

Instead of complying with the terms of the adjudication, plaintiff 
declined to do so, insisting that he had a.right to withhold the whole 
amount to meet a first conventional mortgage and a second similar one 
in favor of a firm of which he was a member and represented, and 
which would absorb the residue. R 

Considerable litigation ensued, which terminated by the recognition 
of a number of mortgage claims anterior to that of plaintiff, and by a 
judgment ordering him to pay the same, amounting to $8060, out of 
the price of adjudication, within a stated delay, and in default of such 
payment directing the sale of the property adjudicated at his folle 
enchére. It was not until the 27th of March, 1888, that this sum was 
paid. Whereupon, Lapéne was sent into possession of the property. 
The sheriff’s deed was recorded in the proper conveyance book on the 
30th, three days after. 

This suit was instituted on September 17, L823. 

It is based upon the theory that the plaintiff became the absolute 
owner of the property adjudicated to him on the 4th of September, 
1875, some eight years previous* that as such he is entitled to the fruits 
and revenues thereof. 

Article 2456, R. C. C., declares: 

“That the sale is considered perfect between the parties and the 
property is of right acquired to the purchaser, with regard to the seller, 
as soon as there exists an agreement for the object and the price, 
though the thing be not delivered nor the price paid.” 

The subsequent article, 2608, on the subject of sales at auction, or 
public sales, provides: : 

“That the adjudication is the completion of the sale; that the pur- 
chaser becomes the owner of the thing adjudicated and the contract is 
from that time subjected to the same rules which governs the ordinary 
contract of sale.” Vide also C. P. 690. 

The following article, 2609, declares: 

“That if the adjudication be made on condition that the price shall 
be paid in cash, the auctioneer may require the price immediately 
before delivering possession of the thing sold.” 
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The Code of Practice, in relation to judicial sales, is to the effect that 
if the adjudicatee refuses to pay the price of adjudication to the sheriff, 
the latter shall expose the thing to sale anew and adjudge it to another 
person. 

Succession sales are declared to be judicial sales by Article 2622, R. 
C. C. 

It is apparent from the spirit’ and letter of those different texts of 
law, that it is the contract which is perfected by the agreement of com- 
petent parties as to the thing and price; but that title to the property 
is really transferred from vendor to vendee only when the terms of sale 
have been complied with. The failure to pay, when unjustified, is 
equivalent to a refusal. An adjudicatee or ptrchaser, in legal contem- 
plation, is in default as well by an unfounded failure as by an unwar- 
ranted refusal. 


The contract of sale does not make the buyer master and possessor, 


and does not give him a right to enjoy, to use and to dispose of the 
thing sold, but only a right to demand the delivery of it. This deliv- 
ery of the thing, together with the payment of the price, consummates 
the sale and makes the buyer fully master and possessor of the thing, 
which was the end of the contract of sale. R.C.C. 2487; Domat, note 
to art. x, sec. 11; Tit. 11, Book I, part 1, sec. 275; Mareadé, vol. 6, p. 
142, on Art. C. N. 1583. 

It is only when the purchaser is entitled to demand and obtain deliv- 
ery, Where it is not given to him, that he can be considered as the 
absolute owner and entitled to enjoyment as such. 

The purchaser has a right to receive possession only after he has per- 
formed all his part of the contract, as by paying the. price or settling 
for the same, as may have been agreed upon between him and the 
vendor. 

Article 2487, R. C. C., is explicit on the subject. It reads: “‘ The seller 
is not bound to make a delivery of the thing if the buyer does not pay 
the price.” 

The French law, from which ours derives, is textually the same. C. 
N. 1612: 

“Tl ne sufferait pas, says Troplong, que l’acheteur oftrit une por- 
tion du prix, il doit Voffrir en entier, sans quoi, le vendeur serait auto- 
risé i garder la chose pour le total. La raison en est, que la chose 
vendue et non livrée, sertde gage entre les mains du vendeur pour le 
paiement du prix et que la cause du gage n’étant pas divisible, il faut, 
pour se libérer, que le débiteur paie jusqu’au dernier franc, ad nummum 
unum duntacat. 
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There exists similar provision in the Spanish law, which, like the 
French, once prevailed here : 

“El apoderamiento no pasarie el senorio de la cosa a el fasta que el 
precio pagase.” The property in the thing sold will not pass to the buy- 
er until he has paid the price thereof. Partida III, tit. xxviii, law 46. 

The theory has its foundation in the Roman law: 

“Offerri pretium,” says Ulpian, “renditori ab emptore debet quum ex 
empto agitur et ideo etsi pretii partem offerat, nundum est ex empto actio 
Venditor enim quasi pignus retinere potest eam rem quam vendidit.” L. 
13, $8; Dig. de act, empt. cujos recit. solen sur la loi, 13, § 8, dig. 

The principle finally consecrated by our law has been applied by the 
Courts.. 13 A. 332; 23 A. 4286; 18 A. 31; 24 A. 370; 16 A. 142; 7 R. 
406; 93 U.S. 424. 

It, therefore, follows that, although the property was adjudicated to 
the plaintiff on the 4th of September, 1875, it was not until the price 
had been paid, viz: the 27th of March, 1883, as to the succession of 
Triche, and the deed had been recorded, viz: the 30th following, as to 
third persons, that he became entitled to receive possession as absolute 
owner of the adjudicated property. 

During the whole of the intervening time, eight years, the plaintiff 
has remained in the enjoyment of the purchase price. How can he 
consistently claim to be entitled besides to the rents and revenues, or 
value of the occupancy of the property, which by his own act has con- 
tinued in the actual care and custody of his vendor? 

It is manifest that, as the succession of Triche was not bound to 
deliver to the plaintiff the property before payment of the price by him, 
so the plaintiff had no right to demand delivery and possession before 
he had paid the price. The irresistible consequence is, therefore, that 
as he was not entitled to possession, he has no right to claim rents and 
revenues for the time during which he withheld the price without right. 

When the case was before us in 1883, while reviewing the finding of 
the lower court, we cautiously said: 

“The judgment is, however, erroneous in so far as it assumes to 
order that the title and possession of Lapéne shall date and take effect 
as of the date of sale, viz: September 4, 1875. We express no opinion 
as to what will be the effect of Lapéne’s title.” 

The judgment was accordingly, in part, reversed. 

What we properly abstained there from saying, we have now for- 
mally expressed. ‘ 

It is an important and significant feature in this case that the sale at 
which plaintiff became adjudicatee was not one made in execution of a 
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writ issued on a money judgment and calling for a specitic amount, but 

was a probate, a succession sale, to complete which the administrator 
had authority, as the legal agent of all the creditors, to receive the 
whole price and to grant full discharge and acquittance to the pur- 
chaser accordingly. 

In relation to the proposition that the plaintiff is not bound to show 
a perfect title in order to recover against a mere trespasser without 
title, it suffices to observe that it is by the express consent of the plain- 
tiff that the defendant was recognized the right, or permitted to ques- 
tion plaintiff’s right of action; that the possession of the defendant 
does not appear to have been that of a trespasser; and that it is not 
until the 30th of March, 1883, that the adjudication to the plaintiff and 
compliance with the condition of sale by him was made to appear on 
the public records. R. C. C. 2456, 2265, 2266. 

Touching the right of action of the plaintiff for damages done to the 
property, it is enough to remark that there is neither allegation nor 
proof that he reserved his right when he took possession. In the ab- 
sence of such reservation of right, the fact of taking possession unqual- 
ifiedly must be construed as a waiver or abandonment of claim for such 
damages. 

Judgment affirmed. 








No. 9081. 
Joun D. Watsu vs. L. F. CARRENE. 


Where the sum demanded is above the appealable amount, the fact that an intervention is 
for less than that amount, will not make the case less appealable, where the plaintiff's 
claim is rejected and he appeals. 

A simulated sale and mortgage of lands can be attacked by creditors of the apparent vendor 
when proceedings are taken to foreclose the mortgage. 

PPEAL from the Nineteenth District Court, Parish of Terre- 
bonne. Goode, J. 


Tobias Gibson for Plaintiff and Appellant. 
L. F. Suthon for the Intervenors. 


On Motion TO DIsMIss. 


The opinion of the Court was delivered by 
MANNING, J. Walsh instituted this suit upon a series of notes aggre- 
gating eleven hundred and eighteen dollars, secured by mortgage and 
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vendor’s lien upon certain real estate, and praying for a judgment, 
recognition of mortgage, and sale of the property. 

Flash, Preston & Co. intervened as judgment creditors of Carrene 
for $260 88, alleging that Walsh had no real claim against Carrene, but 
the notes and mortgage were a simulation and device to shield this 
property from the pursuit of creditors. The intervenor had judgment, 
and the plaintiff appealed. 

The motion to dismiss is on the ground that ‘‘ when the matter in dis- 
pute is the right to subject property worth more than the appealable 
sum to a judgment for less than that sum, the Supreme Court is with- 
out jurisdiction.” 

The matter in dispute is the right of the plaintiff to have a judgment 
for more than the appealable sum, and to execute it upon mortgage 
property of greater value than that sum. 

Motion refused. 


ON THE MERITs. 

The intervenors’ judgment was not only against Carrene, but John 
Foley as well, and was rendered in March, 1883. There had been a 
simulated sale from Carrene to Foley of a stock of goods the previous 
year, and this judgment of the intervenors had uncovered that transac- 
tion, and both were condemned solidarily to pay the Carrene debt. 
Foley in his turn had made a sale of lands and town lots to Carrene 
about the same time, and had put Carrene’s notes in the possession of 
Walsh, who was the husband of Foley’s niece, and who swears that he 
had them from one Douglas, a day laborer and brother of his wife. 
This suit is upon those notes. All the family swore lustily as to the 
verity of the transaction, but the lower judge did not believe them, nor 
do we. The whole affair was botched, and the intention of the parties 
to screen this property from creditors is transparent. Simulation is 
sometimes difficult of detection, but dunderheads are sure to furnish 
the means for unveiling their awkwardly concocted schemes. 

Judgment affirmed. 








No. 9058. 


THE STATE EX REL. JOSEPH MENGE vs. N. H. Ricuror, JuDGE CrviL 
District CourT, ETC. 

A mandamus does not lie to compel a district judge to rescind an order made by him dis- 

missing an appeal because the surety is not good and solvent, as the law requires, 

although such surety may be such as meets legal exigencies, and to reinstate the dis. 
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missed appeal although the judge may have erred. Such action on his part cannot be 
reviewed in a proceeding for a mandamus, and can be considered only in a different pro- 
ceeding specially provided and sanctioned for such cases, 


AY PPLICATION for Mandamus. 
L 


Braughn, Buck & Dinkelspiel and W. O. Hart for the Relator. 


Jas. Wilkinson and Jos. H. Spearing tor the Respondent. 


The opinion of the Court was delivered by 

Bermupez, C.J. This is an application for a mandamus. The rela- 
tor complains that the district judge has dismissed a suspensive appeal 
taken by him from a judgment against him, the ruling being made on 
the ground that the surety furnished is not good and solvent, as the 
law requires, when in truth and in fact such surety meets all legal exi- 
gencies. 

The prayer is that a mandamus issue directing the judge to rescind 
his order of dismissal and to reinstate the suspensive appeal. 

It has been repeatedly held that a mandamus does not lie to compel 
a lower judge to render a particular decision or rule in a specified 
manner, 

If the district judge erred as charged, his error cannot be revived in 
the present proceeding. The relator has mistaken his remedy. He 
should have formally resorted to another proceeding specially sanc- 
tioned for such cases. 21 A. 44, 113, 154. 

The relator has prayed for both a mandamus and a prohibition, but 
has not made the slightest allegation to justify the issuing of the last 
writ. The averments tend to the granting of a mandamus. Those 
required to authorize a prohibition would be essentially different and 
contradictory. How ean this Court, in the same breath, order a judge 
to proceed and to abstain from proceeding in relation to the same mat- 
ter—to do and not to do? 

It is, therefore, ordered that the restraining order herein made be 
rescinded and that this application be dismissed, without prejudice to 
the right of relator of seeking relief under a different form. 








No. 9075. 
Jas. S. MILLER vs. GIpIERE & MARMANDE. 


The demand is for eleven hundred dollars. The answer admits that three hundred and fifty 
six dollars and sixty-six cents had been owing, but avers it had already been paid, and 


denies owing Any more. Motion to dismiss refused. because the pleadings show a claim 
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for more than the appoalable sum, and a deniai of any indebtedness whatever. Distine- 
tion drawn between this and Denégre vs. Moran. 35 A. 346. 

A contract for an overseer’s wages thus:—Il agree to your conditions, viz: $100 a month, 
which will be eleven hundred dollars for this year, one month having already elapsed— 
construed to be a contract for the term and not by the month. 

A discharge for good cause disentitles the party discharged to wages tor a longer time than 
he served. 

Gross inattention to and non-performance of duties. or conduct such as to endanger the 
control of the hands and drive them away, and thus entail irremediable loss, conjoined 
with sickness, which inecapacitates him for service, will justify the discharge of an 
overseer. ; 

An overseer’s wages cannot be docked for sickness unless the same be stipulated expressly 
Protracted sickness may be sufticient cause for discharging him, but so long as he re- 
mains in employment, he is entitled to his wages. 

APPEAL from the Nineteenth District Court, Parish of Terrebonne. 


4: Goode, J. 


L. F. Suthon for Plaintiff and Appellee. 
J. B. Winder for Defendants and Appellants. 


The opinion of the Court was delivered by ; 

MANNING, J. The plaintiff claims eleven hundred dollars as over- 
seer’s wages. The defendants admit that he had earned $356 66, but 
aver they have paid that sum, and deny owing any more. 

The plaintiff was examined as a witness on the trial, and admitted 
the payment alleged and declared it was a proper credit upon his 
demand. The judgment was for the difference, $743 34, and the 
defendant appealed. 

The plaintiff moves to dismiss. 

There is a distinction between this case and Denégre vs. Moran, 35 
A. 346, which at first glance seems too finely drawn, but it exists never- 
theless. In that case the plaintiff’s claim was eleven hundred dollars, 
and the defendent admitted that he owed $173. The amount in dispute 
therefore could not exceed $927, and we dismissed the appeal. 

In this case the plaintiff’s claim is also eleven hundred dollars, and 
he admits that $356 66 was once due, but avers that he has paid it, and 
now owes nothing. 

Tested by the pleadings, we have jurisdiction. It is true the evidence 
exhibits an admitted payment which reduces the amount really due 
below the appealable sum, but we have to look beyond the face of the 
pleadings to find out that. The answer, unlike that of Moran, does 
not admit that he owes a specified sum, but alleges that he has paid all 
that he ever owed, and non constat that he will prove that. So that in 
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the pleadings we have a demand by one of an amount of which we have 
jurisdiction, and a denial by the other that he owes any part of it. 
We must maintain the appeal. Connors vs. Citizens’ Co., 22 A. 330. 


The motion is refused. 


On THE MERITs. 

The employment was in February, 1883, for the remainder of that 
year—the plaintiff insisting that it was for the term, eleven months at 
the rate of $100 a month—the defendants contending that it was by the 
mouth. We are satistied that it was the former. The letter of Mar- 
mande, the resident managing partner, to Miller, informed him that 
Gidiere had written him to employ him as.overseer, and adds :—‘ I 
agreed with your conditions which were $100 a month, what will be 
for you eleven hundred dollars this year, a month having elapsed since 
the Ist of January.” Overseers are not usually employed from month 
to month, or by the month. Our agriculture requires them through 
the year. It is manifest these parties contemplated such service. The 
defendants’ pleadings impliedly admit that the tender of the letter does 
not justify the construction of it The answer is an argument rather 
than a plea, and informs us that Marmande does not understand 
English very well, and therefore had the letter written by another 
Frenchman, whom it likewise accuses of unfamiliarity with that tongue 
—a queer reason for selecting a scribe in such juncture. Miller con- 
strued it as an employment for the remainder of the year, and so do we. 

But the discharge was for good cause. Of course the testimony is 
conflicting, but the preponderance is decidedly against the plaintiff. 
He had the hands in a muss almost from the outset—the cause, mis- 
keeping their time, which Marmande had often to rectify—and the 
evidence is that this time-keeping is a very important part of the 
modern overseer’s duties. The plantation was near losing its hands. 
It is a sugar place, and every one knows what that portends—instant 
loss which may prove irremediable. 

Miller had the misfortune to be sick a great deal. He was on duty 
only two days in March and sixteen in February. Perhaps this of itself 
was not sufficient cause for discharge, as it does not appear to have 
interfered seriously with his work afterwards—was not protracted as 
in Jeter vs. Penn, 28 A. 230. But taken along with the other matter, 
we cannot say that a planter must keep and pay an overseer who for a 
considerable time is disabled from attending to his duties, and when 
not disabled so performs them that the plantation is in an uproar, and 
planting in danger of stoppage. 
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The plaintiff had earned $500 for the five months he served, the dis- 
charge being on July Ist. The defendants made a very nice calculation 
of the time he missed, from sickness, and they docked him accordingly. 
Their account against him for money paid, and merchandise, ete., fur- 
nished him, amounted to $356 66, which he, as a witness, admitted was 
correct, and they so figured his lost time as to make it exactly fit the 
difference between that sum and $500. . 

It is as unusual to dock an overseer for lost time from sickness as it 
is to employ him for a month only. There was no stipulation to that 
effect. Sickness may be, and has been held to be, sufficient cause for 
discharge, but until the overseer is discharged, his wages continue 
unless the contrary is stipulated. He should have judgment for the 
residue of his wages. 

It is therefore ordered and decreed that the verdict of the jury is set 
aside, and the judgment of the lower court is amended by inserting 
therein the sum of one hundred and forty-three dollars and thirty-four 
cents in the stead and place of the sum therein recited, and as thus 
amended that it is aftirmed, the plaintiff paying the costs of appeal. 








No. 9034. 
THE STATE OF LOUISIANA Vs. WALTER JONES. 


It is undoubtedly correct, as a rule, that an erroneous instruction or charge to the jury can 
not be corrected simply by another instruction or charge which states the law accurately; 
but the rule does not obtain where the erroneous instruction is expressly admitted to 
be such and is formally withdrawn from the jury by the trial judge, who, in doing so, 
gives the law correctly, as should have been done at first. 


PPEAL from the Sixth District Court, Parish of Morehouse. 
« \ Brigham, J. 


J. C. Egan, Attorney General, for the State, Appellee. 
Todd. & Todd for Defendant and Appellant. 


The opinion of the Court was delivered by 

BERMUDEZ, C.J. The defendant appeals from a sentence of ten 
years at hard labor on a conviction for shooting with intent to kill. 

The record contains a bill of exceptions and a motion in arrest. The 
bill is taken to the following charge of the judge to the jury: 

“JT will not give you this section (794, R. 8.) in charge, as it appears 
that this man’s eye was shot out (referring to the party accused, 
charged with shooting) and this section is not applicable.” 





/ 
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The following explanation forms a part of the bill: 

“After giving further charges to the jury, and when charging the 
jury as to the different verdicts they might render, the court remarked 
that, on reflection, it was right and proper to give that article (794) in 
charge, as the jury might find that if the party was shot that they 


might or might not find that the wound inflicted was mayhem, or less 


than mayhem, and gave the charge as to the law in such cases. After 
the jury had left the jury-box and were proceeding to the jury-room, 
the counsel for the accused excepted to the remark of the court sub- 
stantially stated in the bill. 

“At this point the court ordered the jury to return to the jury-box, 
which they did before they had gotten to the jury-room, and thereupon 
the court charged the jury that, if in charging in regard to section 794, 
or at any other time, the court had remarked that the eye of the party 
shot was put out, that it was improper and inadvertently done, and 
should not and must not influence them in the trial of the case; and 
the court retracted all that might have been thus inadvertently said, 
and specially charged that they were the sole judges of the evidence on 
that point, as of all other evidence in the case, and the judge was pre- 
cluded from reciting any part of the evidence in the case and did not 
intend to recite any fact as proved. That they heard all the evidence 
on that subject from the party shot, as to the loss of his eyesight, and 
saw the wounded man and the condition of his eye for themselves, 
when he testified.” 

It is undoubtedly true, as a rule, that an erroneous instruction can- 
not be corrected simply by another instruction which states the law 
accurately, but the rule does not obtain where the erroneous instruc- 
tion is expressly admitted to be such and is formally withdrawn from 
the jury by the trial judge. Waterman Cr. Dig. pp. 379, 624. 

In the present instance the judge took pains explicitly to inform the 
jury that the remark complained of had trenched on the facts and was 
an improper one, inadvertently made, and that it should have no 
weight with them. 

In presence of such full and complete, candid and laudable retraction 
by the judge, and of his subsequent fair and liberal charge to the jury 
touching their control over the facts and the law, as above reproduced, 
it is impossible to conjecture with any plausibility how the jury can be 
said to have been injuriously influenced and the accused seriously 
prejudiced. 

The motion in arrest has no merit. It is substantially identical with 
a similar one made by the same counsel in the case of the State vs. 
Chandler. For the reasons there assigned, it was properly denied. 

Judgment affirmed. 
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No. 9045, 
THE STATE OF LOUISIANA vs. JOE MCGEE. 

A juror who, upon his voir dire, said he had formed a fixed deliberate opinion, but on further 
interrogation admitted that he should be guided solely by the testimony on the trial and 
the law as applied thereto, and who had not talked with any of the witnesses, and had 
no bias or prejudice, is a good juror. 

The fact that one of the grand jurors who found the bill is an unnaturalized alien. cannet 
be taken advantage of in a motion for arrest. This personal disqualification of a grand 
juror may be pleaded in abatement, and whatever is pleadable in abatement is waived 
by a plea in bar. 

Non-residence of a petit juror in the parish where the trial is had for twelve months imme- 
diately preceding the trial cannot be the subject of a motion in arrest. 

A judge can and ought to interpose when a useless and irrelevant examinatior of a witness 
is going on, and prevent the waste of time and distraction of the attention of the jury 

Confessions made voluntarily, and without the exercise of any influence to extract them. 
are admissible. State vs. Parks. 2) A. 251. overruled. 


PPEAL trom the Tenth District Court, Parish of Red River. 
Logan, J. 


J.C. Egan, Attorney General, for the State, Appellee. 


J. H. Pierson for Defendant and Appellant. 


The opinion of the Court was delivered by 

Manninea, J. The defendant was convicted of murder and was 
sentenced to be hanged. 

1. Sol. Bell and J. J. Patton were challenged for cause as jurors, 
the objection being that they had formed fixed and deliberate opinions 
of the guilt of the accused. The challenge having been disallowed, 
the prisoner excepted. 

Bell having stated on his voir dire that he had formed a fixed delib- 
erate opinion, and that it would take strong evidence to remove it, 





was thus interrogated by the judge: 

Q. Do you mean that your opinion is so fixed and deliberate that 
your mind would not yield to the law and the evidence ? 

A. No; my opinion would yield to the law and the evidence. 

Q. Have you any prejudice or bias in favor of or against the ae- 
cused, or have you talked to any of the witnesses ? 

A. No; I have no bias or prejudice, nor have I talked to any of 
the witnesses. IT have heard only rumors. 

Q. Can you and will you do justice to the State and to the aecused, 
if selected as a juror? 
A. Yes; I can and will do justice to the State and the accused. 
' 
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Patton, having made the same declaration touching a fixed and de- 


liberate opinion, was interrogated in like manner by the judge, and 
answered that his opinion was very strong, and it would take “ pretty 
stiff” evidence tu change it—that he liad learned nothing of the case 
’ except from rumors, and had not talked with any of the witnesses, 
and although it would take strong evidence to remove his opinion, yet 
if selected as a juror he could and would render a verdict in accord- 
ance with the law and the evidence. And again; “certainly, if sworn 
on the case as a juror, I would be guided entirely by the law and the 
evidence, and not by any opinion I may now have.” 

The judge ruled rightly. If jurors, frankly avowing the formation 
of an opinion which they mis-call “fixed,” can be rejected when they 
asseverate their ability and their willingness to disregard that opinion, 
and to be guided solely by the testimony upon the trial and the law as 
applied thereto, the difficulty usually attendant upon obtaining a jury 
when a startling crime has been committed will become an impossi- 
bility, and the worst mal.-factors will go unwhipt of justice. If there 
is any expression in Ricks’ case, 32 A. 1098, countenancing the doctrine 
that a deliberate opinion once formed is good cause for challenge, not- 
withstanding the proftered juror shall avow himself free from bias and 
open to receive other impressions, it has been modified by the later 
cases of State vs. Desmouchel, 32 A. 1241, and State vs. Hornsby, 38 
A. 1110. 

2. One of the grounds of the motion for a new trial is that Philip 
Goldman, one of the grand jurors who found the bill, is not a citizen of 
this State and is an unnaturalized foreigner, and, therefore, was not a 
competent juror. 

The question here is, whether that incompetency can avail the de- 
fendant when he defers action upon it until after conviction, and in a 
motion for a new trial. It has been held in State vs. Parks, 21 A. 251, 
that the accused may raise the objection after verdict, but we think 
incorrectly. The ruling is opposed by both English and American au- 
thority. 

A disqualification of a grand juror may be taken advantage of by 
an accused party by a motion to quash, or by a plea in abatement, but 
either must be made before he has pleaded to the indictment. The uni- 
versal rule is that whenever and however it is permitted to the accused 
to avail himself of such disqualification, he is peremptorily shut off 
from it when he waits till conviction, and prefers it for the first time in 
a motion for arrest. Courts refuse to hear objections to persons com- 
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posing the grand jury after the case has been tried by the petit jury. 
Whatever is pleadable in abatement is waived by a plea in bar. 1 
Bishop Crim. Law § 997. 

It was questionable whether a defendant could take advantage of the 
incompetency of a grand juror at any time or in any way after bill 
found. In Massachusetts it was held that objections to the personal 
qualifications of a grand juror cannot affect any indictments found by 
them after they have been received by the court and filed, Com. vs. 
Smith, 9 Mass. 107, though this was doubted in a subsequent case but 
not overruled. Com. vs. Parker; 2 Pick. 563. In New York it is too 
late for the defendant to raise the objection of informality in the or- 
ganization of the grand jury, after issue joined by a plea of not guilty, 
and a petit jury has been impanelled, and the State has closed its case. 
People vs. Griffin, 2 Barbour, 427, and in Alabama the court held that 
the defendant could not except to the personal qualifications of grand 
jurors, nor plea in bar of an indictment that one of the jurors who pre- 
ferred it was an alien, after the indictment had been found, accepted 
and filed. Boyington vs. State, 2 Porter 100. Though it was after- 
wards held that the defendant was not thus restricted, but might plead 
these matters in"abatement. State vs. Middleton, 5 Porter 484. Miss- 
issippi holds the same doctrine as New York. Barney vs. State, 17 
Smedes & Marsh. 68. In Maine, Tennessee and Texas, the disqualifi- 
cations of a grand juror must be taken advantage of by a motion to 
quash or plea in abatement, and in North Carolina an objection to a 
grand juror comes too late after a plea to the felony. State vs. Martin, 
2 Ired. 101, and that is the English rule. 

Some of the American courts, it thus appears, relaxed the rule that 
the organization of the grand jury cannot be inquired into after the bill 
has been filed, but nowhere is the defendant permitted to wait until 
conviction and a motion for arrest, to urge the objection that one of 
the grand jurors who found the bill is an alien, or has other personal 
disqualification. 1 Wharton Crim. Law, § 472. 

3. In the same manner we dispose of another ground in the motion 
for arrest, i. ¢., that. William Scott, a petit juror, was disqualified by 
want of residence in the parish where the case was tried for twelve 
months preceding the trial. 

The objection comes too late. 

4. A bill was reserved to what is said to be “‘an expression of opin- 
ion by the judge as to the force and effect of evidence,” made in this 
wise. 
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The defendant’s counsel was questioning a witness what was said to 
him by the prisoner while in jail, when upon objection being made by 
the prosecuting officer that the prisoner could not make evidence for 
himself, the counsel stated that the object of the testimony was to prove 
insanity, Whereupon the court opened the door for the admission of 
everything that might tend in that direction, a complaisance that the 
district attorney seems not to have objected to. The witness then and 
thus spoke: 

“T was at the jail soon after the preliminary trial, with John Rateliff, 
Joseph Ratcliff and fifteen or twenty other persons. I said to the pris- 
oner, ‘Joe, how are you?’ Joe replied, ‘I am pretty well, only I don’t 
get enough to eat.’ ‘Joe, it is mighty hard that you should suffer for 
what another man has dene.’ And Joe replied, ‘Yes, it is.’ ‘Joe, did 
you make any confession since you have been in jail? And Joe, the 
prisoner, replied, ‘I have not.”” 

A second witness had repeated this, and a third was about. to follow 
in the same line, when the judge interposed, saying to the prisoner’s 
counsel, “I think you are abusing the rule. The witness can only 
testify as to the acts going to show insanity.” That is the expression 
of opinion on the force and ettect of evidence which provoked the bill. 

We scarcely know how to treat it seriously. The only wonder is 
that the judge had not interposed sooner, and put a stop to the balder- 
dash more vigorously. He should not have permitted its introduction 
atall. It was calculated to distract the attention of the jury, had no 
relevancy or bearing upon the question of insanity, and the time of the 


court was wasted in listening to it. 


5 and 6. These two bills are to the admission of the confessions of 
the prisoner. These confessions are his answer to a question of a 
deputy sheritt—*‘ why did you let the old cook-woman see you?” ‘1 
did not think she saw me;” and toa remark of the sheriff to him— 
“Maytield has gone back on you,” this Mayfield being a witness by 
whom the prisoner expected to prove an alibi, ‘your case looks 
gloomy.” 

This is all the information the bills give us, and they are drawn at great 
length. It is needless to say the matter is unimportant, but if a con- 
fession of guilt followed, which the bills give no account of, it was 
made voluntarily, and without the exercise of any influence to extract 
it, and was admissible. State vs. Hartley, 34 A. 147. 

Judgment aftirmed. 

14 
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No. 9085. 


THE STATE EX REL. MOLLIE JOHNSON Vs. W. T. Houston, JUDGE OF 








Crvit District Court, ETC. 


A mandamus lies to compel the granting of a suspensive appeal from a judgment ordering 
the ejectment of a person and property from premises which such persoh claims the 
right to occupy under a written lease, where the application for the appeal is seasonable 

\ and accompanied by a proper bond. and the execution of the judgment would inflict 
irreparable injury, exceeding one thousand dollars. 

The right of appeal is a constitational one and cannot be abridged, whatever the effects may 
be which the enforcement of the same may occasion. 

Ejectment judgments are not among those enumerated by law, in which a suspensive appeal 
does not lie. 


A PPLICATION for Mandamus. 


Jos. P. Hornor and F. W. Baker for the Relatrix. 


Respondent in propria persona. 


The opinion of the Court was delivered by 

BerMuDEZ, C.J. This is an application for a mandamus to compel 
the district judge to grant a suspensive appeal from a judgment ren- 
dered by him, commanding the sheriff to eject summarily the relatrix 
and remove her household effects from certain premises, which she 
claimed to hold and occupy as lessee. 

The complaint is, that the possession of said premises being worth to 
relatrix more than two thousand dollars; that her application for a sus- 
pensive appeal and tender of a bond for a sufficient amount having 
been made within the delay fixed by law; that the execution of the 
judgment being of a character to inflict on her an irreparable injury; 
that the proceedings in which said judgment was rendered having been 
carried on ex parte; that the district judge having refused to grant her 
a suspensive appeal and being willing to allow a devolutive appeal 
only, she is entitled to the relief which she seeks in this Court. 


The district judge has made an elaborate return, the object of which 
is to establish the correctness of the judgment sought to be suspensively 





appealed from. 


It is unnecessary to enumerate the different reasons thus assigned in 
: justification of the decree complained of. 
It may be that the judgment was correctly rendered and that on 
appeal it will be affirmed; but that is not the question now to be 
determined. 
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The relatrix complains that a judgment has been rendered against 
her, which, if executed, will work irreparable injury, and that she is 


entitled to a suspensive appeal from the same, having seasonably ten- 
dered an application and a bond for such appeal. 
It is true that there are some judgments which become executory as 


soon as rendered, but they are specified by law. Those not included 
must be deemed as intentionally omitted by the law-giver. 

It does not appear that the judgment sought to be suspensively 

‘appealed from belongs to the excepted class. 

The right of appeal is a constitutional one and cannot be abridged, 
whatever the,effects may be, which the granting or enforcement of the 
same may provisionally occasion. 

Under the showing made, the relatrix is entitled to the remedy 
invoked. 

It is, therefore, ordered and decreed that the alternative writ of man- 
damus herein issued, and the restraining order previously made, become 
peremptory and that accordingly the district judge, respondent herein, 
do grant the relatrix a suspensive appeal from the judgment mentioned 
in the petition and complained of, on her giving bond and security for 
such an amount as the law justifies, returnable to this Court according 
to law. 








No. 9076. 
Succession OF J. B. PLoton. 


In the absence of sufficient proof to repel the presumption of the gratuity of services ren- 
dered in the execution of a mandate, courts are powerless to allow remuneration for 
such. 

Specially will the same be denied where surrounding circumstances fortify that presumption. 


eee from the Nineteenth District Court, Parish of Terrebonne. 
{X) §6Goode, J. 


J. B. Winder for Opponents and Appellants. 


IL. F. Suthon, contra. 


The opinion of the Court was delivered by 

Bermupez, C.J. This is an appeal from a judgment rejecting an 
opposed item of an accourlt presented by executors. 

The opposition comes from the heirs of the deceased who contend 
that the sum of $1708 53, for which one Calder was recognized as a 














SUPREME COURT OF LOUISIANA. 


Succession of Ploton. 


creditor and, as such, placed on the tableau, is not due and that said 
Calder is rather indebted to the succession. 

It is claimed that the amount is due Calder for services rendered by 
him to the deceased, as the agent of a steamboat at the time owned by 
him. 

The only testimony adduced to rebut the legal presumption of gra- 
tuity of the services said to have been rendered, is that of Calder, 
himself. The claim is for services of the nature stated, lasting three 
years, during Ploton’s life time, and is presented after his death, by 
Calder, who, from the papers of the deceased, appearing to be in his 
cebt for $891 47, was called upon for an account. Inethe statement 
made in response, Calder admits having in his possession that amount 
but credits his account with that much, striking a balance of 31708 53 
as due on his claim of $2500, which was admitted by the executors. 

In his reasons for judgment the district judge says: 

“Mr. Calder was a commission merchant, doing business in New 
Orleans, and largely engaged in purchasing plantation supplies and 
selling sugar and molasses. Mr. Ploton was a money-lender, in the 
Parish of Terrebonne. He advanced large sums of money, which were 
used in making crops of sugar and molasses, and at the end of the har- 
vest, these crops were turned over to Mr. Ploton, who had consigned 
them to Calder for sale. By throwing all the business into the hands 
of Mr. Calder, thereby enabling him to realize a considerable sum in 


commission, on purchases and sales, without the necessity of making 
any advances, Mr. Ploton did a favor to Mr. Calder which entitled 


him to expect some return. 

“It is true that the business of superintending the operations of a 
steamboat is attended with much inconvenience, but there is not sutti- 
cient proof to justify the court in allowing any compensation.” 

An examination of the record enables us to concur in those views. 

The appellant claims, however, that the judgment should have lb. en 
one of non suit, at best. 

The issues’ were regularly made and proof was adduced both to sup- 
port and to overthrow the claims and the controversy is at an end. It 
is a matter of expediency and urgency that claims against successions 
under administration and which are entitled to a summary trial and 
determination, should be definitely disposed of, when presented in 
the shape of oppositions, otherwise successions might never be finally 
settled and wound up. 

We find no error in the judgment appealed from, which is affirmed, 
with costs. 
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No. 9139. 
\ Marcus L. SPENCER vs. Mrs. SARAP CULLOM. 


In an agreement between a sugar planter and another party for the cultivation of a crop on 
joint account, the planter is not responsible in damages. for injury done to hi8 co-asso- 
ciate’s cane by an unexpected freeze, or for delay in saving the crop. when impeded in 
his operations by incessant rains and bad roads. 

Ina settlement of accounts between such parties the court cannot reject the itemized ac- 
count of one of the parties on the ground that the charges are excessive, and consider 
expert testimony for the purpose of ascertaining the quantum meruit. Ihe items of the 
account must be scrutinized under the evidence. and rejedted or allowed under the pre- 
ponderance of evidence. 

PPEAL from the Twelfth District Court, Parish of Avoyelles. 
Barbin, J. 


Thorpe, Peterman & Thorpe for Plaintiff and Appellee. 
Cullom & Coco for Defendant and Appellant. 


The opinion of the Court was delivered by 

Pocuk, J_— This is an action sounding in damages for alleged viola- 
tions of a contract, and for the payment of a store account. 

The litigation grows out of the following facts: 

The defendant, who is a sugar planter, agreed to cultivate on joint 
account with plaintiff, a crop of sugar-cane on a portion of her lands; 
she was to furnish the land together with a certain quantity of stubble 
‘ane then in the ground, and he was to cultivate the whole at his ex- 
clusive cost and expense. All the expenses of cutting down, hauling 
and grinding the cane were to be met in equal shares by ‘hem, and the 
sugar and the molasses were to be divided in kind, in the same pro- 
portions between them. Sixty acres of land thus cultivated realized 
eighty hogsheads of sugar and about one hundred and twenty barrels of 
molasses. 

- Plaintiff's claim for damages rests on two grounds : 

1. Unskilful cutting down of his cane during a heavy freeze, during 
Which it was allowed to lay too long in the field, in consequence of 
which it decreased in yield to his loss, which he estimates at $500. 

2. The unlawful detention by the defendant of six hogsheads of his 
share of the sugar, which he had promised to ship at a given time to 
his merchant, for failing in which his credit was destroyed to his great 
injury, which he sets up at 3000. 

The defense was a general denial, coupled with a demand in recon- 
vention for expenses incurred in gri: ding the cane, and for his share 
of which plaintiff had not yet settled. 
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The district judge rejected the entire claim for damages, and on the 
settlement of the accounts between the parties, allowed the sum of 
$110 88 to plaintiff, and he rejected the whole of defendant’s recon- 
ventional demand. She appeals, and plaintiff prays for an increase of 
the judgment in his favor, laying great stress on his claim for damages. 
On the first element of damages which he claims, the record shows 
that the winter of 1882 and 1883 was very severe on sugar planters, 
who were met by a killing frost in the middle of December, followed 
by almost incessant rains in the latter part of that month and the first 
days of January. The cold snap necessitated the windrowing of plain- 
tiff’s cane, part of which was done under his own supervision. The 
defendant began cutting his cane for the mill on December 26, and 
ended with his crop on the fourteenth of January following. His com- 
plaint is that too great a quantity of his cane was cut in advance of 
the hauling. The evidence is overwhelming to show that the hauling 
was impeded by the impassable condition of the roads, and that de- 
fendant’s employees did everything in their power to save the crop, in 
which she had a half interest. That part of his claim is too flimsy to 
justify a serious consideration. 

On the other branch of his claim for damages, the record shows that 
after the crop had been manufactured, and before the parties had agreed 
on a division of their joint products, plaintiff took from the sugar- 
house, with the consent of defendant’s overseer, thirty-four hogsheads 
of sugar and seventy-one barrels of molasses. - After investigation, it 
was discovered that he had inadvertantly taken molasses in excess of 
the share accruing to him, whereupon the defendant withheld his 
remaining six hogsheads of sugar as an offset to his unintentional 
error and advantage. It appears that plaintiff, who had calculated 
to receive yet more molasses, had obtained credit from a commis- 
sion merchant in this city on a promise to ship to the latter some 
twenty barrels of molasses and two of his six hogsheads of sugar. 
His failure to keep that promise injured him in the opinion of his 
creditor ; to that circumstance he attributes his loss of credit among 
merchants, to his injury, alleged at $3000, all of which he attributes 
to defendant’s wrongful act in withholding his sugar, which she shipped 
in her own name, and for which she accounts to him in her reconven- 
tional demand. The mere statement of his proposition is its best 
refutation. The circumstance is an incident illustrating the conversion 
of usually loose and confiding dealings between friends and neighbors, 


into bitter distrust and vindictive exaction on final settlements. 
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We unreservedly affirm the entire rejection of the claim for damages, 
which, as effects, have no more connection with their alleged causes 
than the recent Ohio floods had with the present Egyptian troubles. 

The first difficulty to overcome in the adjustment of the accounts, is 
to ascertain the quantity of molasses produced by the joint crop of 
sugar made by the parties. Some of that sugar was potted on the 
the same cistern with other sugars belonging exclusively to the defend- 
ant. She contends that only eighty-eight barrels were realized, and 
that, therefore, the defendant had received some twenty-five barrels in 
excess ; and the district judge finds a much larger amount of products 
in molasses, and that the excess received by plaintiff was only five and 
a-half barrels, which he values at $14 80 each. We tind from the pre- 
ponderance of evidence, that the sugar (eighty hogsheads) vielded one 
barrel and a-half per hogshead, and hence the plaintiff should account 
for eleven barrels, and the price to be charged him is $20 a barrel, un- 
der his own admission of the proceeds of his sales. 

The reconventional demand includes the cost of many things fur- 
nished and paid for by the defendant, exclusive of the cost of labor, 
which has been settled and is, therefore, eliminated from this discus- 
sion. ° 

In his written opinion, the judge @ quo informs us that defendant's 
charges for cord-wood, use of teams, the feed of laborers and many 
other items of expenditure are so excessive that he ignored or rejected 
her entire account, and had recourse to expert testimony to ascertain 
the probable cost of manufacturing sugar per hogshead. In adopting 
that course he committed two grievous errors. In the first place, he 
disturbed and re-opened a settlement between the parties touching 
the amount of wages earned by the common laborers. Plaintiff had 
furnished in cash his share of that expenditure on the production of 
the pay-rolls kept by defendant’s overseers, and posted up by her book- 
keeper. That settlement is tinal and binding. 

In the next place he erred in rejecting an itemized account of al- 
leged expenditures, suppoited by competent testimony, in order to es- 
tablish a quantum meruit by expert testimony. 

His refusal to entertain defendart’s account, because her figures 
tended to show that a hogshead of sugar would cost more than it 
would bring on the market, is unsound, and is manifestly not founded 
on the uniform experience of sugar planters. And besides, if defend- 
ant cannot recover in a joint venture her legitimate outlay, the at- 


tempt to screen her associate would double her losses, and practically 
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place her in the attitude of an insurer, instead of a joint cultivator 
under the contract. 

The record shows that all winters like that of 1882 are great scourges 
on sugar planters, who are caught by the cold snap and rainy season, 
and invariably entail exorbitant expenses in the manufacture of their 
sugar, and frequently very heavy losses. Defendant’s misfortune can- 
not deprive her of her just rights against her co-associate in the crop 
and in the disaster. 

We find that the greater portion of defendant’s items in her account 
are proved; and hence, after rejecting all doubtful items in her claim, 
we have concluded to state the accounts between the parties as follows: 

Amounts Due to Defendant by Plaintiff. 


To One hundred cords of wood furnished to plaintiff... ...... 8400 00 
Twenty-eight cords by the trees, at 75c 21 00 
One-half expense in use of her teams.................... 212 50 
One-half salary of sugar-boiler 40 00 
One-half cost of oil, lime, sulphur, ete 49 25 
Thirty-three hogsheads furnished him 
Sixty molasses barrels furnished him 
Filling sixty barrels with molasses 
Heading thirty-four hogsheads sugar 
Eleven barrels of molasses received in excess, at $20 a bbl. 220 00 
One-half expenses for feeding sixty laborers............. 135 00 
Amount paid for windrowing cane 75 OU 


$1482 65 


Amounts Due to Plaintiff by Defendant. 


Six hogsheads of sugar sold by her at $70 
Use of his team 
Amount paid by him, windrowing cane 
Amount of his store account 
$717 38 
Balance in favor of defendant $765 27 
And in that amount she is entitled to recover judgment. 
The judgment appealed from is, therefore, annulled and set aside. 
It is now ordered and decreed that plaintiff recover nothing on his de- 
mand, that defendant do have and recover judgment against plaintiff 


on her reconventional demand, in the sum of $765 27, with legal inter- 
est from judicial demand, and for costs in both courts. 
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No. 9067. 


Mrs, Nancy A. SCHEEN vs. (C. CHAFFEE, JR., SYNDIC ET. AL. 


In a suit for separation of property and dissolution of the community, brought by the wife 


against her husband, who has made a surrender under the State insolvent laws, and ac- 
companied by a moneyed demand, the syndic of the insolvent was properly joined as 
co-defendant in the suit. 


The syndic, as the representative ot the insolvent’'s creditors in such case, could interpose 


So, 


any defense that the individual creditors might do by intervention in a suit of the kind 
where there had been no insolvency proceeding. 

where the existence of the wife’s mortgage was denied and the want of proper registry 
averred, the wife to have her debt placed as a mortgage debt on the bilan of the insol- 
vent husband, must prove her debt and that the evidence of it was properly inscribed 
in the parish where the immovabies were situated, sought to be affected by the mortgage. 


Where a wife claims from her husband moneys. collected by him on promissory notes, pur- 


A 


porting to have been given her by her father, the creditors of the husband cannot ques- 
tion the validity of the gift; it is enough that the husband received the moneys under 
color of the wife’s rights and for her and her benefit. 

failure to record the wife's mortgage against her husband prior to first of January, 1870, 
did not destroy the mortgage, but its effect against third persons would only begin from 
the date of its subsequent inscription. 


PPEAL from the Tenth District Court, Parish of Red River. 
Logan, J. 


J. F. Pierson tor Plaintiff and Appellee. 


A creditor of the insolvent, with the right of mortgage upon the property surrendered , 
not upon the schedule, may sue the syndic to be placed upon the schedule with his debt 
and mortgage. Revised Statutes, sec. 1811: 1 L. 172. 

The syndic cannot plead want of registry of the mortgage in such a case, because it is 
only upon a tableau of distribution that the validity, rank and effect of mortgages and 
privileges can be finally settled, and that among the creditors themselves 14 L. 250; 
2A. 451; 4A. 195; 14 A. 221: 9 R. 47; 9 L. 393; 2 R. 346; 12 A. 775; 1 A. 22; 1 KR. 275; 
19 L. 278. 

Prima facie evidence of the correctness of the debt of the creditor is sufficient to entitle 
the creditor to be placed upon the schedule or bilan. 9 L. 396. 

In a suit by the wife against the husband or his syndic for the proceeds of property 
received by the husband, in trust for the wife, and used and disposed of by him for his 
benefit, neither the husband nor his creditors can be heard to invalidate the wife's title 
to such property. 22 A. 487; 3A. 610; 2L.4: 17 A. 224. 

Mortgage or privileged creditors have a right to require sale for cash of sufficiency of the 
mortgaged or privileged property to satisfy their debts. Revised Statutes, sec. 1800. 


M.S. Jones and Alexander & Blanchard for Defendant and Appellant. 


The wife’s mortgage or privilege to secure her paraphernalia has effect, under the Con- 
stitution of 1868 and Act 95 of 1869, against third persons only in the parish where it 
may be recorded. Act 95 of 1869, page 114, sec. 1; Constitution of 1868, art. 123 

Donations inter vivos of immovables and incorporeal things must be by authentic act ; 
and where such donations constitute the cause and consideration of an alleged indebted- 
ness on the part of the husband to the wife, and the fact of the giving, which constituted 
the debt, is denied, they must be proved by authentic evidence. and parol is not admis- 
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sible to prove same. C. C. 1536, 1538; 22 A. 97, 358, 398; 15 A. 585; 12 M. 649; 3 A. 610; 
23 A. 242. 

Article 1541, Civil Code, merely dispenses with the authentic act of acceptance, on the part 
of the donee, required in the preceding article, 1540. It does not dispense with the au- 
thentic act of donation, but, on the contrary, pre-supposes such an act. C. C. 1540-41. 
Items of indebtedness, in excess of five hundred dollars, must be proved by one witness 
and corroborating circumstances. C.C. 2277. 


The fruits of real estate follow the ownership. 


Endorsement transfers a note for value received ; and, having been proved, it precludes 
the hypothesis of a donation inter vivos, which must be proved by authentic evidence. 
By operation of Article 123, Constitution of 1868, and Act 95 of 1869, a tacit mortgage, in 
existence prior to January, 1870, and not recorded by that date, is absolutely destroyed 
as to third persons and can never be revived. 22 A. 278; 24 A. 25; 26 A. 534-584; 
32 A. 186. 


Bayne & Denégre on the same side. 


The opinion of the Court was delivered by 

Topp, J. The plaintiff sues her husband, J. H. Scheen, for a sepa- 
ration of property, and the husband, before the institution of the suit 
having made a surrender of his property under the insolvent laws of 
the State, she joins his syndic as co-defendant in the action and asks 
judgment against him for a large amount on account of her parapher- 
nal funds, alleged to have been used by her husband, and also, for a 
recognition of her legal mortgage and to have her claim thus established, 
placed upon the schedule of his debts. 

From a judgment in accordance with the prayer of her petition and 
recognizing the plaintiff as a mortgage creditor of her husband’s insol- 
vent estate, for $29,321 83, the syndic has appealed. 

In the court below, the husband made default, but the syndic put at 
issue the debt and mortgage claimed and specially averred, (quoting) 
“that if plaintiff ever had a legal mortgage the same had no existence 
or effect for want of a due and seasonable registry.” 

There is no controversy in this Court, over the judgment, so far as it 
decrees a separation of property and a dissolution of the community 
between the spouses. 

The moneyed demands of plaintiff, against her husband, are set forth 
in the petition as resulting from his receiving and spending the pro- 
ceeds of several lots of cotton, given her by her father, and collecting 
the price of several tracts of land sold by her father to divers persons, 
and which prices—in the cash and rates representing the same—had 
also been donated to plaintiff by her father. . 

The several items making up this account are supported by plaintiff’s 
own testimony, that of her father and mother, and, in some instances, 
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corroborated by the parties purchasing the lands mentioned, and, to 
some extent, by other witnesses. 

The greater part of the indebtedness claimed grows out of the hus- 
band collecting and using the moneys realized on the promissory notes 
taken in the sales of the lands, and alleged, as stated, to have been 
donated to the plaintiff. 

This portion of plaintiff’s demand is strenuously resisted by the 
syndic. on the ground that the donation of the promissory notes—being 
alleged incorporeal rights—was invalid, because not made in writing, 
nor in the manner prescribed by law, and that plaintiff's title to them 
was, therefore, incomplete, and the funds realized from their collection 
did not, in consequence, belong to her and gave rise to no valid claim, 
on her part, against her husband. 


We cannot accede to this proposition. The validity of these dona- 
tions is not questioned by the donor, nor his heirs, nor his creditors, 
and we cannot perceive any right in the creditors of Scheen to raise 
such objection. It does not concern them how, or in what manner 
the donations from the father to his daughter were made, and whether 
they were perfect or not. It is sufficient that the husband received or 
collected the funds in question, as the agent of his wife, and under 
color of a right claimed by her and recognized by him. If he were the 
sole and real defendant in this suit he could not escape liability to his 
wife by denying or questioning her right to the funds collected by him 
for her. They did not belong to him in any event and he would not 
be heard disputing her claim to them. The syndic, as the representa- 
tive of the husband, and even as the representative of his creditors, 
can have, under these conditions, no greater right than the husband, 
himself, would have. 


This view of the matter is in exact accord with previous adjudica- 
tions of this Court on this point. 22 A. 487; 3A.610; 2A.4; 17 A. 224. 

Nor is the resulting liability of the husband to the wife, affected by 
the fact, dwelt on by the counsel for the syndic, that in one instance 
the husband sued on some of the notes received for his wife and 
obtained judgment thereon in his own name and took the lands mort- 
gaged to secure them in settlement of the debt, with the title in his own 
name, and subsequently, sold the lands and used the money received 
therefor. These changes in the form or character of the debts and 
mode of settlement, did not impair the obligation of the husband to 
account to the wife for the full value of the notes and securities thus 
used by him. 
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The most serious contest is in regard to the legal mortgage claimed. 
Its existence is first denied for the reason that the evidence of the 
mortgage was not inscribed prior to the first of January, 1870—it being 
contended that by this omission the mortgage was absolutely lost and 
could never be subsequently revived or reasserted. Such is not our 
conclusion. The omission to register at that time only deprived the 


‘mortgage of force with respect to third persons, who, at that date, had 


privileges or mortgages upon the property of the husband theretofore 
affected by the superior, claims of the wife. So far as relates to the 
husband and his property, the mortgage in favor of the wife, if there 
existed one, continued to exist without registry, and, if recorded sub- 
sequently, took effect as to third persons, from the date of its registry. 

The evidence of plaintiff's legal mortgage against her husband was 
recorded in the parish of Red River, on the 30th of April, 1879, and its 
effect upon the immovables in that parish surrendered by the insol- 
vent, was properly recognized by the judgemnt. 

The mortgage was never inscribed in the parish of Bienville, where 
a part of the immovables of Scheen, the insolvent, and embraced in 
his surrender, are situated; at least there is no evidence of such regis- 
try in the record. 


Without such evidence, we think the lower court was in error in 
recognizing and decreeing the existence of the mortgage in that parish. 

The issue as to the existence and proper registry of the wife’s mort- 
gage was, in our opinion, expressly and clearly raised, as is manifest 
from the extracts made from the answer of the syndic appearing above. 
That the syndic had a right to raise such an issue, admits of no doubt 
in his capacity as the representative both of the husband and of his 
creditors, and we cannot see the force of the contention of the plaintiff’s 
counsel, that the mortgage over the entire property should be recog- 
nized in this suit and the question as to its effect and rank be deter- 
mined hereafter by the creditors of the insolvent, inter sese in the 
proceedings relating to the final settlement and distribution of the 
insolvent’s estate. In connection with this proposition the counsel 
suggests that a prima facie showing as to the mortgage should suffice 
to justify its recognition in this suit; but, so far as relates to his 
immovables in the parish of Bienville, there is not only the absence of 
a prima facie showing as to the registry of the mortgage but a want of 
all evidence touching its existence. As to the creditors represented 
by the syndic, it must be borne in mind that the record is the mortgage 


and where there is no record—as concerns them—there is no mortgage. 
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We fail to see anything in the authorities referred to by the counsel, 
that lead us to a different conclusion. The only bearing they would 
seem to have on the question is to suggest a doubt whether in an 
action directed against the syndic alone, whether any judgment recog- 
nizing a mortgage in favor of one creditor could be rendered, at least, 
one that would bind the other creditors of the insolvent. 

We think it was incumbent on the plaintiff to make the same proof 
of the existence and registry of her mortgage against the syndic in the 
present suit, as she would have been compelled to do in such an action 
where there was no insolvency against intervening creditors who put 
at issue her claims as asserted in t: is suit. 

The judgment in this case, therefore, so far as it decrees a mortgage 
on the immovables in Bienville must be corrected, but, inasmuch as the 
counsel for plaintiff asserts, without contradiction, that the mortgage 
was recorded in the parish of Bienville, and the evidence of the fact 
was omitted because, in his opinion, it was not called for by the plead- 
ings, and the omission has been pressed for the first time before this 
Court; while we cannot remand the case on this account we will leave 
the way open for the proof, if it exists, to be made hereafter. 

The amendment asked for by the plaintiff, ordering a sale of the 
property subject to the mortgage, after full consideration, we must 
decline to allow. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be attirmed in every respect, save wherein it recognizes 
a legal mortgage, in favor of plaintiff, on the immovables of J. H. 
Scheen, her husband, and embraced in his surrender, lying in the parish 
of Bienville, and in said respect, it is now ordered, adjudged and de- 
creed that the judgment be reversed and the claim to a mortgage upon 
said immovables in said parish of Bienville be dismissed as of non-suit, 
defendants to pay the costs of the lower court and plaintiff the costs 


of appeal. 


No. 8948. 
GomILA & Co. vs. ADAMs BROTHERS. 


The stipulation in a contract of charter party that the “ vessel is to have a lien on the cargo 
for freight, dead freight and demurrage,” is valid and binding as between the owners 
and charterers, and the former have a right to require that the cargo furnished by the 
latter shall be subject to such liex. When cargo is offered shipped as the property of 
third persons, the latter would not be bound by such licn in absence of their consent, 
express or clearly implied, to the conditions of the charter party. The owners, there- 
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fore, have the clear right to have such consent expressed upon the face of the bills of 
lading, and their refusal to grant clean bills cannot be complained of by the charterers 
as a breach of the contract. 

A PPEAL from the Civil District Court for the Parish of Orleans. 


~ 


we Monroe, J. 


John A. Campbell and J. Ward Gurley, Jr., for Plaintifts and Appellees: 


Where a vessel is chartered for a voyage for a round sum, or specified rate of freight, the 
charterer has a right to load the vessel himself, or allow others to do it under the con- 
tract with him. 2d Ed. Conkling’s Admiralty, pp. 173, 175; 3 Woods, 28. 

‘Tt is now the established law that the goods of third persons, who are shippers under the 
charterer, are liable to the owner only to the extent of the freight, payable to the char- 
terers on account of such goods, as in the case of a general ship.’ Conkling’s Ad. 173, 
176; The Volunteer, 1 Sumner’s R. 551, and authorities there cited; Paul vs. Birch, 2 
Atkins, 621; Holt’s Law of Shipping, 471; Christie vs. Lewis, 2 Brod. & Bing. 410; 
Faith vs. East India Company, 4 Barn. & Ald. 630; Parsons on Shipping. 286; The Ibis, 
3 Woods, 28; Kerford vs. Mondel, 5 Hurl. & Nor. (Ex.) 931 

The clause in the charter party whereby the master agrees to give bills of lading *‘ without 
prejudice to this charter party,’’ does not change the general rule. 3 Woods, 30; 2 Atk. 
621; 5 Hurl. & Nor. (Ex.) 931. 

The construction of charter parties, like the construction of other mercantile instruments, 
should ‘‘be liberal, agreeabie to the intention of the parties and conformable to the 
usage of trade in general, and of the particular trade to which the contract relates,” 17 
How. 69; C. C. arts. 1950, 1951, 1952, 1953, 1955. 


T. J. Semmes & Payne and Henry Denis for Defendants and Appellees: 


The usage or custom of a port not allowed to vary, abridge or annul the provisions of a 
charter party, which is to be alone considered in determining the rights of the parties to 
it. The Alhambra, 5 Prob. Div.; 5 C. P. Div. 130; 10 C. B. 212. 

As between charterer and owners of a vessel, the charter party and not the bills of 
lading determine the rights and obligations of the parties. Small vs. Moates, 9 Bing. 
392; 100 E. C. L. 808; L. R. 12, Equity Cases, 377. 

As between owners of vessels under a charter party and third persons who hold bills of 
lading, such bills of lading are alone to be considered in determining the liability of such 
third persons, as far as demurrage is concerned. 5 El. & Black. 589; 10 C. B. (N.S.) 
802; 4 El. & Biack. 945; 15 C. B. 285; 1 B. & Ad. 122; 6 Q. B. 542; Machlachlan on Ship- 
ping, 489; Abbott on Shipping, 241. 

Where charter gives a lien for demurrage, the master has the right, in order to secure 
this lien, to insert a clause in bills of lading in hands of charterer, or of third persens 
who have knowledge of charter party. Peek vs. Larsen, L. R. 12, Equity Cases, 377; 
Balfour vs. Wilkins, 5 Sawyer, 438. 

Construction of the clause in charter party: ‘Bills of lading to be signed as presented, 
without prejudice to charter.” 112 E.C. L. 373; 4 Hurls. & Nor. 385. 


The opinion of the Court was delivered by 

FENNER, J. This interesting case arises out of a contract of charter- 
party entered into between plaintiffs and defendants, by which the 
former chartered the latter’s vessel, the ‘“‘Altna Craig,” for a voyage 
from New Orleans to one of certain designated European ports. 
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The contract stipulated that the charterers were to furnish a full 
cargo at certain fixed rates of freight, settled the lay-days and running 
days, allowed for loading and discharging, and the demurrage to be 
paid in case they were exceeded. 

The following are the significant clauses bearing on the instant con- 
troversy : 

“Bills of lading to be signed as presented, without prejudice to this 
charter; but any difference of freight to be settled on signing bills of 
lading, if under chartered rate, in cash, less interest and insurance if 
over chartered rate, by master’s draft payable five days after arrival at 
port of discharge. * * * The charterers’ responsibility under this 
charter shall cease as soon as the cargo is shipped and the bills of 
lading signed, provided all the conditions called for in this charter 
have been fulfilled or provided for by bills of lading. Vessel to have a 
lien on the cargo for freight, dead freight and demurrage.” 

The further essential facts may be stated very briefly. The charter- 
ers negotiated for shipments on the vessel by third parties and gave 
them orders on the vessel for clean bills of lading. The master refused 
to sign bills of lading in favor of such third persons without the inser- 
tion of a special clause binding them to “all the conditions of the char- 
ter party.” 

The result was that shippers refused to accept such bills, the char- 
terers were unable to load the vessel, abandoned the contract and 
bring the present suit against the owners for $7200, as damages occa- 
sioned to them by the aforesaid refusal, which is alleged to have been 
unlawful and in violation of the contract of charter party. 

The stipulation of the contract providing, ‘ vessel to have a lien on 
the cargo for freight, dead freight and demurrage,” is certainly clear 
and unambiguous. It means that the vessel, which, in absence of such 
a clause and under general principles of maritme law, would have a 
lien on cargo: only for freight due thereon, shall, by this particular 
agreement, have a lien on the cargo, not only for freight, but for dead 
Sreight and demurrage. 

If this agreement be valid and binding, as between the parties, we 
find it difficult to understand upon what principle the charterers could 
require the vessel, or the vessel be bound, to receive cargo upon which 
it would not have ‘“‘a lien for freight, dead freight and demurrage.” 


Now, whatever difference of opinion may exist on other points, it is 
conceded on all hands that under the maritime law, everywhere, the 
vessel would have no such lien upon cargo shipped by third persons, 
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unless the latter had expressly or impliedly consented thereto. And 
considering the quasi negotiability of bills of lading, it is doubtful if 
such consent could be made effective, unless clearly expressed on the 
face of the bill. 

Indeed, it is obvious that the very motive of the shippers in this case 
in refusing to ship under bills of lading recognizing such lien, was their 
unwillingness to subject their goods to the same and their desire to 
have bills of lading which they could negotiate free from said lien. 

It follows that, under a contract clearly binding them to furnish a 
cargo upon which the vessel should have ‘a lien for freight, dead 
freight and demurrage,” the charterers tendered and required the ves- 
sel to receive cargo upon which it should have no such lien. MeLach- 
lan on Merch. Ship. 489, 490; Abbott on Merch. Ships and Seamen, 242; 
Smith vs. Seiveking, 4 El. & Bl. 945; Wegener vs. Smith, 15 C. B. 285; 
Shappell vs. Comfort, 100 E.C. L. 808; Peek vs. Larson, L. R. 12 Eq. 
Cases, 377. 

The refusal to receive cargo on such terms cannot possibly be con- 
strued into a breach of the contract without writing out of it the clause 


referred to. 
The learned counsel for plaintiff seek to avoid the etfect of this clause 


on two grounds: 

1. They contend it is inoperative and of no effect. 

2. That it is controlled and nullified by other clauses of the charter 
party. 

I. 

It is conceded that the English authorities above quoted and others 
maintain the validity and binding effect of such a clause, not only 
between the parties, but upon third persons who ship under bills of 
lading expressly accepting the conditions of the charter party. 

But it is claimed that this jurisprudence of the English courts is of 
recent origin and in derogation of the earlier and sounder’ doctrine 
which should govern American courts. — 

The high authority of Lord Tenterden is cited as sustaining the prop- 
osition that the clause under discussion is “inoperative.” We have 
examined this reference with care and we are satisfied that it is not 
susceptible of the construction placed upon it by counsel. It does not 
suggest that such a clause is not fully binding as between the owners 
and charterers, which seems to be all that is essential in the present 
case. It only means that the mere insertion of the clause in a charter 
party is, by itself, “inoperative” to secure the stipulated lien upon 
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id goods shipped by third persons in absence of their consent thereto ’ is 
if expressed or implied. This is unquestionably correct and in harmony * 
he with the authorities relied on by defendant. Undeed, it formed the ‘ 
very reason why the defendants required the shippers to accept bills 
se : of lading subjecting their goods to this condition. No authority is 
ir _ quoted denying the right of parties to make and to execute such an Aa : 
a agreement. No principle of law exists upon which such a stipulation | >. va 
q can be held to be forbidden or stricken with nullity. Bes 
al We consider, therefore, that defendants were in their right and com- a y mS 
ad mitting no breach of the contract when they required that all cargo — a 
“8- tendered by the charterers should be subjected to the ‘“‘lien for freight, . | ae 
h- dead freight and demurrage,” as stipulated by contract. 
12; 
5. Il. 
iq. Plaintiffs claim that the prior clause: “ Bills of lading to be signed 
as presented, without prejudice to the charter party,” ete., regulated - aa 
m- . : the duties of the owners as to the signing of bills of lading and was not a 
ise 4 _ enlarged by the subsequent clause which we have been discussing. . ra 
It is clear to our minds that this clause had no reference to anything & 
ise f but the rate of freight. It simply said to the charterers: “‘ You are ia < 
¥q bound, it is true, to pay me the rate of freight agreed upon between : ot 
ourselves; but you may make contracts with shippers at any rate you » ‘- 
ter : please and insert it in their bills of lading, and we will sign them as 4 vik 
presented, provided you pay the difference if the rate is less, and we aa 
will pay you if it is greater than that agreed between us.” ‘ 74 
ers . This did not, in the least, impair the right of defendants to require 7 oe 
nly that the cargo should be subject to the stipulated lien for “freight, on 
, of dead freight and demurrage.” va 
It is not pretended that they ever refused to sign bills as presented a ee 
of : because of the rate of freight mentioned therein being different from i 
ine that agreed on in the charter party, on compliance of the charterer y 
q with his obligation to pay the difference. They have not, therefore, tee 
op- 4 violated this clause. ; BY 
ave ‘ ’ In a case indistinguishable from this in every particular, the Circuit # 
not . | Court of the United States, within whose admiralty jurisdiction such es 
not ’ >’ contracts commonly fall, has reached the same conclusions now an- es” 
1eTS » ~ nounced by us. The Peer of the Realm, 19 Fed. Rep. No. 3, p. 216. r i 
jens Like views are sustained in an able opinion by the judge a que. be x 
rter Judgment affirmed at appellants’ costs. a . 
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No. 9155. 


H. A.WALMSLEY, EXECUTOR, ET AL. V8. CATHERINE E. Levy, EXECUTRIX 






CATHERINE E, Levy, EXEcuTRIX, vs. 8. P. RAINES, SHERIFF, ET ALS, 
(Consolidated.) 


A mortgage creditor can proceed via executiva to enforce his claim, nothwithstanding the . 7 
death of the mortgagor, and even though the property is under administration. 

Bi If he does not thus proceed, the executor may obtain an order of sale in the mortuary pro- ‘ 
EC ceedings as the representative of all the creditors. 
But the mortgage creditor cannot be forced to submit to a sale of fractional parts of the 
mortgaged property, nor can he be compelled to run the risk of diminishing its saleable 

value, by submitting to a sale in lots and on credit on the theory that, if sold piecemeal, 

: the property will realize more than if sold in block and for cash. 2 
If the executrix has been forced to give security for the mortgage debt at the instance of the 

party holding it, he is protected against all contingencies, and cannot complain if the 
sale proceeds under her order, where the terms and mode of sale have been changed to 
conform to his demands. 


PPEAL from the Eleventh District Court, Parish of Natehito- 
ches. Pierson, J. 

















Jack & Dismutes for the Appellees. 
Watkins & Scarborough tor the Appellant. 












The opinion of the Court was delivered by 
MANNING, J. These suits are cross-injunctions. ‘ 
Mrs. Levy, as executrix of her husband’s will, obtained on Novem- 

ber 8, 1882, an ex parte order of sale of the succession property to pay ~ 
debts, the terms being one-third cash and the residue on one and two 
years’ credit, the land to be sold in lots of one hundred acres or less. 
The sale was advertised to take place on December 13th. The Walms- 
leys obtained, on December 8th, an order of seizure and sale of the 
same property, in block, to pay'a special mortgage overdue. On the 
11th, they injoined the sale under the order in the succession proceed- 
ings, and on the same day Mrs. Levy injoined the sale under the ~ 

















executory process. 






The single question is which order shall prevail. 






In the Walmsley injunction the sweeping allegation is made that the” 
succession is ‘‘ notoriously and confessedly insolvent.” Mrs. Levy ~ 
denies this and avers that the sale, as ordered by the court on her — 
petition, will realize a sufficient sum to pay all the debts of the deceased, 
and that the execution of the order of seizure and sale will result in a ~ 
ruinous sacrifice. 
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The judge perpetuated Mrs. Levy’s injunction, and maintained her 
order of sale, altering the terms so as to require the Smith plantation 
to be sold in block and for cash. Beth parties appeal. 


The inventory appraisement of the property is $32,880 39, and the a 
acknowledged debts amount to $22,284 92. The mortgage claim of Mg 


the .@ the Walmsleys, including interest to December, 1882, and attorneys’ 
fees, is $13,895 15, and they have compelled the executrix to give 


ag security for a sum exceeding their debt by one-fourth. The witnesses, 
the 3 touching the value of the Smith place—the boéne of contention—vary 
able 9 _ greatly, W. B. Walmsley fixing it at $10,000 and C. H. Levy at $30,000, 
veal, The inventory of September, 1882 has that place appraised at $18,000, 
f the 4 and after it had been divided into lots preparatory to the sale under the ae 
fthe | succession order, it was re-appraised’ by lots in sum total $15,688 70— ot 
a Oe a result unfavorable to the theory that it was worth more and would a 
: z bring more if sold in lots than in block. For it was but theory after a 
io all, and nothing but the actual event of sale can test the correctness of ; : a 
 F the witnesses’ opinions upon that matter. 3 Be 
A mortgage creditor has an undoubted right to proceed via executiva 
4 notwithstanding the death of the mortgagor, and to enforce his process \ ee 
4 against the mortgaged property even when it is under administration. 
4 Gally v:. Powling, 30 A. 323; Lamorere vs. Suc. Cox, 32 A. 246. If he 
. does not proceed via executiva, nor by application in the mortuary pro- wees 
= ceedings, the executor may initiate and perfect the sale by obtaining 
—_ j an order therefor as the representative of all the creditors.» Suc. Hood, 
pay . 33 A. 470. But he cannot be forced to submit to a sale of fractional 
Bae? parts of the property since his right attaches to the whole, Lallande ne: 
nay i vs. MeRae, 16 A, 195; Hughes vs. Patterson, 23.A. 681; nor can he be Sir 
\ims- . > ee nee > 
’ the compelled to run the risk of diminishing the saleable value of the 
al mortgaged property by submitting to a sale, other than his mortgage 
ale contemplates, on the theory that the property if sold piecemeal will 
- the a bring the amount of his mortgage, or bring more than if sold as an 
entirety. The figures already stated show the Walmsley mortgage 
debt, with interest added to the present time, is only a little below the a 
new appraisement of the sub-divided lands. The lower judge was °¢¥ 
it the therefore correct in altering the terms of sale, upon the demand of the a: 
Levy mortgage creditor, so that the Smith plantation shall be sold in block “3 
n her and for cash. re 
-ased, We do not find it necessary to say here, authoritatively, whether the 


precedence in point of time of the order of sale in the mortuaria is de- 
terminative of the question, which order shall prevail. “The dictum in 
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Poutz vs. Bistes, 15 A. 636 is seemingly based on the embarrassment 
which would be produced by a conflict of jurisdiction. Such embar- 
rassment could not exist in this case. The lower judge maintained the ~ 
creditor’s injunction so far as to prohibit the sale proceeding on the 
terms first prescribed, and dissolved it as to the absolute prohibition 
of sale under the order in the mortuaria, and ordered that sale to pro- 
ceed. The only reason for a modification of that judgment must be 
that the creditor prefers to be the instrument, through the sheriff, of 
making the sale, and distrusts the fidelity of the executrix in account- _ 
ing for the funds. He has provided for this contingency by obtaining A 
special security for himself, and it matters not under that state of tacts i 

therefore, whether the executrix make the sale under her order or that . : 
it be made under his process. 

Judgment affirmed. 


ii 








No. 9028. 


E. H. SAMUELS ET AL. Vs. ISABELLA H. BROWNLEE ET ALS. 


Usufructuaries dispensed from security are entitled to the possession and enjoyment of the — | a 
property as soon as the debts and charges of the succession of the testator making.the 
bequest of the usufruct have been satisfied. 


Testamentary executors, who, after the debts and charges have been paid, deliver possession 
to such usufructuaries, cannot be held responsible in case of waste and damage hy the ~ 
usufructuaries, who are accountable only to the owners of the property burdened with © a 
the usufruct. = 
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A testamentary dispesition authorizing executors to administer the succession property — 
does not require them to interfere With such usufructuaries during the course of the 7 
usufruct, after such putting in possession. 






The exclusion of the tutor of minors, to whom the naked ownership of part of the property — it 
subjected to the usufruct belongs, from interference with the executors, does not pre- 
vent him from protecting the rights of his wards as against the usufructuaries. 






Executors authorized by the will to administer the portion of the estate bequeathed to such 
minors, as they may deem proper, until the youngest of them arrives at his majority, a 
cease to have the right to administer after the usufructuary has been put in anny 
but may be called upon to resume and continue the administration of that portion, for 
the benefit of the minors, only should the usufructnary die previous to the attaining of 
his majority by the youngest legatee. ni 








A judgment homologating an account of such executors, rendered after putting the usu- 4 

fructuaries in possession and discharging them from liability until then, but retaining ‘ 

( them conditionally in office, in case events provided for by the will require them to 

resume thé administration of the ‘property, may help in the construction to be placed © 
upon the will. ' 
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A testator hasa right to confer the usufruct jointly or in divided portions. A bequest of 
the usufruct of the same property in the last mode, does not require the executors to 
place the usufructuaries separately in possession, when they accept a delivery of the 




















e 
ai 7 4 whole to both. 
E 3 PPEAL from the Civil District Court for the Parish of Orleans. 
2 Tissot, J. 
fo 4 Egan & McEnery, R. H. Marr and Ellis & Ellis for Plaintiffs and 
‘ 4 Appellants. 
ig 4 Jos. P. Hornor and F. W. Baker for Defendants and Appellees. 
ts 4 x Singleton, Browne & Choate on the same side. 
t ; 
q The opinion of the Court was delivered by . 
4 E* BERMUDEZ, C.J. This is an action sounding in damages for upwards 
BCs: $15,000. 
. = It is brought by the legatees of the naked ownership of one-half of 
; ' the estate of a testator, against the executors of the latter and the 
5 v1 representatives of the usufructuaries of that and of the other half. 
‘9 4 The complaint is, that the executors in violation of their trust and 
4 Ey of the law, have voluntarily placed the usufructuaries in the undivided 
he 9 Possession of all the effects of the succession; that they have per- 
the ¥ mitted those usufructuaries to waste and squander the movables and 
4 } to dilapidate the real estate; that the usufructuaries, or their repre- 
on —COCisésennnttattiives, having failed to return the misused property and to repair 
po a the damage done, the executors and such representatives are responsi- s 
a | ble for the denounced wrongful acts, unlawful conduct and neglect of ' 
ul 3 duty which have occasioned the injury and should be held liable in 


the “ —solido. 


; From a judgment on an exception of no cause of action, filed by the 

a +‘ executors, sustaining the defense and dismissing the suit, the plaintiffs 
_ ae have appealed. 

uch : For the purpose of the exception all the facts set forth must be taken 





as true. 
From that standpoint the question to be determined is simply : 
Whether the plaintiffs are entitled, to recover from the executors. 
The following is a substantial statement of the averments of the 
_ petition. 
George Heation died in 1873, leaving a will, by which, after making 
several particular legacies, he gave the usufruct of one-half of his 
_ estate to his sister, Mrs. Samuels, and the usufruct of the remaining 
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half to another sister, Anne Heation, dispensing both from furnishing 
security. 
The naked ownership of the first half he bequeathed to the plaintiffs, 


ary’s death and until the youngest of them would become of age. 

A like ownership of the other half he gave to his two nieces. 
The testator also appointed a number of executors, dispensing them 
gts from security ; but two only of them accepted the trust and qualified 
accordingly, Stringer and Middlemiss, who are made defendants herein. 

They caused the property left by the testator to be inventoried, 
took possession of it, satisfied the charges against the succession, de- 
livered the residue to the usufructuaries, that residue consisting in 
real estate, stock, securities, ready money, etc. They next presented 
an account which was homologated in 1874, the court discharging them 
from responsibility up to then and retaining them conditionally in office, 
in case events provided for in the will would require them to resume 
= the administration of the succession property. Those events never 
arose, the first named usufructuary, Mrs. Samuels, dying in April, 1882, 
and the youngest child, joint legatee of the naked ownership of the 
half subjected to Mrs. Samuels’ usufruct, attaining his majority in 
March, previous to her death. 


The claim is, that, under the terms of the will, which the executors 

had accepted, they were bound to take and continue in possession of 

: the entire estate, and administer the same, from the moment of the 
death of the testator to the putting in possession of the naked owners, 
which was to be, as concerned the plaintiff, when the youngest of them 
would have attained the age of majority, if the usufructuary, Mrs. 
Samuels, was then dead; and that as the executors have without author- 
ity delivered undivided possession to the usufructuaries, and injury has 
in consequence resulted, they must be held responsible. 

The defense is that, under the terms of the will and the law, the ex- 
ecutors were enjoined and bound to put the usufructuaries in posses- 
sion, as they have done, that when they did so, their administration 
and responsibility ended, subject to resumption in the event that Mrs. 










a circumstance which did not occur, as that youngest legatee attained 


used by the testator, in order to ascertain his intention and test the 
construction put upon it by the plaintiffs. 


subject to administration from the beginning until after the usufructu- 


Samuels would die before the youngest of the plaintiffs became of age, — 7 
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his majority before his grandmother, Mrs. Samuels, had departed this life. ~ 
In order to determine that issue, it is necessary to consider the terms © 
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The particular clauses relied upon, read as follows: 
“I give and bequeath to my sister, Elizabeth Heation Samuels, the 
usufruct and enjoyment, for and during the term of her natural life, 
of the one-half part of the remainder of all my estate, and dispense 
her from security therefor.” 
“T give and bequeath, in full ownership, the one-half of the residue 


1 a Z of all my estate (the usufruct of which half is hereinbefore bequeathed 
to my sister, Elizabeth Heation Samuels) to Elizabeth Heation Samuels, Re 
. aged about 16 years, George H. Samuels, aged 14 years, Sarah Jane 28 ‘ 
, . & Samuels, aged 12 years, Wilhelmine Samuels, aged 10 years, all the ae 
. : children of my late nephew, William Samuels,” ° ° (these : Re 
n legatees being the plaintiffs herein) . . ? “to be divided = 
la between them by roots, and to be enjoyed by thém from and after the ee > 
. time the youngest of them shall have attained the age of majority and , 
My 4 4 after the death of my said sister, Elizabeth Heation Samuels. And I > 
e q hereby empower my testamentary executors to administer the said 
r $: half of my estate, as they may deem proper, until the youngest of the 
, ae M4 surviving of the above named minors arrives at the age of majority, qa 
e | __ free from all or any control, or interference on the part of the tutor of 
n . said minors, or of such of them, as shall have become of age, previous 
a A to the happening of the majority of the youngest of them.” 
3 ® “T give and bequeath to my two nieces, Isabella Brownlee and Caro- 
of | lina Gale, in full ownership, to be enjoyed by them, from and after the 
e ’ i death of my above named sister, Anne Heation, the other half of the 
8, 1 ‘ remainder of my estate, be the same what it may (the usufruct of aaa 
= @ which is hereinbefore bequeathed to my said sister, Anne Heation).” : 
8. d ; ““] hereby nominate and appoint for my testamentary executors and . an 
rt detainers of my estate, Messrs. Frederick Stringer,” * * ‘Peter Be 
2 oe R. Middlemiss,” * * * (and others named, who did not qualify) i 
4 # * * * “to act jointly and severally, and I hereby request and em- 3 : 
- power them to fully and finally carry out the provision of this will, is 
g- ~ andl hereby dispense them with furnishing security as such testamen- 


tary executors.” 


% 
mm 4 ‘- j 
3. i It is manifest that the intentions of the testator were : 
eC, a ki 1. To provide for his two sisters during their life. To that end he 
a » ° . . 
ed _ gave them the usufruct, each of half of his estate, dispensing both 


fe. from a security which otherwise could have been exacted from them 


ns + by the naked owners. 
he 2. To provide for the grandchildren of one of those sisters, Mrs. 


Samuels, the plaintiff herein, who were at the time minors. For that 
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purpose, he bequeathed to them the naked ownership of the half sub- 
jected to their grandmother’s usufruct, with the condition that it should 
not be under the control of their tutor. q 
3. To provide for his two nieces named. To accomplish that object, 
he bequeathed to them the naked ownership of the half subjected to —“@® 
the usufract of his second sister. . a 
So that at the death of the testator, his estate was dismembered ; : 
the usufruct accrued to his sisters, the naked ownership to the plain- 
tiffs and to his nieces, in the proportions specified by him; they each 
and all becoming seized according to their respective titles, possession —_— 
primarily, under the mandate conferred by the will, vesting in the ex- | 
ecutors named. ; : 
The duty of those executors under the will and under the law was 
to take all proper conservatory measures, to inventory the property, 
to collect assets, to pay debts, to discharge special legacies, and other- 9 
wise to carry out the will. a 




































That they did. The usufructuaries were entitled to demand posses- © 7 
sion of all the estate. The executors could have set no justification in 
resisting such demand. In their anxiety to execute the last intentions _ 
of their departed friend, they anticipated the demand, they tendered 4 
the delivery of the estate to the usufructuaries, who accepted it and — 
who went into possession of it as such. 


It was no concern of the executors whether the legacy of the usu- 
fruct was joint or divided. Had they made an equal division of the 
estate subjected to the usufruct, at the tinie of the delivery to the usu-) 
fructuaries, nothing could have prevented these beneficiaries from “ 
uniting their tenure and enjoying the property in common. The ex- . & 
ecutors would have done a vain thing. ‘j 

The testator could legally confer the usufruct jointly or in divided 
portions. 10 L. 246; R. C. C. 539. But he would not and did not con- 
fer it in common or jointly, for the obvious reason that it was not his 
desire to subject all his estate first to the usufruct of both and next to 
the usufruct of the survivor, which would have been the case had the 
legacy been a conjoint one. His intention was that, at the termination 
of the usufruct of each half, by the death of the usufructuary, the 
right of use and enjoyment should at once unite with the naked owner- 
ship and accrue to the legatees of the fee of each half. It was his inten- 
tion that, at the death of Mrs. Samuels occurring prior to the majority ' 
of the youngest of the minors, Samuels, the half bequeathed to them 4 
should then be under the exclusive control of the executors, free from 
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any interference on the part of their tutor. It was his intention that, 





»- 
ld at the death of his sister, Anne Heation, the use and enjoyment of the 
other half, subject to her usufruct, should accrue to his nieces, who 
t, would then become the absolute owners of the same. ; 
to From the fact that the testator dispensed his sisters from furnishing 
security, as he had a perfect right-to do, as he left no forced heir, 15 A. 
1; @ 588; 2. A. 30, it cannot but be inferred that it was his will that his 
n- 4 executors should place them in possession of the estate, as soon as 
h | a practicable after his death—aq thing which certainly they could not if 
on have done had not those beneficiaries been thus exempted. R.C.C. 558. : 
x- @ a It is only where the usufructuary does not give the security required A 
q i by law, that possession of the things subjeet to the usufruct can be Fie 
as . withheld from him. R. C. C. 563-4; 13 A. 143, 157; 18 A. 601. Had ; Qo 
y> not the testator formally relieved usufructuaries from security a ditfer- a & 
r- ent case would have been presented. By thus exempting them, the 5 
testator has manifested some indifference as to the possible fate of the c a 
a property susceptible of consumption and remained satisfied with the By 
m idea that after all, the real estate remaining, when the usufruct would sj 
“a determine, might still be a handsome and sufficient liberality in favor 
en, of the naked owners. 
™ A usufructuary is one who enjoys a thing, the ownership of which 
belongs to another, with the right of drawing from it all the advan- 
tages of which it is susceptible and even of altering its substance in’ 
a some cases, R. C. C. 533, 541, 536, but subject to certain obligations. 
he R. C.C. 567; 3 A, 496; 8 A. 138; 17 A. 325; 20 A. 504. ° 
FZ The right of the sisters of the testator as usufructuaries under the 
=m will and the law, was to demand possession and on obtaining, to enjoy 
Ry. the property subject to their usufruct, under the obligations imposed 
by law. They could not have enjoyed that property as usufructuaries 
ed unless they actually had that possession. 
h- The duty of the executors was, therefore, after payment of the debts 
is and legacies, not to wait for a demand of delivery, but to turn over to 
to the usufructuaries the residue of the succession assets, however com- 
he posed. : 
on They were not required to withhold that possession and to adminis- 
he ter the property to be enjoyed by the usufruct. Had the testator, who 
r- has expressed his intentions throughout with remarkable clearness, 
D- thus designed, he would have used unambiguous language and said so; 
ity = but he has not done it. 


The executors have faithfully accounted to the court which had con- 
firmed them and ordered the execution of the will, and that court has 
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discharged them from all responsibility, up to that time incurred, 
retaining them in esse for a contingency. 

When they turned over the mass ,of the succession property to the 
usufructuaries, they ceased to be under further obligation to administer 
it. The naked ownership had vested in the plaintiffs and in the testa- 


tor’s nieces. If any conservatory acts subsequently became necessary 


for the preservation of the rights of the plaintiffs, as naked uwners of 
the half subjected to their grand mother’s usufruct, the duty of taking 
proper steps to that end devolved on their tutor or guardian, as the 
representative of the owners. 2 A. 897. The exclusion, by the will, 
of that functionary, from control or interference, related only to the 
case of possession and administration of the half of the executors and, 
in no way, to that by the usufructuaries. 

Under the spirit and letter of the will and the law, the executors 
were again to have possession of the half bequeathed to the plaintiffs 
and to administer the same for their benefit, only had Mrs. Samuels, 
the usufructuary, died before the youngest among them had attained 
his majority. 

As that foreseen event never was realized, it follows that the seizin, 
possession and administration which the will and the law conferred on 
the executors, terminated when they placed the usufructuaries in pos- 
session, and that their official responsibilities likewise ended at that 
moment. 

The executors having, therefore, faithfully carried out the last will 
of George Heation, were properly exonerated, by the lower court, from 
the liabilities sought to be saddled upon them. 

It is, therefore, ordered and decreed that the judgment appealed. 
from be affirmed, with costs. 

Poché, J. takes no part, not having heard the argument. 








No. 9111. 


James M. STANBROUGH, FOR THE USE, ETC., vs. S. B. ann J. T. 
McCLELLAN ET ALS. 


The legatee who sues for the nullity of a sale of succession property adjudicated to the exec- 
utor of the will of the testator, by means of a third person, cannot be successfully met 
by the exception of want of previous tender of the price of adjudication. If the funds 
thus received had been used to extinguish the debts of the succession, the executor 
could recover the samo in due course of administration. He would be entitled to no 
other relief. 
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d, The fact that the sale had been provoked by a creditor of the succession does not alter the 
legal effect of the purchase by the executor. 
6 PPEAL from the Eighth Distriet Court, Parish of Madison. , 
or aes Deloney, J. : 3 
1- A. L. Slack and H. P. Wells for Plaintiff and Appellant: et 
J: % 1. A minor alleging that through a fraudulent conspiracy entered into between the execu- % ’ 
of - F tors of the estate to which he is a legatee, whereby said executors, through a party 2 Br 
ig ’ a interposed, purchase at a sheriff's sale the property ‘entrusted to their administration.” 3 ae 
” re to his damage and far below its value, and in. violation of law, does set forth a cause pe 
4 of action. _ R. C. C. 1146, 1790; Story’s Agency, §§ 210, 211; Story’s Eq. Jur. §§ 316, 322, Bt es 
1, ; 323; 1 H. D. 853; 2 H. D. 1497-8, and cases cited. Re 
1e ! 2. The rule of restitution applies only to parties in good faith. 31 A. 372; 33 A. 746. Itis a ; 
1, . = not applicable to heirs suing to rescind a sale. unless they had knowledge at time of the mn Bat. 
sale of the nullities. Wood vs. Nicolls, 33 A. 746. The rule is not applicable to minors. ts 
4 ‘ Self vs, Taylor, 33 A.771 It is purely an equitable rule and not a shield to be used by . a S 
) E # wrong-doers. 31 A. 372; 30 A. 174; 26 A. 188, 343; 24 A. 272. ‘fg 
8 ! , 3. An executor who buys property ‘“ committed to his charge,” is a purchaser in bad faith Be 
‘ and liable for revenues. " 


; 4. When the plaintiff, as in this case, does not pray for the possession of the property, but 
d 4 : that the sale be decreed null and the property be held still to belong to the succession, a 
: tender of the purchase price under no circumstances could be a condition precedent, 
because such purchaser is in bad faith and owes revenues. The only way the question ' 
of revenues could be settled would be in ‘‘due course of administration.” Chaffe vs. Pe 


" ‘Farmer, 34 A. 1017; 14 A. 605. a 
‘ A. N. Spencer and J. T. Lane for Defendants and Appellees. : 
1 The opinion of the Court was delivered by 3 
‘ Pocué, J. Plaintiff brings this suit in the intefest of his minor son, —t3 
a legatee under the will of the minor’s paternal uncle, Josiah Stan- 

q brough, and his object is to obtain a judgment annulling the sale of a 

a plantation once the property of the latter’s succession. He charges . 

a that, at a sale made of said plantation under executory process, the 


y defendants, S. B. and J. T. McClellan, who were the executors of the 
testator, became the purchasers through and by means of a third per- 
son, one Thomas B. Adams, to whom the property was ostensibly adju- 
dicated. But he charges that the two executors above named were 
really and truly the purchasers, in violation of a prohibitory law; 
hence, he prays that said sale be declared null and that said property 
be brought back to the succession. 

The defendants excepted: 

1. That the petition disclosed no cause of action. 

2. Want of tender of the price of adjudication, which had enured to 
the benefit of plaintiff. 
The exception was sustained and plaintiff appeals. 
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I. 

If the evidence on trial was to show that the defendants, McClellan, 
were the executors of the testator, that the property had been entrust- 
ed to their administration, and that at a judicial sale thereof they had 
bought it by means of a third person, the sale would inevitably be 
annulled. The petition contains full allegations of all these elements. 
of nullity; hence, it discloses a most serious cause of action. C.C. 
1146. This proposition is elementary and flows from the textual pro- , i 
visions of the article of our Code. 4 

The executors could not be shielded from the charge of nullity by 
showing that the sale was not procured by themselves, but that it had 
been provoked by a creditor of the succession. The property was none 
the less under their administration. John Chaffe, admr, vs. W. W. » 8 
Farmer, 34 A. 1017. 




































; Il. A 
The object of plaintiff was not to obtain the ownership or possession : 
of the property, but merely to bring it back to the succession. Hence, 
he was not bound to make tender of the price of adjudication. If the 
purchase price had been used to extinguish any of the debts of the suc- 
cession, the executors would be entitled to be reimbursed in due course 
of administration and no more. 

This point is also settled in the case of Chaffe vs. Farmer, quoted 
above. 

Under the allegations of this petition the executors would be pur- 
chasers in bad faith, and as such not entitled to advance and sustain 
the plea of want of tender of the purchase price. 

Jurisprudence has also settled that heirs who seek to recover prop- . 
erty bought by the administrator of a succession in violation of law, ; 
cannot be met by such a plea. Wood vs. Nicholls, 33 A. 745; Self vs. A “a 








Taylor, 33 A. 769. 4 
The judgment sustaining the present exception is therefore errone- aa 
ous, and hence it is annulled, avoided and reversed, and this cause is e 
hereby remanded to the lower court to be proceeded with according to = 
law and the views herein expressed. e te 
; 
No. 8844. : 
J. S. IkerpD vs. Mrs. B. E. PostLEWHAITE AND SHERIFF ET AL. 4 a 






Before dismissing a suit by consent of parties thereto, one asserting an interest in fhe mat- 
ters involved in the suit should not be denied the right to intervene therein and file his 
petition of intervention, subject to the right of either party to suit, to cause the dis- 






NEW ORLEANS, MARCH, 1884. 





Ikerd vs. Postlewhaite and Sheriff et al. 





missal of the intervention by the proper exception. A delay of fifteen minutes asked 

for to procure the petition of intervention already prepared should have been granted. 

PPEAL from the Eighth District Court, Parish of East Carroll. 
Deloney, J. . 


E. H. Farrar tor W. G. Wyly, Appellant. 
F. F. Montgomery and J. M. Kennedy for Defendants and Appellees. 


The opinion of the Court was delivered by 

Topp, J. W.G. Wyly, a third person, appeals from a judgment 
dismissing this suit by the consent of the parties thereto. 

The bill of exceptions found in the record shows that before the 
decree of dismissal was rendered, the appellant offered to file an inter- 
vention in the cause%nd, at the same time, stated that he had already 
prepared his petition of intervention, which was then in bis office, and 
asked a delay of fifteen minutes to go to his office and procure the 
same, which request was refused him and the dismissal of the suit 
thereupon followed. 

The bill also shows that the appellant alleged a substantial interest 
in the litigation embraced in the pending suit, to further which, was 
the object of his proposed intervéntion; but with the nature of this 
interest and whether sufficient or not to entitle him to intervene, we, 
at present, have nothing to do, as this is a question which was not 
passed on by the lower court—that court refusing to allow the inter- 
vention substantially on the ground that the application came too late 
and that the parties were then present in court desiring to dismiss the 
suit. 

We think the court should have granted the short delay asked for to 
enable the appellant to procure and file his petition of intervention. 
Whether it should have been thereafter dismissed on an exception 
as to the character of the interest shown, or other cause, was a matter 
for the judge’s subsequent determination. 

If the application to intervene is seasonably made, the judge cannot 
refuse to permit the petition to be filed, C. P. 394. If for any cause it 
should not be allowed, or the intervenor has no right to be heard upon 
his demands, his petition, as in other cases, should be dismissed, upon 
a proper exception urged against it by the party opposing it. 

It is, therefore, ordered, adjudged and decreed that the judgment of 
the lower court be annulled, avoided and reversed, and, it is further 
ordered, adjudged and decreed that the case be remanded and rein- 
stated on the docket of the court below, and the appellant, W.G. Wyly, 
allowed to present and file his petition of intervention, and the case 
to be proceeded with according to law, appellees to pay cost of appeal. 





SUPREME COURT OF LOUISIANA. 








~~ Halliday vs. Bridewell. 





No. 9154. 


G. V. Hatiipay vs. Henry F. BRIDEWELL. 


As between the parties, consent is essential to establish,a partnership, by which is meant, 
not that the parties should qualify their contract as a partnership eo nomine, but that 
such consent should appear either from the terms or the nature of the contract. Where, 
as in this case, it affirmatively appears that one party employs the other and agrees to 
pay him a stipulated proportion of the net profits as compensation for services. that does 
not constitute a partnership inter sese. 

The fact that plaintiff carried on business in the name of Halliday @ Co., without any pant- 
ner, cannot relieve defendant from paying him what he justly owes. 

Defendant being the manager of the business in New Orleans, in the absence of plaintiff, 
who resided in St. Louis, and having control of the book-keeper and books, the books are 
proper evidence against him, being, properly speaking, his own statements of the busi- 
ness to his absent principal. Other defenses are without mgrit. 

A. PPEAL from the Eighteenth District Court, Parish of Tangipahoa. 
Thompson, J. 


J. M. Wright, Marr & Reid for Plaintiff and Appellee. 
H. E. Upton for Defendant and Appellant. 


The opinion of the Court was delivered by 

FENNER, J. On December 17, 1878, plaintiff and defendant entered 
into written contract, substantially as follows: 

“G.V. Halliday, now doing business under firm style of G.V. Halliday 
& Co., in St. Louis, Mo., hereby agrees to commence a separate and dis- 
tinct business in New Orleans, La., in January, 1879, with stock of 
safes, locks, etc., and office fixtures aggregating say $3000, at list prices, 
etc. * * He further agrees to furnish the capital necessary for pay- 
ment of freight, drayage, rent, clerk hire, traveling and petty expenses 
during the year 1879, said stock and fixtures to be and remain the 
property of G. V. Halliday until s.ld to bond fide purchasers and 
accounted for to him, until December, 1879. 

“He further agrees to employ Mr. Henry F. Bridewell to assist in 
managing the New Orleans business on the following terms, viz: 

“H. F. Bridewell is to devote his whole time and attention to the New 
Orleans business, traveling, soliciting orders, etc. For compensation 
therefor, G. V. Halliday agrees to allot and bestow on H. F. Bridewell, 
one-half of the net profits which shall accrue to the said business in 
New Orleans, during the year ending December 31, 1879, after all 
expenses have been duly charged to profit and loss and after a credit 
of ten per cent interest has been allowed to G. V. Halliday, on his 
average capital invested during the year. 
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“On December 31, 1879, G.V. Halliday shall withdraw his investment 
with ten per cent interest, from the available assets, and the remainder 































aia “# shall, on January 1, 1880, be equally, divided between Halliday and 

it that a Bridewell, and form their joint stock in business at New Orleans, as 

Vhere, equal partners in the continuance of the same, if mutually desired. ‘y 

ake Bridewell further agrees to make daily report of sales and full reports ie 
of business whenever requested and at least every three months; not 

y part. 7 to withdraw more than $100 per month for personal use; and to remit 
; to Halliday, receipts, in cash and bills receivable, as fast as received, 

intiff, ; except so much cash as is necessary for current expenses. * * * 


ks are : ‘* The true intent and meaning of this agreement is herein set forth 







beacae and each party signing hereto, binds himself to enhance the general 
welfare of G. V. Halliday & Co., New Orleans, La., which shall be the 
hoa. name and firm style.” aa 
At the end of 1879, the following additional agreement was entered § 
into: “ By mutual agreement, this 31st December, 1879, the terms of 
this contract are continued to December 31, 1880, excepting that Halli- 
day waives his credit of ten per cent interest on average capital invest- 
ed, and Bridewell is allowed to use not more than $150 per month, etc., 
nail otherwise to remain in full force and effect.” 
Under these agreements, the business was carried on during 1879 
— . and 1880, and then terminated. 
lis- | The plaintiff alleges that defendant, as his agent and employé, drew 
of 4 from the funds of the concern an amount of $3070 beyond what he 
es, g had a right to draw, under the contract, for the recovery of which, 
y-- a or of such sum as may be found due on a due accounting of his agency, 
Bes 4 she ‘brings this suit. 
he | a The defendant files three exceptions and, afterwards, a general 
nd denial. a. 
The first exception to the jurisdiction of the court is frivolous. 
in The second exception is that the contracts established a partnership 
@ SCOéetween plaintiff and defendant which had not been settled and that . 
we plaintiff could not sue for a specific sum but only for liquidation and 
om settlement of the partnership. . 
1, = The contract explicitly declares that “the true intent and meaning 
in ‘@% of this agreement is herein set forth.” If this be true, it is difficult to 
1] see how the conclusion resulting from its express terms, can be avoided, 
it that Halliday, alone, established and carried on the business in New 
is Orleans; that he employed Bridewell to manage the business and to 






render certain stipulated services; and that he agreed, in compensa- 
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tion for said services, to “‘ allot and bestow” upon the said Bridewell, 
one-half the net profits. The other stipulations are appropriate as 
fixing the facilities which Halliday bound himself to furnish in order 
that profits might be earned and as settling the basis upon which net 
profits were to be ascertained. 

Our Code expressly provides that “ partnerships must be created by 
the consent of the parties.” Article 2805. We are not here concerned 
with the modifications of this, applicable to third persons. See City 
vs. Gauthreaux, 32 A. 1126. , 

As between the parties, consent is essential. By this, is not meant 
that they must in terms qualify their contract as a partnership eo ag 
nomine; but it must appear, either from the terms or from the nature of 
the contract, that it is a partnership; and in determining the question, —~@ 
both the terms and the nature of the contract must be considered to- “> 
gether. It would be perfectly competent for parties to form a contract 7 
with each other, which, ordinarily, would constitute a partnership and : a 
produce all the effects of partnership, and yet to stipulate with each 
other that it should not produce such effects; and such stipulation, as 
between themselves, would be valid. 

Nothing, however, is better settled than that a contract by which one 
party receives a part of the profits as a compensation for services, does 
not, necessarily, constitute a partnership, especially inter sese. Bulloe 
vs. Paillos, 8 N. S. 174; Cline, vs. Caldwell, 4 La. 140; Hallett vs, * 








































Desban, 14 A. 529; Horgrave vs. Conroy, 4C. E. Green, 281; McMahon ’ 
vs. O'Donnell, 5 Jd. 306. . 
Where, in such a case, it clearly appears that the party so remuner- | 
ated, is an employé and not a partner, the presumption of partnership WW 4 
as between the parties is conclusively rebutted. B 
Such is the case here. It is obvious, to our minds, that this contract " 
was not intended as creating an immediate partnership, but was entered ‘a . 
into with a view to an ultimate partnership at the end of the year, “if 7 4 
then mutually desired.” That it was not then desired or contemplated — 
sufficiently appears from the supplemental agreement. q y 
The exception was properly overruled. i 1 


The third exception is of no cause of action, based on the ground 
that plaintiff alleges that he had transacted business in the name of G. 
V. Halliday & Co., without having any actual partner interested, in 
; violation of a prohibitory law. R. S. $$ 2668-9. 

Pm There is nothing in the exception. It is true the code provides that 
‘‘ whatever is done in violation of a prohibitory law is void,” article 11; 
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but what is it that defendant claims should be avoided? Plaintiff sues, 
in his individual name, under a contract made by himself, individually, 
for the recovery of moneys received by defendent as his agent and not 
accounted for. There is no room for the application of the principal 
here, even if, in any case, a debtor of an individual who has violated 
this statute could invoke it as a shield to protect him from paying 
what he justly owes. See Kent & Co. vs. Mojorrier, decided this day. 

On the merits, we find no reason for disturbing the judgment of the 
lower court. 

The plaintiff supported his claim by the books of the business and 

by statements rendered by defendant and his letters accompanying 
them. . 
Defendant had the entire management of the business in New Orleans; 
he employed the book-keepers and the books were kept under his 
supervision. As the judge a quo well says: ‘these books are, in re- 
ality, Bridewell’s own statements to his employer, of the business in 
New Orleans.” The objection that they are not competent evidence 
against him has no foundation. 

The pretension that the amount which he was allowed to draw out 
monthly, for personal use, was a compensation over and above his 
share of the net profits, finds no support in the terms of the contract. 

The attempt to supplement the books and statements by an alleged 
private memorandum kept by defendant and never exhibited until the 
trial of the case, cannot be countenanced. 

The claim for half of stock on hand is obscure and stale. He made 
no such claim when he was discharged or afterwards, nor even in his 
pleadings, where.it should have been specially urged, if relied on. 

Judgment affirmed. 

Rehearing refused. 








No. 9107. 


' Tue State Ex REL. Tue Boarp or Scnoot DIRECTORS OF THE 


PARISH OF ORLEANS, vs. Epwin H. Fay, SuPERIN- 


TENDENT OF PUBLIC EDUCATION. 


~ Where a mistake has been made by the State Treasurer in announcing to the Superintend- 

# ent of Public Education the amount of funds for apportionment among the educable 

children of the Stzte, but before the apportionment could be cancelled the school direct- 

ors of Orleans had received their quota under it, when the true sum has been ascertained 

and announced to the superintendent, and a revised apportionment is to be made, it is 
16 
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proper that the superintendent should take into account, when apportioning to Orleans, 
the sum already improperly paid to her under the mistake, and which payment had been 
made in consequence of that mistake. 
















































; PPEAL from the Seventeenth District Court, Parish of East 1 
e Baton Rouge. Sherburn, J. et 
Chas. F. Buck, H. M. Favrot, and Favrot & Lanson, for Plaintiffs and I 
Appellants. os 
Defendant and Appellee unrepresented in this Court. 8 

q 

The opinion of the Court was delivered by d 
MANNING, J. This is a proceeding by mandamus coupled with an Bia 
injunction, the object of which is to compel the defendant to apportion : m 
to the relators twenty-one per centum of the amount appropriated for 3 th 
the support of public schools throughout the State, and to prevent the FE iti 
payment of warrants drawn on that fund to the prejudice of their claim. — Or 
The allegations are that there are 290,036 educable children in the 4 — Or 
State, and that 61,456 of these are in Orleans parish, which entitles her | * tio 
to twenty-one per centum of this fund, and that it is the duty of the 4 sui 
superintendent to apportion it quarterly on the first Monday in March — pa 
and each quarter thereafter—that from the school revenues of 1882, up tal 
to February 12, 1883, the State Treasurer had reported to the superin- 7 4 alr 


tendent for apportionment $32,410 25, and that on March 6th following 
the same officer reported the further sum of $15,000 for apportionment, 
and that Orleans parish is entitled to the above mentioned proportion of 
them, viz: $10,003 56—that no apportionment Of the funds of 1882 had 
been made to the relators, but that the superintendent had issued te 
them in February, 1883, a certificate of apportionment of $1997 32 of , ; 
the revenues of 1882, which they had refused to receive. 
The brief of the plaintiffs (there is no appearance in this Court for 
the respondent) states that 
“Mr. Fay assigns, in his answer and in his testimony, his reason for — 
an unequal distribution of the school funds for the year 1882, to the 
advantage of the country parishes and to the prejudice of the parish of a 
Orleans, which reason is, that some mistake had occurred by which the — 
parish of Orleans had received more than its pro rata share of the funds ~ 
ae appropriated for school purposes for the year 1881, and that he deemed — 
Be" it to be his duty to make up the losses thus sustained by the country ~ 
parishes, by giving them appropriations from the school funds of 1882, § 7 
sufficient in amount to accomplish that end. The letter addressed by } 
E. A. Burke, State Treasurer, to the superintendent, dated 3d July, 
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we 1882, introduced in evidence by Mr. Fay, explains the whole matter, 

and shows that if the school board of the parish of Orleans at any time ae 

‘ast received more than it was entitled to, the amount so received was from a Boe 
- the revenues of the year 1881.” a 

a An examination of the answer and testimony of the respondent ex- oe 

and “hibits his statement to be, that on June 16, 1882, there was subject to : eS 
; apportionment $65,015 47, and that he apportioned that sum to the a 

BD oceveral parishes, and the share of Orleans was $13,520 32, her full a 
quota, which was paid to the relators June 27, 1882—that two or three a 

days thereafter the treasurer reported to him a mistake had been made, a 

han | and that the entire apportionment must be cancelled as there was not ¢ 
‘tion ' money in the treasury to pay it, and thereupon he sent circulars to all Ss 
ifor the country parishes with this information, and cancelled their appor- @ ¥ 
t the _tionments. The information came too late tor the same action on the Bc 
aim. @ Orleans apportionment. It had already been paid. No parish save 3a 
1 the — a Orleans received any part of that apportionment—that the $15,000 men- ‘ 
s her } tioned in the petition is not required to be apportioned until June (this ae 
f the > suit was filed in March), and that he did not apportion to Orleans any a 
lareh | part of the fund which he had for distribution in December, 1882, be- 4 
2, up ; cause all she was then entitled to did not amount to the sum she had 34 
erin- / already improperly received, as above detailed. That in February, . a 
wing 4 1883, he apportioned the sum then on hand so as to give to the country oy 
nent, Parishes what was withheld from them by the mistake recited already, +3 
ion of / and the quota of Orleans was $1997 32, the amount of the certificate , ee 


2 had A which they rejected. 


> & : 

ed to“ It would be an extraordinary state of things if a mistake, such as a 
32 of | that committed here, could not be rectified by the officers, who made i¢ 
F 4 . aed . . . 

it. The discovery of it by the treasurer was not immediate, so that the 








rt for q | relators who were on the alert got the money before the order to pay it me 

gq —eould be countermanded, but no other parish received its apportion- is 
on for FF ment because the cancellation was made in time to prevent any pay- a 
ree 4 pet to them. If the warrant, improvidently issued under a mistaké, ie 
ch the” i i not been presented promptly by the relators, before the mistake a 
funds | 4 s discovered, and before the cancellation of the apportionment, it Me 
eemed om YOuld not have been paid, and Orleans would have been in the same SS 
ountry timation as the other parishes. When these subsequent school reve- M 
f 1882, ' fs came in, the distribution or apportionment would have been then 5 
sed by le proportionally to the educable children throughout the State, and 


( Heans would have then received her quota, and not till then. 
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That is exactly what she has received. She has received her p ~ 
portional share, only she received a large part of it, in consequence of 
the mistake, sooner than she should have received it. She does not 
feel thankful for the early dole, but on the contrary is striving to take 
a full share of what remains away from her hungrier sisters. This i 
ungracious, and what is more to the purpose, is illegal. The lower 
judge so ruled and we affirm his judgment. +e 
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RAILWAY COMPANY. q 
I 
The burden of proof in a suit in damages for the killing of animals by a railway company fi 
rests on the plaintift to show negligence. Stevenson's case, 35 A. 498. affirmed. Ae I 
A company which is induced to build its road through certain lands, which does so, @ re. i 
which is permitted to run a trains regularly through the same, cannot be considered as Pa j 
a trespasser. hy a 
A company is not at fault for not fencing in its track, although the same runs throughé 
pasture ground, in the absence of contract or law requiring that protection. 8 
PPEAL from the Twelfth District Court, Parish of Rapides b 
Blackman, J. : 2 
re ea ey ini 
White &@ Thornton for Plaintiff and Appellants. i ee on 
Kennard, Howe & Prentiss and Andrews & Foster for Defendant an im sath 
Appellee. - @ 
3 
Fy wv 
The opinion of the Court was delivered by . Bp 
Bermupez, C.J. This is an action in damages for the killing by they” A 
defendant company of a jack and mule of plaintiff’s on the night & qu 
November 11, 1882, the animals being valued at twelve hundred deka , 
lars. The charges are that the company had no right of way on te sc 
Experiment plantation where the accident occurred and that the inj "$ 
‘ P , . \ 
was sustained in consequence of the negligence of the company’s ag@ Oty 
‘ sil : ; e 
in charge of its trains and cars. ; nin 
The defense is a general denial, coupled with averments of the righty ~ 2 
&, ot the company to the use of the road, as derived from formal coneé 
af; sion and acquiescence on the part of plaintiff’s authors and herself, al Z 
the lapse of time. . @ Suy 
From a judgment rejecting her demand the plaintiff appeals. - 
the 





In the suit between the same parties for the same object, the p aint 
was non-suited, this Court holding that her supplemental petit 
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ag alleging trespass, filed on the second day of the trial and under which 
evidence had been adduced, should have been stricken out and no evi- 
dence admitted under it. 35 A. 694, 

The present is, therefore, a new suit, incorporating as above stated 
the charge that the company had no right of way and was a trespasser, 
which the rejected petition had previously set forth. 

On the trial the original testimony admitted on the first trial was 
introduced by consent and two additional witnesses were heard. 

The killing of the animals is abundantly proved, but that it hap- 

pened through the negligence or fault of the company’s employees is 

* not even presumably established. 
_ It appears that on the night mentioned, two trains ran through plain- 
+ tiff’s pasture, a freight train and a passenger train. The train was run- 
ning about twenty miles an hour, the fireman and the engineer at their 
@ proper place, watching, and the light in front of the loeomotive burn- 
ee 80, Sil a ing. All at once an animal, which had not been notiged previously, 
sidered a jumped from one of the sides of the road upon the track, in front of the, 
engine, and was struck and thrown aside. As the animal had not been 
seen, it could not have been frightened off and the train could not have 

been slackened. 


The other animal was killed during the same night, but earlier. The 
night was dark; there was no fog, however. The lights were burning 
on the locomotive, which had whistled and stopped, probably both at 
the same time, as far as practicable. 


through 


Nothing shows that the accidents could have been prevented. The 
' burden was upon the plaintiff, in both cases, to prove negligence on the 
| part of the company. We have thus held in the case of Stevenson, 35 
A. 498, and see no reason to depart from the ruling there made on the 

~ question of onus. 
Plaintiff’s main and ostensible hope for recovery seems to be based 
- upon the assumption of a légal presumption of fault and negligence on 
4 the part of the defendant company, arising from the fact that it was a 
ye trespasser on plaintiff’s lands and should have fenced in its tracks run- 
» ning through the pasture grounds where the animals killed were kept 


Ss and grazed. 


» The plaintiff earnestly insists upon the weight of the ruling of the 
a Supreme Court of Minnesota (18 Minn. 434) to show that the company, 
| being a trespasser, is prima facie liable; but that was a case in which 
_ the company had commenced to expropriate and had not been invited, 

; encouraged and permitted to build its road and run its trains; in other 
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words, had not obtained any voluntarily conceded right of way, formal — 
or implied. gz. 

The Court, nevertheless, there distinctly said: ‘If, indeed, the com- ~ 
pany was there by plaintiff’s consent, by his leave, it was no trespass, ~ 
no injury to plaintiff. * * * Wedo not think the defendant proved ~ 
the license set up.” 

In the Vermont case (33 Vt. 314), the Court said that, if the plaintiff 
had given the company, by express assent or silence, to understand ~ 
that he did not intend to object to its proceeding with its construction © 
and operation, he could stop neither the work nor the trains. 

In the case specially invoked (Minnesota), the fact that the company | 
had commenced proceedings to expropriate repels the idea that the 
plaintiff had given the authority, or that he had acquiesced in their “@ 
right of way, and leaves no room for conjecture that if such right had — 
been clearly conceded the matter would not have gone to law. 

It is abundaptly established by the evidence in the case before us, 
which was not considered in this Court when the first suit was tried, ~ 
that the road-bed of the defendant company on which the accidents 7 
complained of have occurred, was laid and graded, in other words was 
built, with the authority, nay, at the instance, of plaintiff’s father, whe “ - 
owned the land at the time and who imposed no restriction on the priv- — 
ilege allowed; further, that since his death, which took place in 1880, 
tracks have been laid and trains run through the same land to the © f 
knowledge and without any objection on the part of the plaintiff and — 
of her legal representatives or agents. 

Those circumstances are amply sufficient to clear the defendant com- 
pany from the charge of trespass preferred against it. . 

_ The authorities on this point are indisputable. See St. Julien vs. ‘ 
Morgan’s R. R. Co., 35 A. 924; also, Bourdier & Belleseiu vs. Morgan’s ~ 


re, 


R. R. Co., 35.A. 947; Kanaya vs. St. Louis, L. & D. R. R. Co., October, 
1882; Reporter XV, No. 7, pp. 213, 214; Mathews vs. St. Paul & S.C. 9% 
R. R. Co., 18 Minn. 434; 33 Vermont, 314. 4 

ms As to the other ground, that the company is at fault for not fencing ~ 
in its track, the authorities likewise show it to be untenable. 15 A. — 

105; 23 A.154; 35 A. 499, 696. A 

The district judge concluded rightly in setting the differences of the © 

litigants forever at rest by a final decree. ; 

Judgment affirmed, with costs. : 
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Manning, J., dissents from the approval of the decision in the Ste- 4 ie 
venson case, and assents to the principle announced in the St. Julien ~ 
case. 








NEW ORLEANS, MARCH, 1884. 


Board of Councilmen vs. Crémonini. 


















mal No. 9128. 

- @ BOARD OF COUNCILMEN OF BATON ROUGE Vs. ‘C. CREMONINI. 
com- | 
spass, 
roved — 






Under the ordinance of the city of Baton Rougé, authorizing the prosecution and punjsh- a a 
ment of the owners of houses, after conviction of their tenants for keeping disorderly’ 
houses therein, and due notification thereof to such owners or their agents, no prosecu- 
tion can be maintained against such owners, before conviction of their tenants and 
previous to notice of the same to them. 

The council of a municipal corporation can provide modes of punishment of offenders against 













uintiff 




























stand “a its police ordinances, by general ordinances affecting all persons alike, but it is powerless 
; > to single out any individual and denounce his trade, occupation or conduct. Pan 
iction ~@ a 
= @ Proceedings against offenders against municipal ordinances must be instituted before a com- ie 
. petent tribunal—contradictorily with the accused—and not exparte by resolutions of the a 
‘pany ae council. a 
it, the 4 ’ / An appeal from a mayor’s court will not be dismissed for irregularities and deficiencies in / 
their 2 the transcript, if the latter contains the ordinance on which the judgment complained : ay 
t hail — was predicated. Such defects cannot be attributed to the fault of the appellant. . A 
' he os 
q PPEAL from the Mayor’s Court of Baton Rouge. e. 
_ Booth, J. a 
e us, : ~ 
tried, ae — ma aa 
denta A C. C. Bird, City Attorney, for Plaintiff and Appellee. 
3 was Knox & Laycock for Defendant and Appellant. 
4 who 4 = a 
priv- Motion To Dismiss. a 
1380, 2 The opinion of the Court was delivered by pe 
o the © PocuE, J. Defendant has appealed from a sentence of the mayor ae 
> oe condemning him to pay a fine of $25, or in default, to an imprisonment Be 
f an s A es 
| of tifteen days. y 
com- a Appellees urge their motion to dismiss on the ground that the tran- os 
~ 3 script does not contain the ordinance under which the defendant was a 
n vs. a sentenced. Proceedings intended to secure a revision of this judgment = 
gan’s sare now before us for the third time. a 
‘ober, F 4 In March of last year, we dismissed the suspensive appeal taken 
s.C. 9 therefrom by the defendant, on the ground that the transcript did not 
7 contain the city ordinance or resolution of the council on which the 
neing WH = judgment apparently rested. 35 A. 367. 
15 A. ; Subsequently, we issued a mandamus compelling the mayor to grant 


to the defendant a devolutive appeal from the judgment complained of. 

The present appeal has been returned in obedience to our writ, and 
the board of councilmen of which the mayor himself is a component 
part, complains of the insufficiency of the transcript. With what grace 
can the mayor, whose duty it was both under the law and under our 
writ to return a complete transcript, pretend to attribute the fault to 
appellant? 
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In point of fact the transcript does contain the city ordinances, the 
resolution of the council and the petition of citizens, on which the 
mayor founded his proceedings, and rested his judgment against the 
defendant. The pith of appellee’s complaint is that those documents 
had not been introduced in evidence or filed in the trial before the 
mayor’s, court. If it be so, the whole proceeding was irregular and 
oppressive. But, be that as it may, the documents in question were 
called for in our writ of mandamus, and are so certified by the mayor. 
As we remarked in the opinion dismissing the suspensive appeal, we 
cannot require as full and complete transcripts from mayor’s courts, as 
we exact, according to law, from courts of record; as this transcript 
furnishes the ordinance and other documents which form the basis of 
the prosecution instituted against the defendant, and as the laches of 
the mayor in the confection of the transcript cannot be possibly attri- 
buted to the appellant, it becomes our duty to review the proceedings, 
which were predicated on the documents which are now before us. 
The motion to dismiss is, therefore, denied. Borde vs. Erskine, 33 A. 
873. 





ON THE MERITS. 


The appeal involves the investigation of the alleged illegality of a 
fine or penalty imposed by a municipal corporation, and it falls under 
our jurisdiction irrespective of the amount involved in the contestation. 
Cons. art. 81. 


The charge, under which the defendant was punished, was for “ set- 
ting at defiance and refusing to comply with a resolution of the city 
council prohibiting him from renting a certain house to women of lewd 
and abandoned conduct.” 


The record shows that, in furtherance of a petition of several citizens, 
the city council adopted a resolution on the 5th of September, 1882, 
declaring that a certain house on North street, occupied by lewd 
women, was a nuisance, ‘and directing that said women be notified to 
remove from said premises and to abandon their purpose of keeping 
thereon a disorderly house. 

The petition of citizens and the resolution were both silent as to 
Crémonini, the defendant herein, and the owner of the house in ques- 
tion. 
Hence, there was no resolution of the council prohibiting him from 
renting his house for the purpose denounced in the petition of citizens. 

































$s pa Pe pity ae 





ing? 


Lee ee Te eee ee 


~ 


~<a COR NCR Taney 
PR GORI SLRS: 


NEW ORLEANS, MARCH, 1884. 





Board of Councilmen vs. Crémonini. 





It follows, therefore, that the notice communicated to him by the chief 
of police, under the mayor’s directions, had no foundation in law, and 
could bear no legal effect. : 

The city ordinance, on the subject of disorderly houses, authorizes 
the prosecution and punishment of offenders, by fine or imprisonment, 
and by closing their establishments. 

The ordinance further authorizes the prosecution and punishment, 
by fine or imprisonment, of the owners of such houses, after the con- 
viction of the inmates thereof, as keepers of disorderly houses, and. 
after notification of such conviction to said owners or their agents. 

We understand that the proceedings, thus authorized, must be insti- 
tuted before the mayor’s court or other competent tribunal, and contra- 
dictorily with the accused. 

In this case, the persons who are denounced by the citizens in their 
petition, as keepers of a disorderly house, had not been prosecuted and 
had not been judicially condemned when the defendant, Crémonini, 
was arrested and traduced before the mayor’s court. Hence, it follows 
tliat there was no foundatian, kuch as is imperatively required by the 
city ordinance, for his prosecution. We, therefore, hold that the penalty 
imposed against him was absolutely unauthorized and is glaringly 
illegal. 

The city council has the undoubted power to prescribe modes of 
punishment for the violation of its ordinances and we understand that 
such power was exercised in adopting the ordinance as to disorderly 
houses, to which we have hereinabove referred. 

But the council can legally pass no ordinance which proposes to 
single out one individual and to specially prohibit him from doing any 
act, under penalty of fine or imprisonment. No one can be condemned 
without a hearing. 

The oppression of this defendant, by the proceedings now under con- 
sideration, is even more palpable than the outrageous prosecution, so 
severely denounced by our predecessors, in the case of Municipality 
of New Orleans vs. Blineau, 3 A. 688. , 

We abstain from any expression of opinion touching the constitution - 
ality or legality of the ordinance on disorderly houses, in so far as it 
purports to affect the owners of property which may be occupied by 
tenants keeping thereon disorderly houses. 

Admitting its full legality and binding effect for the purposes of this 
case, we find that the mode of proceeding, which it prescribes, has not 
been followed in the premises by the mayor; that the prosecution 
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against this defendant had not been preceded by a judicial condemna- 
tion of his tenants and that, necessarily,he had not been previously 
notified of such action ; all of which was indispensable to a legal prose- 
cution against him. 

The judgment or sentence appealed from is, therefore, annulled, 
avoided and reversed, and the prosecution against the defendant is, 
therefore, dismissed at appellee’s costs of the trial below and of the 
present appeal. ; 








No. 9115. 


Mrs. M. L. Proctor vs. Mrs. P. L. HEBERT, EXECUTRIX. 


Where a minor has been emancipated under the provisions of article 385 of the Code, pres- 
cription against his right of action against his tutor for a settlement begins from the 
date of his emancipation and not from his majority. 

PPEAL from the Twenty-third Dis@ict Court, Parish of Iberville. 
Talbot, J. ad hoc. 


T. E. Grace and Alex. Hebert for Plaintiff and Appellant. 
David N. Barrow for Defendant and Appellee. 


The opinion of the Court was delivered by 

Topp, J. The plaintiff appeals from a judgment sustaining a plea of 
prescription against her demand for the rendition of an account of 
tutorship by the legal representative of her deceased tutor. 

The only question presented by the appeal is, whether the prescrip- 
tion in questien (four years) began to run from majority, or the date 
of emancipation, the plaintiff having been emancipated under the pro- 
visions of Article 385 R. C. C. 

Article 362 C.C. prescribes that prescription begins to run from majori- 
.ty. This is a general law and the reason why, under this law prescrip- 
tion should begin to run from majority is obvious, almost too much so to 
require explanation. Itis because at this period, when the minor reaches 
the age of twenty-one years, he emerges from all the disabilities that had 
attended his minority and for the first time becomes clothed with full con- 
tracting powers and subjected to all the correlative responsibilities 
that.flow from the attainment of such powers and the possession of 
such rights and privileges. The law grants him four years within 
which he has full and ample authority to provoke a settlement with his 
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:na- tutor, touching the administration of his property and the charges of 
usly maintenance. If he waits longer than this term, and fails to exercise om 
ose- the right thus accorded to him, the right becomes forever lost to him. F > 
But emancipation, under the article referred to, works a dispensa- 
led, 4 tion from the legal disabilities of minority as full and complete as the ret " 
tis, | 3 attainment of the age of majority under the general law. It places a 
the the minor, thus freed, on the same plane with the major under the gen- a 
g eral law and invests him with identically the same rights, and subjects be 
him to equal responsibilities. In other words, instead of leaving <a 
the minor to the operation of the general law and making him wait ‘ 
till he is twenty-one years of age, it virtually and in effect fixes and 4 
} establishes his majority at an earlier period of life, ‘that is, at any time i 
when he shall have passed the age of eighteen years. A perusal of the 
a law and the judgment rendered under its authority, leaves no doubt ‘ 
press on this point. ‘ 
he i For instance the judgment of emancipation in this case reads: 
; 4 “It is therefore, ordered, adjudged and decreed that the said Mary 
ie. 4 Letitia Hebert be and she is hereby fully emancipated and relieved Be 
from all the disabilities which attach by law to minors, with power to hy 
do and perform all acts as fully and completely as if she had attained F ; 
the age of twenty-one years.” . 
The question very naturally arises upon reading this, why should se! 
F th. right of a person who has attained his majority to bring his tutor ia 
to account be limited to four years from this event and a longer time : i 
a of q be granted for this purpose to one upon whom, under an exceptional . 
of a 3 provision of the law, majority has been conferred with’ all resulting > @ 
: . rights by a judgment of a court? re 
nip- A After due reflection we have reached the conclusion that the law is 
late j 2 not guilty of such a solecism. That in fact the operation of the two 4 
ro- ? provisions or articles of the code above cited, afford the most striking ‘ae 
a illustration of the forced meaning and effect of the trite maxim whose i 
ori- ‘ ' pith is only preserved in the vernacular of ratione cessante cessat ipsa "ag 
ip- ; lex, for we may reasonably ask why should prescription be governed D 
sai by the provisions of Article 362 in a case where its very foundation ue 
ned has been removed by the practical bperation and working of the oe - 
provision of Article 385 of the Code? a 
nad Under these views we think the plea of prescription was properly s 
es sustained. om 
ties The record shows that the suit for the account was filed on the Se 
. of twenty-fifth of August, 1882, and that the plaintiff was emancipated ee 
hin on the tenth of January, 1876. 






Judgment affirmed. 
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No. 9124. 
SUCCESSION OF JOSEPH ANGER.—ON OPPOSITION OF RICHARD 
HuMBLE, TUTOR. 


When there are two distinct immovables in a succession, both of which are subject to the 
same first mortgage, and each subject to different second mortgages, the administrator 


cannot, by provoking a sale of one immovable before the other, benefit the second mort- , 


gagees on the immovable unsold, to the prejudice of those on that sold, by the distribu- 
tion of the entire price of the latter to the extinguishment of the first mortgage. 


Although the right of the first mortgage creditor to take the proceeds is absolute, order will 
be made, when the other immovable shall be sold, to make such dist: ibution of the pro- 
ceeds thereof as will leave the respective second mortgage creditors in the same position 
as if both immovables had been sold and the proceeds of both marshaled for simultaneous 
distribution. 


PPEAL from the Twenty-third District Court, Parish of Iberville, 
Pope, J. 


Samuel Matthews for the Tutor, Appellant. 
David N. Barrow for the Executrix, Appellee. 


The opinion of the Court was delivered by 

FENNER, J. This succession owned two plantations, known as “‘For- 
lorn Hope” and “‘Hermitage,” both encumbered by mortgages. 

With the exception of a vendor’s mortgage and lien upon the undi- 
vided half of “ Forlorn Hope,” P. S. Graves held the first mortgage 
for about $16,000 on both plantations, constituted by the same au- 
thentic acts. 

C. P. McCan and others held second mortgages on the “Forlorn 


Hope,” while opponent, Richard Humble, tutor, held the second mort-- 


gage on ‘‘Hermitage.” 

The widow of Anger and executrix of his will, petitioned for sale of 
all the property to pay debts, and both plantations were ordered to be 
sold. 


Pending the advertisement of this sale, it appears that certain par- 
ties filed a suit claiming ownership of one-half of “Forlorn Hope,” 
and in view of the damaging effect which this cloud upon the title 
would produce upon the bidding, the executrix applied for and ob- 
tained an order of court staying the sale of “Forlorn Hope.” 


The sale of ““Hermitage,” however, proceeded and was effected for 
' the price of $12,100, of which $4033 334 was paid in cash and the 
balance in interest-bearing notes maturing respectively on March 5, 
1884, 1885 and 1886. 
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Thereafter the executrix negotiated an agreement with the mortgage 
creditors upon “Forlorn Hope,” including P. 8. Graves, by which they 
bound themselves to stay proceedings for foreclosure until December 
1, 1883, and to permit her to cultivate the plantation under order of 
the court, upon conditions : 

1. That the proceeds of ‘‘Hermitage,” after satisfaction of prior priv- 
ileges, should be applied to the reduction of the Graves mortgage ; and, 

2. That the net proceeds of the crop of 1883 should be applied to 
reduction of the mortgage indebtedness. 

In accordance with this agreement, the executrix has filed a pro- 
visional account, in which she has a narepnaimt the cash portion of the 
price of “Hermitage,” $3000, to P. 8. Graves and the remainder to law 
charges and other special privileges, and has also placed thereon the 
whole of the credit portion of the price, amounting with interest to 
$9034 62 “to be applied to payment of mortgage of P. 8. Graves.” 

The tutor, Humble, opposes this account on the grounds: 

1. That his security having failed by the sale of the property and 
consequent extinguishment of his mortgage, he is entitled, though his 
debt be not due, to exact good security or immediate payment under 
Article 2055, C. C. 

2. That the proceeds of the mortgaged property cannot be appro- 
priated to payment of general privileges until the movables and other 
unencumbered property are exhausted. 

3. That the whole proceeds of “Hermitage” cannot be appropriated 
to the first mortgage of Graves, which affected ‘‘Forlorn Hope” equally, 
but the proceeds of sale of both properties should contribute ratably 
to the acquittance of said first mortgage. 

The judge a quo sustained the first ground of opposition in so far as 
to give the opponent tutor an immediate judgment for the amount of 
his debt, payable in the course of administration, and rejected his op- 
position in all other respects. 


From this judgment the opponent has appealed, and the executrix 
has also filed answer in this court praying for a reversal of that part 
of the decree which awards the tutor an immediate judgment for his 
debt. 

The solution at which we arrive of the third ground of opposition 
will aid in the disposition of the other two, and we will, therefore, 
consider it first. 

It is obvious that if the course of the executrix in attributing the 
whole proceeds of ‘‘Hermitage” to the satisfaction of the Graves mort- 





SUPREME COURT OF LOUISIANA. 





Succession of “Anger. 








gage be approved without reserve, a most gross injustice will be done 
to the opponent tutor. 

If the sale of the two plantations had proceeded, as originally or- 
dered, simultaneously, no one would dispute that the proceeds of 
both would have been marshaled together and the first mortgage of 
Graves would have found satisfaction ratably from the proceeds of - 
of each, leaving the surplus of either to go to the satisfaction of the 
subsequent mortgages bearing on it. 

Can this just and equitable result be altered by the mere fact that, on 
the prayer of the executrix and for the advantage of the estate, the 
court saw fit to postpone the sale of “Forlorn Hope?” 

What reason could exist for permitting such a vital change in the 
rights of parties as to allow the whole proceeds of ‘‘Hermitage” to be 
absorbed by the first mortgage, to the entire destruction of the second 
mortgage thereon and to the exclusive aggrandizement of the second 
mortgages on “Forlorn Hope,” merely because the sale of the latter 
was postponed ? , 

We are aware that, under our Code, Article 3404, the plea of discus- 
sion cannot be opposed to a special mortgage creditor; and that it has 
been held by this court that, though the creditor holding a special 
mortgage bearing‘on two properties, belonging to different third pos- 
sessors, remit or release his mortgage on one of the properties, that 
will not prevent him from enforcing his entire mortgage against the 
other property. Powell vs. Hayes, 31 A. 789. 

But no such state of case is presented here. 

The Graves mortgage was and remained in full efticacy on both plan- 
tations at the date of the mortgagors’ and owner’s death. 

The rights of creditor are fixed at the debtor’s death, and no one can, 
by superior diligence, or by dealing with the executor, or by the exee- 
utor’s own course, get an advantage over others. Board vs. Lemée, 
12 Rob. 248; Boyce vs. Escoffie, 2 A. 872. 


It is not a question of discussion opposed to the special mortgage 
creditor. He is undoubtedly entitled to be paid in full before any part 
of the proceeds of either property can be touched by any second mort- 
gage creditor. It is a mere question of distribution between second 
mortgage creditors. 


It was the duty of the executor, under ordinary circumstances, to 
sell both plantations simultaneously and to satisfy the first mortgage, 
according to law, out of the joint proceeds, thus preserving the rights 
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of the second ‘mortgage creditors on each to the extent of the proceeds 
remaining for their benefit. 

The rights of the latter cannot be.affected by the fact that one plan- 
tation was sold before the other. 

The opponent asks that we should order the proceeds of ‘‘Hermit- 
age” to be held by the executor and distribution deferred until all the 
property be sold, and the creditors shall be ranked and classed accord- 
ing to their legal rights. The difficulty in the way of this lies in the 
absence of right to restrain the first mortgage creditor in his absolute 
right to receive the proceeds of sale of the mortgaged property. He 
has no concern with the order of sale. His mortgage is tota in toto, 
tota in qualibet parte. Bagley vs. Tate, 10 Rob. 45. 

The proceeds as fast as reduced to cash belong to him and he has 
the right to take them until his debt be discharged. 








We shall effect the same purpose, however, so far as the rights of 
opponent are concerned, by reserving and recognizing his right, when 
the ‘Forlorn Hope” plantation and other property shall be sold, to re- 
quire such a distribution of the proceeds as will award to him the same 
amount in satisfaction of his claim as he would have received had the 
proceeds of ‘‘Hermitage” been present for simultaneous distribution. 

This disposes of the opposition based on Article 2055 C. C. since it 
does not appear that there will be any failure or insufficiency of secur- 
ity; and necessitates the reversal of the immediate moneyed judg- 
ment in his favor. 


The general privileges and administrative expenses allowed in the 
account are entitled to payment. It is not made to appear that there 
are movable or unencumbered property for their payment, undisposed 
of. They are not, however, entitled to payment exclusively out of the 
proceeds of “Hermitage,” to the prejudice of opponent; and we shall 
reserve his rights as to these also in the final distribution. 


It follows that the actual distribution of present funds made by the 
account is not to be disturbed, but without prejudice to opponent’s 
ultimate rights in the final settlement. 


For these reasons as well as for those assigned in the concurring 
opinion of the Chief Justice, it is, therefore, ordered that the judgment 
appealed from, in so far as it awards to Robt. Humble, tutor, an immediate 
judgment for the sum due to him, payable in the course of administration, 
be now annulled, avoided and reversed, without prejudice to his rights 
to recover his said debt when the same shall become due, or to his mortgage 
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rights, that the said judgment be further amended by reserving and 

recognizing the right of said Robert Humble, tutor, when the “For- 

lorn Hope” plantation and other properey of the suecession shall be 

sold, to require such a distribution of the proceeds as shall secure to 

him the same amount in satisfaction of his claim as he would receive if 

the present distribution had not been made and if the proceeds of , 
‘‘Hermitage” and other property distributed in the present provisional 

account had been present for simultaneous distribution ; that in other 

respects said judgment be affirmed, costs of this appeal to be equally 

divided between said Humble, tutor, and the succession. 





CONCURRING OPINION. 


Bermupez, C.J. It cannot be doubted that, where it is sought to 
enforce a mortgage granted on two or more pieces of real estate, and 
in the absence of stipulation to the contrary, it is optional with the 
mortgagee who represents the entire claim, to have the property sold, 
either in block or separately, for the reason that he can subject one 
piece only to his claim and if he chose, release the others entirely, and 
that subsequent mortgages, if any have become such, exposed to that 
eventually. 

It is likewise clear that the mortgagor has also the right to require 
that the real estate encumbered be divided as described in ‘the act of 
mortgage and sold accoidingly, as he has the privilege of pointing out 
to the sheriff which of his property shall be first seized and sold. 

But the exercise of such a right by the mortgagor necessarily must 
be subordinate to the condition, that no injury or damage shall thereby 
result to other creditors. Were it not so, it would lie in the power of - 
the mortgagor to benefit a subsequent mortgagee on one piece to the 
detriment of another mortgagee on other property. 

That which the mortgageor himself is powerless to accomplish, 
neither his syndic, his executor nor his heirs can be permitted to do. 
They have no greater power to harm his creditors than he himself 
possesses. 

Particularly must this be the case in the present instance, as the 
tutor could neither resist the orders of court nor give any consent 
which a mortgagee sui juris could have given, so as in the least to impair 
the validity and solidity of the conventional mortgage which he claims 
to have as the representative of the minors. 11 R. 533; 3 A. 664; 6 
A. 61, 361; 9 A. 602.. I, therefore, concur in the decree. 


Note—The other Justices concur in this opinion. 
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No. 9144. 


JouHn CHArre & Sons vs. M. DuBose. 


The pledgee of notes secured by mortgage can enforce the collection of them by executory 
as well as by ordinary process. 

The pledgee does not need the consent of the pledgor to institute proceedings for the collec- 
tion of notes pledged. ' 

Injunction will not lie to restrain executory process fer want of authentic evidence of the 
endorsement of the notes. The remedy in that case is by appeal from the order of seizure 
and sale. ‘ 

Where the injunction is by the maker and endorser of the mortgage notes, and he alleges, 
admits, and swears that he did sign and endorse them, and recites that the act of mort- 
gage expressly enures to the benefit of any future holder of them, it does not lie in his 
mouth to set up that the endorsement of the notes has not been proved by authentic act. 

PPEAL from the Eighth District Court, Parish of East Carroll. 
Deloney, J. 


J. M. Kennedy for Plaintiffs and Appellees. 


Defendant in propria persona. 


The-opinion of the Court was delivered by 

MANNING, J. This is an injunction by DuBose restraining executory 
process of Chaffe & Sons, and therefore the suit is misnamed. The 
title should have been reversed. 

DuBose owes V. M, Purdy two thousand dollars, divided in equal 
notes, the last one maturing in December, 1881, which are secured by 
mortgage in favor of any future holder of them. The notes are drawn 
by DuBose in favor of himself and are endorsed in blank. 

Purdy owes Chaffe & Sons twenty-seven hundred dollars, divided 
into three notes, due respectively November 15 and December 15, 1882, 
and January 15, 1883, and to secure them pledged the DuBose notes. 

Chatte & Sons, thus in possession of these notes as pledgees, sued out 
executory process upon the DuBose mortgage, on November 2, 1882. 

The grounds of injunction are four in number: ° 

1. The Purdy notes were not due when the order of seizure and sale 
issued, and the executory process is therefore premature. 

The Purdy notes are not in controversy. The process is to foreclose 
a mortgage made by DuBose in order to effect payment of his notes, 
the last maturing note having been overdue nearly a year before the 
date of the process. But when this injunction was filed on January 
17, 1883, the last Purdy note had matured, and therefore this ground 
of prematurity did not exist even as to these notes when the injunction 
issued, 
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merely pledgees. 

It is no longer open to question that the pledgee of a promissory 
note can sue upon it in his own name. Bank Lafayette vs. Bruff, 33 
A. 624 and cases there cited. The contention here appears to be that 
the pledgee ;cannot enforce the collection of the pledged note by ex- 
ecutory process. 

The pledgee of a note is expressly authorized to “take measures 
to recover it.” Rev. Civ. Code. art. 3170. Whatever suit or process is 
allowed to others for that purpose is permitted to him. For all practi- 
cal purposes he is the owner of the obligation, Mec. Build. Asso. vs. 
Ferguson, 29 A. 548, bound to account to his pledgor for the surplus, 
but free to use any legal process for its collection. No textual prohibi- 
tion of the use of any kind of process exists, and reason does not sup- 
plement any. He may proceed via erecutiva, all other conditions being 
fulfilled, equally as via ordinaria. 

3. That the process was not instituted by Purdy’s instructions, but 
rather against his consent as the petitioner was informed and believed. 

It is of no consequence what Purdy’s wishes were in the matter. If 
he did not: wish measures taken to collect his pledge, he could easily 
have prevented it by paying his own debt, to secure which the pledge 
was made. If the pledgor could control his pledgee and prevent his 
collecting the pledge, or disposing of it after the time permitted, or 
restrict him in the mode of collecting it, the value and utility of this 
form of security would vanish. 

4. That there is no authentic evidence of the endorsement of the 
notes. 

If this be so, the remedy was by appeal from the order of seizure and 
sale.. Injunction will not lie to restrain the collection of a judgment 
on the allegation that it is based on insufficient evidence. Taliaferro 
vs. Steele, 14 A. 656; Abbot & Wilbur, 22 A. 368; Shreveport vs. 
Floarnoy, 26 A. 709. 

But there is the same authentic evidence of the endorsement as of 
the signature, and DuBose’s petition of injunction expressly alleges 
and admits that he executed and endorsed the notes, and gave the 
mortgage to secure them in favor of any holder. 

The distinction between this state of facts and that in Chaffe vs. 
Carroll, 34 A. 122, as well as that in Miller vs. Cappel, just decided, is 
apparent. 

The case went off on a general demurrer, or exception of no cause of 
action, which was properly sustained. The appellant invokes the 
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equity of this Court to uphold him in preventing the wrong about to 
be done him. He is without equity. He admits his notes are over-due, 
and that his property is mortgaged to pay them, and confesses he has 


not paid them. There is no wrong done to a man when his property 
is sold to pay his just debts. One of the great uses of property is to 


have wherewithal to pay whatever one-owes. 


We will not inflict damage for a frivolous appeal. The creditor has 


his action on the injunction bond. 
Judgment affirmed. 








No. 9082. 
-J. R. Kent & Co. vs. J. F. MoJonier. 


An appellee, personally cited within the year, cannot be heard to say that he was not legally 
cited and to ask a disimssal of the appeal. 

Sections 2668 and 2669 of the Revised Statutes, are intended to prevent the use of the name 
of a person not evidently interested in a firm and thus inducing a false credit to which it 
was not entitled. While they are designed to prohibit the obtaining. they do not forbid 
the giving of credit. A debtor cannot repudiate a contract of which he retains the fruit. 

Questions of fact only are presented on the main and on the reconventional demands. 

\ PPEAL from the Twenty-sixth District Court, Parish of St. 
% Charles. Hahn, J. 


A. 


S. 8. Carlisle for Plaintiffs and Appellees. 


R. H. Marr for Defendant and Appellant. 


On Motion TO Dismiss. 
The opinion of the Court was delivered by 
BERMUDEZz, C. J. The plaintiff and appellee moves for the dismissal 
of the appeal on two grounds: 
1. That no legal and proper citation of appeal has been served in 
this cause and that the fault or omission is attributable to the appellant. 
2. That there exists no valid legal order of appeal to this Court. 


In answer to those objections, it suftices to say, that the judgnrent 
appealed from having been signed on March 3, 1883, and the petition 
for a devolutive appeal having been filed, the order granted, the bond 
furnished and the citation personally served—all before the 12th of 
January, 1884, a month and some twenty days prior to the expiration 
of the year allowed—plaintiff has surely no reason to ask the dismissal 
of the appeal. Motion denied. . 
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PLEADINGS. 






This is an action for the recovery of the price of a boiler, pump and q 
engine sold defendant, as also for the payment of advances and supplies ~ 
furnished him, to raise his rice crop; interest, commissions and penal- . 7 
ties included ; the claim amounts to $3318 19. On the averment of a 
privilege, the plaintiff sequestered the machinery and part of the crop, 
which defendant attempted in vain to release. 

The defendant excepted on the ground, that there did not exist a , 
firm by the name of J. R. Kent & Co.; that J. R. Kent, as the only 7 
representative of such firm, has transacted business under its title, in 
violation of a prohibitory law and has no standing in court. 

The exception having been overruled, the defendant answered, deny- 
ing any liability and, reconvened, claiming the price of labor furnished 
and damages alleged to have been sustained, mainly by reason of the 
loss of his crop for want of proper irrigation, by the fault of plaintiff. 

Called upon to elect between the demand for the price of sale of the 
machinery and the ownership of the same, for which provision had * 
been made in the alternative, in the prayer of the petition, plaintiff elected 
the ownership, to credit defendant with the sum asked for the pump © 
and accessories. a 

After a protracted trial the distr ict judge gave plaintiff a judgment ~ 
for $916 19, with interest, at different rates on two fractions of that % 
amount and dismissed the reconventional demand. ; 

From this judgment the defendant has appealed. The plaintiff, far — 
from complaining, by asking an amendment, prays for its affirmance. 
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On EXCEPTIONS. 









The law upon which the defendant relies to show that J. R. Kent — 
has no standing in court, to sue in the name of the firm of J. R. Kent 
& Co., in which no ofe besides himself is interested, is embodied in © 
sections 2668 and 2669 of the Revised Statutes, which it is not urgent : 
to reproduce here. ‘ 
Their provisions are borrowed from the New York legislation on 
the same subject. (Ch. 281, S. S. Laws 1833). 
The highest court of that State has had, twice at least, occasion to. 
consider and expound the purpose and scope of the statute and nasil 
emphatically announced, that its iritent was to prevent the use of the” 
name of a person not interested in a firm and thus inducing a false” 
credit to which it was not entitled and this, on the strength of a name | 
which had been withdrawn or which there was no authority to Use. | 
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It was against fraud and imposition which might be- practiced upon 








innocent parties who dealt with the person who transacted business in Oe 
and the name of a party whose interest had ceased, or who never had any ‘a 
lies in the same, that the statute was directed. Beyond this, the statute me 
nal- cannot be extended by implication or even by a liberal construction. a 
ofa 83 N. Y. 74; 72 N. Y. 198; 50 N. Y. 314; also, 5 Wheat, 56; 7 Wall. oe 
Pop, 486; 12 How. 83. aS 
We fully concur with that able court and hold that the object of the . a 
sta @ law was to prevent the obtaining and enforcing of credit, secured by if 
mly fraudulent representations, and that it was not designed to prevent the ‘A 4 
, in innocent infringer of its prohibition from giving credit and, after it was bar 
given and the day of settlement had come, from demanding reimburse- a 
ny- ; ment, or satisfaction, to the full extent of his rights, from the benefited Ps 
hed = obligor. It would be, in the highest degree, inequitable and unjust to 
the 4 4 permit a debtor to repudiate-a contract, the fruit of which he retains. a 
tiff, q The penalty attached to an infraction of the law could be inflicted, BS 
the @ in a criminal prosecution, only at the instance of one wronged by the 4 Y 
had * ' obtaining of an unfair or undue advantage, procured by false and % 
cted fraudulent representations, by one clearly in contravention of law. Mm: 
ump — Whatever the statute and the penalty affixed to its violation may be, nN 
we are clear that the penalty cannot be extended to a civil case, where ea 
pent — the action is to recover money from one to whom it was lent, or to ae 
that — whom credit was given, who was not deceived and who lost nothing by Be 
his dealings wiih his creditor. J. R. Kent, dealing under.the name of s 
far J. R. Kent & Co., could induce no one to believe that he was not con- i: 
ce. cerned in the firm. Dwarris on Statutes, 248; Sedgwick St. and Const. ; ww 
Law, p. 73, 250; 9 A. 251; 10 A. 346. ts 
q The exception wag properly overruled. a 
Kent ag 
Kent On THE MERITs. 8 
din § The claim of plaintiff for $3318 19 was reduced by three items by } 
gent 9 the district judge: the discount of a note of $2250 furnished for the “ 
- a machinery ($52); the*value of thirty-two sacks of rice, received by i 
n on 4 Kent and not accounted for, ($100), and the cost of the engine and a 
q & pump taken back by Kent in place of the note ($2250), aggregating ; a 
mn to = - $2402, which left a balance of $916 19, for which judgment was ren- ig. 
| has 9 dered. -4 — 
f the Ak 


The appellant contends that the district judge should have credited 
false” him with four other items, which ought not to figure in plaintiffs’ ee 


account. 
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1. He complains that the item of $78 18, of interest on balance of 
account, should be reduced to $25 18. 7 . 

2. He next urges that the item of $15 50, discount on a note of $750, 
should not be allowed as the note was never discounted and did not 
pass out of Kent’s possession. 

3. He further objects to another item of $112 20 for commission on 
advances, interest having been charged. . 
‘ 4, Finally, he opposes the last item of $331 92, represented as a pen- 

alty or forfeiture of five per cent on 1207 barrels of rice, which should 
have been and were not shipped; claiming that the judgment appealed 
from should be cut down by the total of these different amounts, y 
$512 62, so as to leave, in plaintiffs favor, a balance of only $403 57. A 

The defendant, as plaintiff in reconvention, avers that plaintiff is 
indebted unto him in the sum of $432 46, as the price of labor fur- 
nished to put up the pump and machinery; as damages sustained by 4 
the failure of Kent t6 enable him to save his crop, to account for part 
of the crop seized and to take proper care of the Articles sequestered. 
He superadds a counter claim of $16 21 for improper charge to him of 
the registry against-him and his crop, of the two acts according to ° 7 
which the two notes of $2250 and $750 were issued, the two items , 
aggregating $448 67—thereby remaining, from his stand point, a credi- 
tor of plaintiff for $45 10;and thus extinguishing, entirely, the balance 
on the judgment. 

1. It is clear that as the note of $2250 must be considered, in conse- 
quence of plaintiff’s election, to have had no consideration, the interest 
of $43 50 claimed should not be allowed. We fail to perceive how 
interest should not be charged, however, on the other note of $750, of 
which that much cannot be said. : 

2. The item of $15 50 should not be allowed, as the last mentioned 
note was not discounted by Kent, but remained in his possession and as 
he claims interest on it. 

3. The charge of $112 20 for commission at two and one-half on 
advances ($44 88) should likewise be denied. The plaintiff cannot be 
permitted to charge both interest and commissions. 34 A. 895 (7); 
Succession of Rhoton and authorities there cited. 

































4, The claim for the penalty or forfeiture should not be countenanced. 

It does not appear from the contract between the parties that the 
defendant was, under any circumstance, bound to ship the 1207 barrels 

, of rice, but only such as would be harvested, gathered, threshed and 
conditioned for market. The defendant shipped and the plaintiff 
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received, the only rice (393 barrels) coming within the intent of the 
agreement, which should not be construed ard enlarged beyond its 
P real purpose and compass. . 


We, therefore, find that the defendant is entitled to have stricken 
from plaintiff’s account the four items aforesaid, which aggregate 
$503 12, with which the judgment appealed from should have been 
credited, so as to be for $413 07 only, on the main demand. 


. As to the claim set up in reconvention, we think that the defendant 
a should not recover, for the obvious reason that, if it be true that Kent 
was dilatory in furnishing the pump, the defendant has waived what 


a right he might have had by procuring assistance in putting it up. As 
S a necessary consequence, the claim for damages lapses. Nothing shows 


that plaintiff can be held responsible for the other damages said to 
have been sustained, by reason of the sequestration. We think the 
plaintiff is entitled to the cost of registry of the two acts which were 
designed to secure his privilege on the machinery and on the crop. 
Such costs are always paid by the obligor. 
‘ It is, therefore, ordered and decreed that the' judgment appealed 
from be amended by striking therefrom the allowance of nine hundred 
and sixteen dollars and nineteen cents ($916 19) with eight and five 
per cent on different amounts thereof, and substituting thereto the 
. @ allowance of four hundred and thirteen dollars and seven cents ($413 07) 
= | with eight per cent interest thereon, per annum, from October first, 
1579, till paid, as the only amount which plaintiff is entitled to recover 
from defendaut in this suit, and that thus amended, said judgment be 
affirmed, the costs of the lower court on the main demand to be paid 
by defendant Mojonier and those on the reconventional demand; and 
those on appeal by the plaintiff and appellee. 


= os ON APPLICATION FOR REHEARING. 
The last portion of the decree apportioning the costs is misconstrued. 


4 It should, therefore, be made more explicit to dispel all doubts, as to 
its precise meaning. This can be done, without granting a rehearing. 


It is, therefore, amended so as to read as follows: 


“The costs of the lower court, on the main and on the reconven- 
tional demands, to be paid by defendant Mojonier, and those on appeal 
* to be borne by plaintiff and appellee. 


Rehearing refused. 
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Miller, Lyon & Co. vs. Cappel and Curry. 








No. 9114. 


MILLER, Lyon & Co. vs. JoseEPH CAPPEL AND Duprey A. CurRY. 


In the proceeding by executory process, the order of seizure and sale must be supported by 
authentic evidence exclusively. 

Hence, the order issued in favor of a holder of a note made payable to the endorser and trans- 
ferred by the latter, by blank endorsement, will be set aside in the absence of authentic 
evidence of such transfer. ; ‘ 

Aliter if the notarial act recites that the note was made to the order of the drawer and b y 
him endorsed in blank, in which case the note becomes payable to bearer. ; 


PPEAL from the Twelfth District Court, Parish of Avoyelles. 
Barbin, J. 













Oullom d& Coco and F. D. King for Plaintiffs and Appellees. 
Thorpe, Peterman & Thorpe and Thos. Overton for, Defendants and 
Appellants. 







The opinion of the Court was delivered by 

Pocnt, J. Defendants have taken this appeal from an order of seiz- 
ure and sale issued on a mortgage note of $4000, executed by them to 
the order of A. A. Mouton and endorsed in blank by the latter. 

Their complaint is that no authentic evidence was furnished of the 
transfer of the note by the payee or endorser and that, therefore, the 
order was issued without sufficient evidence. 

The point is well taken and it must prevail. There is authentic evi- 
dence of the execution of the note and of the mortgage, but none to 
show the transfer of the note and of its accessory, the mortgage. In 
fact the record contains no evidence whatever in proof of the signa- 
ture of the payee, A. A. Mouton, without which, even in the via ordi- a 

: naria, the plaintiff could not recover judgment on the note. 

To justify the order of seizure and sale every mumiment of title, and 
every link of evidence must be in the authentic form. In such a pro- 4 
ceeding the judge can entertain no matter in pais. ’ 

Our Code defines the requisites of an authentic act (C. C. 2234) and 
offers a complete refutation to the argument of plaintiffs’ learned coun- 
sel, who confound in their brief, authentic evidence of an endorser’s 
signature, with proof of the genuiness of the signature. 

The question to be met is not whether the signature in the blank 
endorsement is' that of A. A. Mouton, but whether the judge was fur- 
nished with authentic evidence of that fact. 

That principle of our jurisprudence has been uniformly expounded 
in that sense, in an unbroken line of decisions running as far back as’ 
the earliest days of. our judicial history. 
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In the case of Wray vs. Henry, 10 Martin 222, the court held that 
the affidavits of the holder of the note and of another person of the 





























Y. § 

we - signature of the original payee, could not supply authentie proof of 
’ such signature so as to justify the order of seizure and sale. 

a : the doctrine which we now reaffirm, with the reasonable hope that 


tic 
" the profession will thoroughly understand it, has been recognized in 


by the following cases bearing on the issue herein presented: ~ 
e French vs. The Mechanics and Traders’ Bank, 4 A. 153; Commercial 
Bank of New Orleans vs. Susan Poland, 6 A. 477; Tufts vs. Beard, 9 
A. 310; Ricks vs. Bernstein, 19 A. 141; Burns vs. Naughton, 24 A. 476; 
Wood & Roan vs. Wood, 32 A. 801; Chaffe, syndic, vs. Carroll, 34 A. 
122; Chaffe, syndic, vs. Carroll, 35 A. 115. — 


ud 4 Relying on the case of Mattoe vs. McCrystol, (11 A. 14) plaintiff's 
counsel quote the following language from that opinion : a 
“The execution of the note, its endorsement in blank, and the act of > a 
mortgage, importing a confession of judgment in favor of the holder a 
se nm of the note, were all proved by authentic evidence. The exhibition of ‘. 
* ; the note and mortgage by the plaintiff, identified him as the holder, who 
'- by the terms of the contract, was entitled to the order of seizure and oe 
he sale . qi 
he . a 


But we are at a loss to conceive what relief they can expect from 
that decision, which is one of the leading cases in support of the views 







. ‘ ae 
wis = which we here announce. The notarial act recites that MeCrystol ex- ae 
ba . | ecuted the note to his own order and endorsed it in blank. Hence there - ¥, 
ri - < was authentic evidence of the endorsement or transfer, under which +e 
li- the note became payable to bearer. i 

; In the case of Marionneaux vs. Dardenne, 28 A. 457, the court sus- Be 
nd tained an order of seizure and sale without authentic evidence of the 4 J 
ad capacity of the tutrix of the payee’s minor children, and to that ex- _ 

tent the case favors the views of plaintiff’s counsel in this case. : 
dae : But this is an isolated instance, and the opinion of that case is prac- e 
nis . o tically overruled in the two cases of Chaffe, Syndic vs. Carroll, 34 A. 3 
Ys a 122, and 35 A. 115; in which proof was required of the capacity of the _ 
syndic, before he could proceed by executory process on a note executed - 
ah ‘ to the order of the insolvent, whose estate he claimed to represent. be 
ak We find the correct doctrine contained in the dissenting opinion of ? 
Justice Howell, and we distinctly overrule the contrary doctrine as an- a 
an nounced in the majority opinion of that case. ‘a * 
as’ The zeal and sincerity with which plaintiff’s counsel have pressed PS 





their views on this important branch of our practice, and the appar- 
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ent support which was afforded them by the case last mentioned and 
just disposed of, have induced us to make an extensive review of our 
jurisprudence on a question of great practical importance, and to thus 
reaffirm a doctrine which is calculated to greatly enhance the value of 
commercial paper and to efficiently facilitate moneyed transactions of 
daily occurrence. : 
Our conclusion is that the order of seizure and sale issued in this 
case was not supported by the kind of evidence which the law re- 
quires. 

It is, therefore, ordered that the order of seizure and sale rendered 
in this case be annulled and set aside, and that plaintiffs’ petition be 
dismissed as in case of non-suit, at their cost in both courts. 








No. 9140. 


Votcy AMET, WIFE ET AL. vs. J. A. Boyer, ADMINISTRATOR. 
Same vs. J. A. Boren, Turor. 
Same vs, A. L. Borer, TuTor. ‘ 

Where parties to several suits pending submit their differences to an amicable compounder, 
with a stipulation that the suits are withdrawn and considered as not filed, the issues in 
the suits are not open to judicial determination, notwithstanding there is a provision in 
the act of submission for an appeal. The finding of the amicable compounder cannot be 
reviewed for errors of fact or law, but only when he is charged with exceeding his au- 
thority, or irregularity in his proceedings. 

PPEAL from the Twelfth District Court, Parish of Avoyelles. 
. Oullom, Judge ad hoc. 


Thorpe, Peterman & Thorpe; A. H. Bordelon and EF. Sabourin for 
_ Plaintiff and Appellant. : 


Albert Voorhies for Defendants and Appellees. 


The opinion of the Court was delivered by 

Topp, J. These three cases have, by consent of parties, been cumu- 
lated and submitted as one cause. 

They are closely connected and have grown out of oppositions filed 
by the plaintiff herein to accounts respectively of the administration 
of her father’s succession, to that of her former tutor and to one of the 
tutorship of her deceased sister, Laure Amet. 

During the pendency of this litigation, the parties agreed to submit 
their differences to the decision of an amicable compounder. 
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The following is the agreement: 

“Tn order to dispose of all differences and disagreements between 
the undersigned heirs of succession of Palmyre Boyer and Eugene 
Amet, growing out of the settlement of said successions and the admin- 
istrators and tutors of said heirs, and in order finally to settle said 
successions, without litigation, they hereby agree : 

“1. That A. L. Boyer returns to said heirs the thirty-seven and one- 
half acres of land, bought by him in 1878, and that said sale to him is 
hereby annulled, reserving to A. L. Boyer all rights he had, or may 
have had, ut the time of sale of said land. 

‘©2. In consideration of the foregoing, all matters now in dispute and 
in litigation between the said heirs and the said A. L. Boyer and J. A. 
Boyer, administrator and tutors aforesaid, shall be referred to and are 


hereby referred to an arbitrator, who shall be clothed with the powers : 


of an amicable compounder, authorized to settle all accounts between 
them, and matters growing out of the administration of the aforesaid 
successions and tutorships ; it being the intent and purpose of this sub- 
mission that the accounts of said administration and tutorship shall be 
settled in a spirit of fairness and liberality to all parties; and, to this end, 
the arbitrator aforesaid is authorized, in settlement of said accounts, to 
abate from the strictness of the law. 

“3. It is agreed that all suits and final tableaux growing out of or 
connected with said successions, shall be withdrawn and treated as not 
Jiled. 

“4. It is further agreed that the within submission shall have the 
effect of a transaction or compromise, entered into for the purpose of 
avoiding litigation; and that the matters herein, to be adjudicated 
upon shall be referred to Hon. A. B. Irion, who is hereby agreed upon 
as the party who is to act as arbitrator, from whose decision such party 
shall have the right to an appeal to the Supreme Court of this State. 

“It is further agreed that said arbitrator shall make his return at his 
earliest convenience, giving time and notice to the parties hereto, of 
the day upon which he will hear them, or their attorneys, in support 
of their respective claims.” é 

An award was made in due time by the amicable compounder or 
arbitrator named, the nature or substance of which it is unnecessary to 
state. 


After the award was made plaintiff took a rule on the defendants, 
before the district court, to have the same homologated and made the 
judgment of the court. 


eT en 
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This was opposed by the defendants on several grounds, which, on 
trial, were overruled and the rule made absolute, and the award ho- 
mologated. \ 

Thereupon, the plaintiff took an appeal from this judgment homolo- 
gating the award, which is the one before us, 

The counsel for the defendants and appellees opposed any review by 
this Court, of the merits of the original controvefsy between the 
parties, upon the ground that the finding of the amicable compounder 
upon all matters of fact and law submitted to him was, under the law, 
final and conclusive, and, for the further reason, that the plaintiff and 
appellant had expressly ratified and approved the award by her peti- 
tion or rule taken for its homologation, and that the only matter that 
could be considered by us was whether the judgment of homologation 

_ was in conformity to the award. 

The contention of the plaintiff and appellant, on the other hand, is 
that the right of appeal to this Court was expressly provided by the 
terms of the agreement, and the rule taken for the homologation of the 
award was mainly for the purpose of procuring a judgment thereon, 
from which the plaintiff could appeal, or in other words, as a prelimi- 
nary step to the exercise of the right to appeal reserved .to her in the 
agreement for submission. 

It is certain that the person to whom the differences of the parties 
were submitted for settlement was expressly clothed with all the power , 
and authority of an amicable compounder, and it is equally certain 
that, in the absence of any restrictive clause, his finding cannot be 
altered or reviewed by any court, save and except where it is charged 
and appears that the compounder has transcended his authority or has 
proceeded irregularly in the discharge of his duties. C. C. 3110; C. P. 
459, 460; 31 A. 336, and ‘case Board Admins. vs Kiddell, recently de- 
cided but not yet reported. 

It is, however, contended that such restrictive clause is found in that 
part of the agreement which reserves to the parties an appeal to this 
Court, and that the agreement for submission must be considered as a 


ca 


whole. 
It might be argued that the clause or reservation in question was 


not intended to contravene the law, with respect to the power or au- 
thority of amicable compounders, or to lessen the effect that the law |” 
would ascribe to their award as to all questions submitted to them, but 
only to affirm the right to an appeal to a court where they, the com- 
pounders, had been charged with usurpation or irregularity in their 
proceedings. Without such affirmative expression, the right of appeal 
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1, On 
Ave for such purpose and to this extent would exist and could be expected. a 
The law concedes it without any agreement. 3 
olo- “a But a reference to another elause-in the act of submission removes - 
-— | all doubt as to the intentions of the parties on thisspoint, and affords aa 
by q conclusive evidence that it *was not their design to limit or diminish “ 
the the legal effect of the finality of the award by their agreement, as to i 
der the law or the facts, or to enlarge the scope of any judicial review or ee: 
law, determination with respect to the award, and that clause is the third ~ 
and one in the act, which declares “ that all suits and final tableaux grow- “s 
eti- ing out of or connected with said succession shall be withdrawn and 
that treated as not filed.” a 
tion a The suits and tableaux referred to are the identical ones which are ' “3 
; now presented to us by the appellant for our review and determination. * a 
l, is How can we consider them or the issues they involve, when the parties B 
eh themselves have withdrawn them and treated them as not filed ? Le 
tha Whatever the award might be it is manifest that the controversy aa 
oii between the parties, as it existed under the proceedings, suits and plead- ‘ a 
Ee ings mentioned, had ended forever and could not be revived by the f 
— award, nor thereafter made subject of judicial determination, by appeal ‘0 
the or otherwise. Even the amicable compounder himself in the face of : 
this agreement, in dealing with the differences of the parties, was not oe 
ties bound by the proceedings nor confined to the issues therein specially oa 
wer , raised. Besides, by an express stipulation in the agreement, the sub- 4 
ain mission itself was to have the effect of a compromise or transaction 
be which ended the controversy raised by the suits. 4 
red Under this view of the case, it is clear that we cannot proceed to the ‘ 
bag . ; investigation of matters of controversy involved in suits and proceed- >. 
Pp a ings which the parties themselves have dismissed and, therefore, no a 
je. 9 longer exist. ' Bs: rf 
The only question we find open for our consideration and determina- ne 
4 tion is whether the judgment appealed from is in accordance with the A 
hat. 4 2 - award and whether the amicable compounder transcended the limits "a 
hs  . of his authority or was guilty of any illegality or irregularity in his GY. 
sa proceedings. ie 
t, After an attentive examination of the record, we are brought to the “a 
yas aa conclusion that the judgment exactly conforms to the award as it ey) 
u- a simply homologates it and that the amicable compounder, in passing ae is 
aw on and adjusting the differences of the parties, seems to have kept a 
ut a. within the terms of the submission and the restrictions of the law. Rs 
m= In fact, he is not charged by either party with any dereliction in this 
ir respect, the complaints against the award being confined to alleged 





errors of fact. is 
The judgment appealed from is, therefore, affirmed, with costs. ; ' 
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No. 9159. 
Erwin & RILEY vs. HuGH CARLISLE. 
. 


The rulings of the lower court on questions of admissibility of evidence are approved. 
Questions of fact are involved and the evidence sustains the judgment. 


PPEAL from the Eighth District Court, Parish ‘of Madison. 
Delony, J. 


J. B. Stone and A. N. Spencer tor Plaintifts and Appellees. 
J. C. Seale for Defendant and Appellant. 


The opinion of the Court was delivered by 

FENNER, J. This is a suit for levee work done by plaintiffs under 
contract with defendant. ; 

The answer admits the contract, but denies that the work contracted 
for had been completed or that the amount of work claimed in the pe- 
tition had been done, or that proper credits had been allowed for ad- 
vances and supplies. 

The evidence adduced by plaintiffs fully establishes the claim in 
every particular to the extent allowed by the judgment. 

The defendant offers no evidence except : 

1. A document purporting to be the estimate of W. H. Mitchell, 
signing as United States Engineer, which was objected to on the ground 
that the document was not proved either as to signature or capacity, 
and objection sustained. E 

2. A document purporting to be a copy of a letter alleged to be from 
Erwin & Riley to one Gordon; objected to on the ground that the 
original letter is the best evidence, and objection sustained. 

3. An account of defendant against Erwin & Riley, which was ad- 
mitted to the extent of the debits shown to have been admitted by 
plaintiffs. ‘ 

Defendant excepted to these rulings of the court, but they are mani 
festly correct. 

The defense is thus left without any support. 


Judgment affirmed at appellant’s cost. 
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No. 9160. y 


MECHANICS AND TRADERS’ INSURANCE COMPANY Vs. TEMPLE 8. COONS. 


In a suit by the payee of a check against the drawer, notice of presentment and of dis- 
honor may be oral and verbal, but it must be proved. Presumptions and beliefs that 
such notices were given will not suffice. There must be certainty and exactitude of 
proof that they were given. 


PPEAL’ from the Eighth District Court, Parish of Madison. 
ns Delony, J. 


A. 8. Black for Piaintiff and Appellee. 
J. H. Halsey and J. C. Seale for Defendant and Appellant. 


The opinion of the Court was delivered by 

MANNING, J. The suit is upon a cheque for fifteen hundred dollars 
drawn upon the Louisiana National Bank by Temple 8. Coons & Co. 
in favour of the plaintiff. The case was here last year when the plain- 
tiff was non-suited. 

The defense is want of presentment, and want of notice of dishonor. 

The plaintiff took the depositions of its president and secretary to 
prove presentment and notice of dishonor. They do not prove either. 

Mr. Coleman, the president of the Insurance Company, says: ‘The 
cheque was presented to the Louisiana National Bank by the Mutual 
National Bank, and I presume through the Clearing House. * * * 


I had a conversation soon after the refusal ef payment of the cheque 


with Temple 8. Coons and Capt. J. P. Smith, and expressed to them 
my regret that the cheque was not paid, and my hope that they would 
soon make it good. * * * I gave notice of its non-payment to 
Capt. J. P. Smith, and I believe to Mr. Temple’S. Coons, both of the 
firm of Temple 8. Coons & Co., at their office in New Orleans, on the 
same day payment was refused.” 

Now it turns out that Mr. Smith was not a member of the firm of 
Temple S. Coons & Co., but only its cotton salesman, and notice to him 
is not notice to the firm, and he is the only person to whom the presi- 
dent swears with certainty that notice was given. There was so much 
incertitude about notice to Coons that the president can only say he 
believes it was given. His deposition was taken after our dismissal of 
this case as of non-suit, because presentment and notice had not been 
satisfactorily proved. 

Nor is he more positive about the presentment. The check was pre- 
sented to the Louisiana National Bank by the Mutual National Bank, 
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Givanovitch and Heirs of Gallaugher vs. Hebrew Congregation. 












and he presumes through the Clearing-house. He has no knowledge of 
the presentment himself and did not establish it by the Mutual Na- 
tional Bank who presented it, 

The secretary never saw the cheque until six months after its date, at 
which time he became secretary, and knows nothing about it except 
what he has learned from the entries in the company’s books. 

























On the other hand Coons swears: there never was any notice given 
him of the presentation or non-payment of this cheque, and the first 
knowledge he had of an indebtedness claimed by the plaintiff was the 
filing of the suit upon it. He says he may have had a talk with Mr. 
Coleman since this transaction, but not about this cheque as he can re- | 
member. , 

Parol proof of the presentment and notice of dishonor is sufficient 
when the suit is between drawee and payee., Story Prom. Notes, § 341. 
But it must be.made with certainty..; Both are necessary, and if it be 
conceded that the proof of presentment may be sufticient, there is none 
of the notice of dishonor, and no attempt to prove that the drawer 
had no funds in the drawee’s hands, and had no right to expect pay- 
ment of his cheque. : 

It is, therefore, ordered and decreed that the judgment of the lower 
court is reversed, and that there now be judgment in favor of defend- 
ant rejecting the demand of the plaintiff, and against the latter for 
costs. 








- No. 9161. 


Marco GIVANOVITCH AND HEIRS OF GALLAUGHER VS. HEBREW 

CONGREGATION OF Baton ROUGE. a 
Unless the act from which the vendor's or other privilege is claimed, as affecting real estate, 

be seasonably recorded in the proper mortgage book of the parish in which the property 

is situated, general mortgages previously registered (and even certain liens) will take 
precedence and be satisfied according to their respective rank. 2 
PPEAL from the Seventeenth District Court, Parish of East Baton 74 

Rouge. Sherburn, J. a 





H. M. Favrot and Alfred Grima for Plaintiff and Appellant : 


s ‘The title to real estate passes absolutely, as to the whole world, by the act of sale thereof, be 

a it recorded or not, subject to the’rights of certain creditors. 35 A. 831. 
When one, by purchase, brings property into his estate, thereby increasing the common 
pledge of his creditors, the proceeds of a judicial sale of the said property must be ap- 
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plied to the payment of the balance owing to the vendor for the price of sale of the 
property before going to the satisfaction of other creditors. 

The assumption of the note of a vendor as a part consideration of the purchase price of real 
_estate property carries a vendor's privilege on the property. 35 A. 164; Del’Isle vs. 
Succession of Moss. 


C. D. Favrot for Defendant and Appellee. 


The opinion of the Court was delivered by 

BermupeEz, C. J. This is a contest for priority of payment out of 
the proceeds of the property of defendant, which was simultaneously 
sold under writs respectively issued by the contending creditors. 

Marco Givanoviteh claims that he is entitled to the vendor’s privilege, 
while the heirs of Gallaugher insist that their judicial mortgage ranks 
the privilege thus claimed. 

From a judgment in favor of the judgment creditors, the present 
appeal is taken. 

The following are the facts established by the record : 

On the eighteenth of July, 1872, a judgment in favor of F. V. Gal- 
laugher stood recorded in the proper book, in the parish of East Baton 
Rouge, for $1330, against C. Delacroix. : 

On the first of October, 1875, more than three years later, Givano- 
vitch sold to Delacroix a piece of real estate in the same parish, part 

cash, part on time. 

On September 12, 1876, Delacroix sold the same property to the He- 
brew Congregation, who, in part consideration of the price, assumed 
Delacroix’ debt to his vendor. 

The act of sale by Givanovitch to Delacroix was recorded in the 
mortgage and privilege book on the twenty-first of September, 1876. 

The sale by Delacroix to the Congregation was recorded in the same 
book, on the sixteenth of the same month and year, (September, 1876) 
tive days before the registry of that of Giranovitch to Delacroix. 

The judgment of Gallaugher was duly revived and reinstated and 
had full force and vitality, when the property herein was sold. 

The question presented is simply: Whether the judicial mortgage 
securing Gallaugher’s judgment recorded on July 18, 1872, shall or not 
take precedence over the privilege claimed by Givanovitch, whose act 
was recorded on September 21, 1876. 

In the case of the heirs Gallaugher versus this same defendant, we 
had occasion to determine, after a full review of the law and jurispru- 
dence, that a recorded judgment operates. as a judicial mortgage on 
real estate acquired by the judgment debtor, though his act of purchase 
be not recorded, and that the judgment creditor could, by the hypothe- 
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_ cary action, subject the property to the satisfaction of his judgment in 
case of the sale or transfer thereof. We also held, that the purchaser 
of the real estate thus burdened, had no right to urge defenses against 











ae the judgment and mortgage which his vendor could not have set up. 7 The 
Pe 35 A. 829. e § e 
a ; In the case of Givanovitch versus this same defendant, in which the | 9 ‘ 
ag . vendor’s privilege was asserted and claimed, we held, that the holder 4 ; The t 
ae : of the vendor’s note could sue directly the purchaser’s vendee, who had : | h 
<< assumed the payment of the notes, whether the purchaser’s deed had - | ' 
ae or not been recorded. 0. B. 57, fol. 188. A 
3 a : As no conflict had as yet arisen between the judgment creditors and = 
the vendor, we studiously refrained from expressing any impression on 2 J. 
the question of priority, which is now directly submitted for determin-: for t 
ation. 7 W 
An attentive and thorough examination of the matter leaves no doubt 
in our minds, that the proceeds of sale must be first applied to the 4 T 
satisfaction of the judicial mortgage debt, which is first in point of q Pc 
time of registry, and that, whatever amount may thereafter remain, cS 
will have to be applied to the next ranking mortgage claim. — 
We think it needless to review and reannounce explicitly the author- , # “ 
ities, deeming a mere reference to them amply sufticient, as we have | a alres 
taken the pains to re-examine them separately and find them clearly = Teast 
decisive of the issue. - Th 
They all accord that, unless the contract from which the vendor’s 4 — J of. 
or other privilege is claimed to arise, was recorded seasonably in the ia tiona 
proper book of the mortgage office of the parish in which the real es- Fs same 
tate is situated, general mortgages previously recorded, and even cer- » disco 
tain liens, will take precedence ani be satisfied according to their 4 in th 
respective rank. 6 A. 162; 7 A. 65; 12 A. 178; 18 A. 143; 20 A. 79; Be 
23 A. 286; 24 A. 610; 26 A. 80; 27 A. 290, 243, 405, 461; 28 A. 305, 534; lis 
29 A. 116, 412; 30 A. 727, 833, 1007; 31 A. 284; 34 A. 923, 1131; 35 : 
A. 829. and | 
As concerns the ruling in Rochereau vs. Colomb, 27 A. 337, to which P . tiona 
/ our attention is called, we can only reiterate what we said touching it © gd 
in the last case. ‘a juror 
The authority invoked of de l’Isle vs. Moss, 35 A. 165, is well entitled iy and ¢ 
to the respect which is claimed for it, but it cannot avail Givanovitch, PF Th 
as it recognizes in a vendor the privilege which secures payment of ‘4 authe 
os the price, with priority over the purchaser’s creditors, only where the : his 
Be! act mentioning it has been seasonably and properly recorded. > accus 
We find no error in the judgment appealed from, which is affirmed, y 4 tia) 
with costs. : | : 


Topp, J. takes no part. ; 
- = vlewe 











NEW ORLEANS, MARCH, 1884, 





State vs. Lawson 





No. 9119. 


THE STATE OF LOUISIANA VS. JACKSON LAWSON. 





























The trial judge, in a criminal case, is vested by law with the discretionary powers to dis- 
charge jurors already empaneled in the case and to reassign the cause for another day, if 
he believes that there is a necessity for suck ruling, and that the ends of justice will be 

so best subserved by such a course. 

: The belief of the judge, apparently well founded, that the jurors already selected and sworn 
had been illegally drawn, is manifestly a reason to justify such ruling. ‘ 


PPEAL from the Twelfth District Court, Parish of Rapides. 
Blackman, J. ' 


ee ad 


J. 0. Egan, Attorney General, and EF. G. Hunter, District Attorney, 
for the State, Appellee. ; 


W. W. Whittington, Jr., for Defendant and Appellant. 


The opinion of the Court was delivered by 
Pocus, J. The defendant appeals from a conviction of murder, with- 
out capital punishment, and he seeks relief on the following grounds: 


. @ 1. That the district judge erred in discharging seven jurors who had 

_— already been empanelled for his trial, and in ordering the case to be 
Ee reassigned for another day. 

* i The record shows that under the authority vested in him by Section 


‘ 7 of Act 44 of 1877, the judge had ordered the drawing of twenty addi- 
i tional jurors to report instanter. This trial began on the 23d of the 
same month, and proceeded to the point stated above, when the judge 
discovered that the names of the additional jurors had not been placed 
in the box. E 
Believing that the formation of the jury, without that formality, had a 
been vitiated, the judge discharged the seven jurors alreadyempanelled, 
and directed the trial to proceed after causing the names of the addi- 
. , tional jurors to be placed in the box. The aceused then objected to go : 
4 on with the trial before service on him of the list of the additional 
jurors. The judge, therefore, adopted the only alternative left him, 
and ordered the trial to be re-set for another day. z 
The gist of defendant’s complaint is that the judge had no power or 
authority to discharge the seven jurors,‘ already empanelled, without 
his consent. His counsel argues that, by the course of the judge, the 
accused, who had his witnesses present, lost his opportunity of a fair bee 
trial and was deprived of his constitutional right of a speedy trial. ly 
The question is not entirely new in our jurisprudence; it was re- 
viewed at great length in the case of the State vs. Costello, 11 A. 283, 
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in which the doctrine previously recognized by this Court was re- 





affirmed. 
ar The doctrine is that such a ruling is within the discretion of the trial : 
3 Ss _ judge, when, in his opinion, an evident necessity arises for the dis- 
od charge of the jury. 4 
: In the case referred to, the entire jury was discharged for reasons 
satisfactory to the district judge and sanctioned by this Court. i 


In the present case, the circumstances stated above, not only confer- 
red the right to the judge, but made it his duty to discharge the seven 
jurors already empanelled. 

The argument that the accused was thus deprived of a speedy trial 
is without force and does not strike as being even serious. Had his 
present complaint prevailed, his trial would be still further procrasti- 





nated. 
i 2. His second objection grows out of the trial in which he was con. 
ie victed, and charges error to the order of the judge im directing that the 
=: names of the additional jurors, drawn under his order, be placed in the 
oa same box with the names of the regular jurors. 


A similar objection was made and considered in the case of the State 
vs. Brooks, this day decided, and for the reasons announced in that 
case, the objection is overruled in this case. 

The record shows that the defendant has had a fair and impartial 
trial, hence, we shall not disturb the verdict. 

Judgment affirmed. 7 
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No. 9153. o 
Isaac FRIEDLER vs. Mrs. S. M. CHOTARD AND HusBanp. 


Where a contract stipulates, in substance, that one of the parties may remain on and culti- 
vate’a plantation named therein, and pay annually for certain designated years, in lieu 
of rent, a sum equal to the interest or the property, the obligee may recover said amount, 
but is not entitled to the lessor’s. privilege. 

The determination of the question of the obligor’s liability therefor, does not necessarily 
involve the determination as to the character of the entire contract, or whether it ise j 

‘@ vente @ réméré or a common law mortgage. 


PPEAL fnom the Ninth District Court, Parish of Concordia. 











Hough, J. : 
E. D. White and Steele & Garrett for Plaintiff and Ageless. ; 
James G. Leach for Defendant and Appellee. | 


Wade R. Young as Amicus Ourie. 





The opinion of the Court was delivered by 
Topp, J. This is an action to recover eleven hundred and sixty- 
seven dollars and sixty cents alleged to be due for the rent of a plan- 
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tation, described in the petition and for a recognition of the lessor’s 
privilege and right of pledge on all the effects found on the leased 
premises. : 
The defendant denies the lease and resists payment on many grounds 
unnecessary here to enumerate, and sets up a reconventional demand 


for a large sum. 

The reconventional demand was dismissed in the court below and 
judgment rendered for the debt with five per cent interest thereon, 
rejecting the claim for a recognition of the lessor’s privilege and 
pledge. 

From this judgment the plaintiff has appealed. The. defendant 
has not asked an amendment of the judgment touching her reconven- 
tional demand, and this demand and all the matters urged in the an- 
swer in support of it are, therefore, eliminated from the case 

In support of his pretensions, the plaintiff offered in evidence an in- 
strument which he claimed evidenced a sale to him of the plantation 
by the defendant, with the right of redemption, but which the defend- 
ant contends is only a common law mortgage, given as security for 
the loan of money. 

Considering the nature of the demand, and that it is confined solely 
to the recovery of the alleged rent and a recognition of the privilege and 
pledge stated, and that these constitute the sole issues proper for de- 
termination, we do not feel called on in this case to pronounce on the 
character of this instrument, or decide the various questions discussed 
in the pleadings and arguments with reference thereto. 

We find a clause in the writing mentioned to the following effect: 

“Tt is further understood between the parties of the first part and 
the party [ef the third part] that the said Mrs. Chotard shall be per- 
mitted to remain on the said plantation and cultivate the same, that 
she shall keep the same in good repair and pay all the taxes due or to 
become due thereon, as long as she shall remain on said premises. 
That she shall pay annually on the first days of January, 1883, 1884, 
1885 and 1886, respectively in lieu of rent, an amount in cash equal to 
eight per cent per annum interest on the purchase price hereof.” 


It is very certain that, whatever may have been the nature of the con- 
tract between the parties under the entire instrument, this part 
obliges the defendant in unmistakable terms to pay to the plaintiff 
certain amounts annually during the years named, but not as rent, but 
in lieu of rent, and these amounts to equal eight per cent interest on 
the sum named in the contract as the price of the property. By refer- 
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ence to that sum stated elsewhere in the instrument, the amount 
claimed in this suit is the amount of the interest due on that sum when 
the suit was instituted. 

The clause above quoted forms a complete obligation or contract in 
itself, and may be considered independently and apart from its context 
or the entire instrument, for whether that instrument imports a vente a 
remere, or a mortgage, there is nothing in the stipulation that is neces- 
sarily destructive of the one character or the other imputed to it re- 
spectively by the parties. 

We, therefore, concur with the district judge, that the plaintiff under 
the express terms of the contract, is entitled to recover this amount, 
but has no just claim to a privilege or pledge. 

Judgment affirmed, with costs. 








No. 9130. 


R. T. Scort, ADMINISTRATOR vs. T. WARREN BRISCOE ET AL. 


Where an heir, who is administrator, joins with his co-heirs in mortgaging the property of 
the ancestor, this operates an unconditional acceptance of the succession. Whatever 
may be the rights of creditors, such an heir cannot thereafter, on his own motion, resume 
the capacity of administrator and oppose the title of the mortgage creditors, derived 
from a sale, under foreclosure, of the mortgage against the heirs. He is estopped . 


PPEAL from the Eighth District Court, Parish of Madison. 
Delony, J. | 





J. G. Hawkes for Plaintiff and Appellant. . 
J. B. Stone for Defendant and Appellee. 





The opinion of the Court was delivered by 

FENNER, J. Upon the death of Robert M. Scott, his son, the present 
plaintiff, qualified as administrator in March, 1873. 

In June, 1873, the plaintiff, together with all the other heirs of R. M. 
Scott, borrowed from the defendant, T. Warren Briscoe, who was then 
a minor and under tthe tutorship of the very plaintiff, $5000, and 
secured the same by mortgage upon the Scotland plantation belonging 
to R. M. Scott’s succession. 

Subsequently, Briscoe brought suit and recovered judgment against 
the heirs with recognition of the mortgage, under which the Scotland 
plantation was seized and sold and bought in by the present defendants 
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Now, R. T. Scott, in the alleged capacity of administrator of R. M. 
Scott, brings this suit to annul the said sale upon the grounds, amongst 
others, that the property belonged to the succession and that the pro- 
ceedings, under which the sale was made, were had without making 
the administrator a party. 

The defendants interposed the exception of no cause of action and 
the plea of estoppel, which were sustained by the judge a quo. 

The act of the heirs in granting the mortgage was an unequivocal 
and unconditional acceptance of the succession, the validity of which 
cannot be disputed by them. C. C. arts. 988, 1009. 

On such acceptance, they had the right to take possession of the 
property, subject to the provisions of art. 1012. C.C. arts. 874, 1671. 

There were no “movable legacies,” provided for in art. 1671; nor 
does it appear that the property of the succession was “in suit,” or 
that there were “‘any claims pending thereon or in court,” or that any 
creditor has ever called on them to give bond, as indicated in art. 1012, 
and creditors have not demanded a separation of patrimony under 
arts. 1444 to 1456. 

No obstacle, therefore, existed to the administrator’s giving and to 
their receiving possession of the property. 

The act of the person who was administrator, in joining in the act 
of mortgage, was a waiver of all objections on his part and an acknowl- 
edgment of the title and possession of the heirs. He might have der 
manded, but did not demand judicial order before delivering possession. 
He was himself an heir and was himself one of those who accepted. 
He could not hold both, as heir and administrator. Duplessis vs.White, 
6 A. 514; Sanford vs. Toadvine, 15 A. 170; Fowler vs. Suc. Gordon, 
24 A. 270; Wells Admr. vs. Wells, 30 A. 937; Suc. of Frazier, 35 A. 
381. 

The effect of this acceptance and possession was to terminate his 
administration and to transfer the claims of creditors over against the 
heirs. 

He can no longer claim to represent the creditors. They must now 
act in their own behalf. Their complaints against these proceedings 
will be considered when they are urged by them. 

The act of Robt. T. Scott, in assuming still to be administrator, and, 
upon his own motion, bringing this suit as such, is in direct contradic- 
tion of his own acceptance of the succession and of his acknowledgment 
of the,title and possession of his co-heirs by the joint act of mortgage; 
and he is estopped trom setting up such contradictory pretensions. 
The principle, quoted from Bigelow on estoppel, p. 274, that one suing 
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as administrator is not estopped by his acts as an individual, does not 
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apply. com 
, The plaintiff is estopped from claiming to be administrator. — | that 
We wish to be very guarded in resting this opinion on the facts of a her 
* this particular case, without determining that in all cases and to the 7 libe 
ia prejudice of valid rights, an heir, qualified as administrator, can, by ; “W 
az extra-judicial acts of unconditional heirship, terminate the succession. pose 
a. Judgment affirmed. ‘7 Hav 
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te , No. 8964. ; wit! 
eo . La CompaGNiEe CoMMERCIALF DE TRANSPORTS A VaAPEUR FRANGAIS 000 
a vs. G mira & Co. 4 mat 
Where suit is brought upon a contract of affreightment for a part of a ship’s load, to be de- 3 : obt 
livered on or about a given day, and the ship’s arrival at port is delayed by an accident . the 
to her machinery so that the shipper has to employ another vessel, he will be released 4 0 
from his obligation to comply with the contract, unless he has voluntarily continued it, 

y and has waived his right toa release by demanding compliance therewith by the ship. unt 
_ oe . . — We 
PPEAL from the Civil District Court for the Parish of Orleans 

Monroe, J. 

wot 
Henry Denis for Plaintiff and Appellant. boa 
abo 
J. Ward Gurley, Jr., for Defendants and Appellees. ‘ 

? 4 hei 
aa - ‘ befe 
The opinion of the Court was delivered by saad 
MANNING, J. This suit is for the recovery of the difference between hen 
, the rate on 2500 quarters of grain, agreed upon by the parties, i. e., 3 Thi 
6s. 14d., and the rate obtained from others, 4s. 6d., on the defendants’ wll 
default, and for two days’ demurrage. The sum claimed is £376 11s. " had 
11d, in our currency $1832 69. . Lor 
A verbal contract was made in July, 1882, by which the defendants que 
engaged freight-room for 4000 quarters of wheat in plaintift’s steamship osm 


“Dupuy de Léme,” to be delivered when required by the steamer, | B 
which was expected here about September 30. The ship broke her 








a machinery while en route from Havre to New York, and went into » @ ene 
ae j Queenstown for repairs. She had not left New York for this port at i q dis 
t, the time she was due here. The plaintiff’s agents here notified the L the 
: - defendants on October 3, that the steamer “left New York Saturday, to 1 

and will (we expect) require the 4000 quarters of grain engaged from i. 7 


you next week, probably the last two or three days of it.” On the 4 ’ ate 
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same day the defendants replied, ‘‘we beg to say that our buyer has 
compelled us to give him shipment by the ‘‘ Humbert,” after learning 
that the “Dupuy de Léme” had met with an accident which detained 
her so long. We, therefore, will not need. the room, and you are at c 
liberty to dispose of it.” The plaintiffs’ agents rejoined of same date: b 
‘“‘We understand from your letter of this date, that you wish us to dis- 
pose of the room engaged by you per steamship ‘‘Dupuy de Léme” to 
Havre, for your account, the accident to this steamer’s machinery 
having necessitated your shipping the grain intended for her by the 
steamship “‘Humbert.” We shall do our best to get offers for the room, 
and submit them to you for approval. Naturally your engagement 
with your buyer can in nowise affect your engagement to supply 32,- 
000 bushels wheat to our steamer at 6s. 14d per quarter, delivery to be 
made as required by the steamer, and in case we should be unable to 
obtain grain to fill your room, we shall have to look to you to furnish 
the quantity called for.” 

On the following day the defendants answer: “You do not quite 
understand our letter regarding the engagement per “‘Dupuy de Léme.” 
We consider ourselves released by her accident and non-arrival.” 

Had they stopped there, there can be little doubt their position 
would have been impregnable. They could not be expected or re- 
quired to hold the grain which the “Dupuy de Léme” was to take 
about the thirtieth of September, until such time as she could repair 
her machinery, and complete her voyage. News of the accider:t which 
befel her had reached here at once. The probability was that she 
could not reach this port at or near the time stipulated, and the de- 
fendants were justified in looking for another vessel for their shipment. 
: This is not a grain market. Arrangements for procuring the grain, 
i and provision for its shipment, have to be made in advance. They a 
had been made by the defendants, and the accident to the ‘Dupuy de 
Léme” was of such kind as to put them as prudent business men in 
quest of another vessel to take their grain which, pursuant to their 
contract, they had collected here ready for use. 

But they did not stop there. Their letter proceeds: ‘‘We consider 
ourselves released by her accident and non-arrival, but if we are 
wrong in this view, we have no desire that you should for our account 
S| dispose of the room as we; will, in this event, order more grain to fill 
the space. Should you, however, be able to find a shipper without loss 
to us, we give you liberty to accept.” 

That was a distinct and’ unequivocal waiver of the right to termin- 
ate their contract with the ‘‘ Dupuy de Léme,” in consequence of her 
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delay in arriving. They were under no obligation to wait until the 
twelfth of October, (the ship was not ready until then), and when they 
were advised on the third by the ship’s agents that she would not be 
ready to take their grain before the last of the next .week, they could 
lawfully abandon a contract which had been broken by her default. 
Deshon vs. Fosdick, 1 Woods, 287; Lowber vs. Bangs, 2 Wall. 728. 

The correspondence went on. The plaintiff replied to the last let- 
ter on same day: , ‘‘We beg to say that we do not consider the delay 
to the ““‘Dupuy de Léme” sufficiently serious to warrant your view of 
the matter, and cannot, therefore, see our way to release you from the 
engagement. As we cannot replace the grain from the parties on same 
terms, we ask you to propose some means of ascertaining without de- 
lay whether your views or ours are correct. Should we prove correct 
and it is more convenient to you for us to procure other cargo than 
grain, we shall be pleased to afford any facility to that end which will 
not prejudice the steamer’s interest.” 


This was on the fourth. To this letter the defendants made no re- 
ply whatever. The plaintiff was justified, therefore, in believing that 
they acquiesced in his view, and did not desire that their room should 
be disposed of, but would order grain to fill the space. 


A week passed, and on the eleventh the ship’s agents notified the 
defendants that she would be ready to take in the grain the next morn- 
ing, and again on same day that she would have a clear side for an ele- 
vator at noon. They were silent. On the twelfth they were notified 
that the grain was required at once, which notification was repeated 
later in the day, and on the thirteenth complaint was made that no 
answers were received and no grain was sent. ‘‘We, therefore, beg to 
notify you herewith, reads the letter, that we shall at once proceed to 
secure the necessary amount of heavy cargo for the steamer on the best 
terms that can be obtained for immediate delivery, and we shall hold 
you responsible for all the loss of whatever nature that may be incurred 
by the steamer through your failure to fulfill your engagement.” 

This extorted notice, and the answer was made on same day, an an- 

‘swer which is siniply amazing when read by the light of the defense 
set up on the trial. It reads: 


~ “On our engagement with the steamship “‘ Dupuy de Léme,” we have 
now in elevator part of same, and we request you to send the steamer 
alongside to receive them,” to which the plaintiff replied that the want 
of dead weight in the steamer prevented moving her to the elevator, 
and that it was no part of the engagement todo so. On the fourteenth 
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the agents inform the defendants that in consequence of their failure 
to furnish the grain, they have been obliged to engage from Eugster 
& Co about 20,000 bushels at 4s. 6d. per quarter, and will secure more 
if they can, but notify them that the agents hold them responsible, and 
shall expect to collect from them the difference of freight, and the 
regular compensation for delay to the steamer. And to this the de- 
fendants reply, that the engagement with Eugster & Co. cannot possi- 
bly concern them, and they will pay no such claims, for that the 
steamer is large and has capacity to take both. Then follows a recap- 
itulation of the occurrences, more it should seem for the purpose of 
showing that they had been very considerate and non-exacting than 
anything else, and concluding with a last and final assertion of the 
present existence and binding force of their contract: ‘As soon as 
our grain arrives we shall expect the steamer to receive it, regardless 
of your ballast engagement with Eugster & Co.” 


There can be but one conclusion from this. The defendants hold 
the plaintiff to the contract to the last moment, and then broke it 
themselves. They are liable for its violation. 


We do not feel the same certainty of conviction, however, touching 
the claim for demurrage, which the captain of the ship testifies was 
for two days. It is contended on the part of the defendants that de- 
murrage cannot be claimed except where there is a charter party and 
express stipulation therefor, and that demurrage for the whole ship is 
not allowable for the delay in furnishing cargo for a part. One of the 
witnesses says it is not the custom of this port to charge demurrage 
in the latter case. Without entering upon the consideration of these 
defenses, it is sufficient to say we do not think demurrage should be 
allowed under the circumstances of this case, which have already been 
detailed. Therefore, 


It is ordered and decreed that the judgment of the lower court is 
avoided and reversed, and that there be judgment now in favor of the 
plaintiff for nine hundred and seventy-one dollars and twenty-nine 
cents with five per cent interest from judicial demand, and for costs in 
both courts. 


Rehearing refused. 
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No. 9151. 


GEORGE M. KLEIN vs. DENNIS, SHERIFF, ET AL. 


One, who alleges himself to be the owner of a judgment, who charges that the title to the 
same, in another party, is a simulation and who asks to be recognized as owner, contra- 
dictorily with that party, does not attack the title collaterally, but directly. Evidence to 
prove simulation of the title attacked is well admissible. 

Stimulation having been proved, plaintiff is entitled to relief. 

PPEAL from the Eighth District Court, Parish of Madison. 


Delony, J. 


J. B. Stone and A. N. Spencer for Defendant and Appellant. 


The opinion of the Court was delivered by 

Bermupez, C.J. This is an injunction proceeding, by which the 
plaintiff has arrested the execution of a judgment, which he claims to 
own and which one W. F. Long was about to enforce against the 
judgment debtor, John A. Klein. 

From an adverse judgment, the defendant, Long, appeals. 

The allegations of the petition are, substantially: that, at a judicial 
sale made on the 17th of June, 1882, in furtherance of a fi. fa. issued 
by him, against Jas. H. Goodman, the plaintiff has acquired all the 
rights, titles and interest of the latter, to a certain judgment, in his 
favor, against John A. Klein. 

That W. F. Long claims to have acquired the same judgment from 
Goodman, on the 14th of June, 1881, but that the transfer on which he 
relies is a pure simulation. 

That Long has no right to enforce the execution of that judgment. 

The prayer is that the petitioner have judgment recognizing him as 
the true and legal owner of all the rights of Goodman, in the case in 
which the payment was rendered; that the sale of the property seized 
under that judgment be enjoined and that the injunction be perpetu- 
ated. The petition concludes by a prayer for a general relief. 

The defense was: first, an exception of no cause of action, which was 
overruled ; next, a general denial ; further, want of interest in plaintiff 

attack, and, finally, a claim for damages sustaind by the wrongful 
issuance of the injunction. 

On the trial, objection was made to the introduction of certain evi- 
dence by plaintiff, on the ground that the petition contained no charge 
of fraud and injury and that the transfer could not be attacked  collat- 
erally. The objection having been overruled and the evidence admitted, 
exceptions were taken to the ruling of the court. 
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After trial of the merits, the court considered that the transfer, by 
Goodman to Long, was a simulation and annulled it, perpetuating the aa 







































injunction. 

The evidence was not offered to prove fraud and injury, but only to 
. show simulation, which had been broadly alleged, coupled with aver- 
ments of the circumstances, showing want of reality. It was, therefore, 
properly received. 

The attack cannot be said to have been made collaterally. The 
plaintiff alleges ownership of the judgment in himself and the simula- 
tion of Long’s apparent title. He concludes by asking to be recognized 
as the owner of the judgment. Such a prayer virtually implies one, 
that Long’s alleged title to the judgment be annulled, as both the 
plaintiff and Long could not, at the same time, own each, absolutely 
and entirely, the same judgment. 

Even were it otherwise, it is settled, by unassailable authority, that a 
simulated transfer may be altogether ignored and that the property 
apparently conveyed may be seized and sold directly, without the 
necessity of an action to annul the apparent transfer. 

This is precisely what the plaintiff did. He ignored the conveyance, 
seized, sold and bought the judgment which he now claims to own, 
contradictorily with the simulated transferree. 

The testimony of the witnesses, Majors and Kuy Kendall, as well as 
that of the defendant, Long, who could have well proved the reality 
of the transfer, if it was valid, has satisfied the district judge that the 
transaction was a simulation. An examination of the same evidence 
drives us to the similar conclusion, that no consideration actually 
passed from Long to Goodman, and that the check of Majors, borrowed 
for the occasion, never was used, but was, afterwards, returned to him. 


It was in the power of the defendant to have proved, conclusively, 
the sincerity of the transfer, if it was an honest one; but, instead of 
doing so, he persistently declined to answer certain pertinent and im- 
portant questions put to him while he was on the stand, in his own 
behalf. 

We attach no importance to the admission “that John A. Klein had 
notice of the transfer from Goodman to Long, through Geo. M. Klein, 
a few days before it was made.” 

The transfer is claimed to have taken place on the 14th of June, 1881 
and it is not until the 23d of November, following, that Geo. M. Klein 
became a creditor of Goodman, by the purchase of the judgment, in 
execution of which he seized the latter’s interest in the judgment 
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against John A. Klein, which, Long seeks now te enforce. Geo. M. 4 

Klein had, at that time, no interest to oppose the notice, or to question by } 

the validity of the transfer. His interest arose only on the 17th of —_ 

. June, 1882, when he acquired Goodman’s rights to the judgment against ms 

Jno. A. Klein. : 

Judgment affirmed, with costs. vial 
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No. 9097. ; 2 

Tue STATE EX REL. H. J. Rivet vs. H. L. Lazarus, JcupGe or Crvit. im] 

District Court, Division E. I 

The question of the constitutionality or legality of the interest imposed by the Legislature ; kin 

upon delinquent municipal taxes. does not involve the legality or constitutionality of the SF by | 

tax; nor is ita penalty imposed by a municipal corporation, being imposed, even if a . & T 

penalty, within the meaning of the Constitution, by the Legislature of the State. Pa 

The case does not, therefore, fall within our appellate jurisdiction. i 
ee for Mandamus. 

F. D. Chrétien for the Relator. SF 

Chas. F. Buck for the Respondent. . a wh 

- 7 | 

The opinion of the Court was delivered by : 4 : 

FENNER, J. Relator, owing the city of New Orleans taxes to the ie 
amount of one hundred and twenty dollars, for the year 1883, tendered q A 
that amount, acceptance of which was refused by the city, without d ; 1 
payment of ten per cent interest from the date when said tax became . o I 
delinquent, under the terms of Act of the General Assembly, No. 109, ? Ap 
of 1882. Thereupon, he applied to the Civil District Court for a man- J 
damus ordering and compelling the city to receive the said principal.. 49. 
sum, in full satisfaction. ; 

After due trial, judgment was rendered refusing the mandamus. % 1 
From that judgment, he applied for an appeal to this Court, which was - =. ‘ 
refused. Ey 

The present application is for a mandamus ordering the respondent a ee 
judge to grant the appeal. | a 

His right depends upon the question whether his case falls within > = the 
our appellate jurisdiction. Of course, the amount in dispute, of itself, 

‘is insufficient. ee 

He claims, however, that his case is appealable under Art. 81 of the m 





Constitution, on two grounds: 
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1. That it envolves “the constitutionality or legality of a tax imposed 
by a municipal corporation.” We find no contestation to the constitu- 
tionality or legality of the tax. On the contrary, relator admits that it 
is due and offers to pay it. The only question is as to the interest. 

The Legislature of the State has clear power to fix the rate of interest 
upon taxes as well as upon other debts and to determine when it shall 
begin to run, and the constitutionality of such a law does not involve 
the constitutionality of a ‘“‘tax imposed by a municipal corporation.” 
Gillis vs. Clayton, 33 A. 286; 9 A. 64, 305; 4 A. 83, 407; 1 A. 385. 

2. He claims that the case involves “ the constitutionality of a penalty 
imposed by a municipal corporation.” 

It seems almost needless to say that interest is not a penalty of the 
kind referred to by the Constitution. But, if it were, it is imposed not 
by the municipal corporation, but by the State Legislature. 

The mandamus is denied, at relator’s cost. 








No. 9121. 


Leonora A. Marcu, Tutrrx, vs. LupLow McNEELY ET AL. 


Where the original petition is for an unappealable sum, and an amended petition is filed for 
the sole purpose of inflating the demand so that our jurisdiction may embrace it, the 
appeal will be dismissed. It is not more permissible to endeavor to compel jurisdiction 
by averments of fictitious values than by averments of fictitious claims. 

PPEAL from the Twelfth District Court, Parish of Avoyelles. 
Barbin, J. 


H. D. Daigre, W. L. Richardson and R. P. Hunter for Plaintiff and 
Appellant. 


J. C. Wickliffe for Defendants and Appellees. 


, On Motion To Dismiss. 

The opinion of the Court was delivered by 

MANNING, J. The plaintiff sues to recover property alleged to be 
worth five hundred dollars—to recover the rents of it, alleged to be 
worth twenty-five dollars a month, and two hundred dollars as attor- 
ney’s fees. The prayer is that she have judgment decreeing her to be 
the owner of the property—for rents at the above rate from April 1, 
1883, and for the attorney’s fees. 

The rents accruing up to the trial below (the judgment was signed 
November 28, 1883,) would be a fraction less than two hundred dollars, 
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and the three items together do not quite aggregate nine hundred dol- 
lars, even if attorney’s fees were claimable. Obviously they form no 
part of the plaintiff’s legitimate demand. 

After answer had been filed and the ease had been fixed for trial, an 
amended petition was presented, to which the defendant objected on 
the ground that it changed the substance of the demand, which the 
court overruled, and the amendment was filed, the defendant reserving 
a bill thereto. 

The sole allegation of the amended petition is that the property is 
worth twelve hundred dollars, and the plaintiff’s brief with commend- 
able candor informs us the sole purpose in filing it was to make certain 
the jurisdiction of this Court. 

The general rule determining jurisdiction is that it is tested by the 
sum claimed, but fictitious claims are not permitted to be tacked on or 
added to the real claim for the mere purpose of inflating the amount so 
as to attain jurisdiction. Copley vs. Ross, 1 A. 310; Hagenberger vs. 
Wild, 9 A. 3, Pritchard vs. Parker, 21 A. 745. There is no separate 
claim made here independent of the main demand, but the main demand 
itself is increased for the sole purpose that our jurisdiction may em- 
brace it. This is an attempt to accomplish the same end by different 
means—travelling to the same goal by different roads. It is not more 
permissible to endeavor to compel jurisdiction by averments of ficti- 
tious values than by averments of fictitious claims. 

If we turn to the evidence, the preponderance will not swell the value 
of the property up to our jurisdiction. 

The appeal is dismissed. 


No. 9118. 
N. P. Puivires vs. Cassipy & PowELi.—O. H. CourTNEY, INTERVENOR. 


The only judgment which can be rendered, ius the absence of a plaintiff, when no reconven- 
tional demand, or one equivalent thereto. has been formed. is one of non suit. 


PPEAL from the Fifteenth District Court, Parish of Pointe Coupée. 
Yoist, J. 
W.W. & H. 0. Leake, and Farrar & Montgomery for Plaintiff and 
Appellee. 





O. O. Provosty for Intervenor and Appellant. 


The opinion of the Court was delivered by 

BERMUDEZ, C. J. This is a suit on a mortgage note, via ordinaria. 

O. H. Courtney intervened, claiming the ownership of the land, and 
the plaintiff joined issue, by answer purely defensive. 
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The defendants having failed to appear, after citation and expiration 
of delay allowed to answer, a judgment by default was duly entered 
against them. 

The case was fixed for trial. The intervenor was neither present, 
nor represented. The defendants were also absent. 

The plaintiff offered evidence in support of his demand and adverse 
to that of the intervenor. 

There was judgement in favor of plaintiff, against the defendants, 
for the amount claimed with the mortgage asked, dismissing the inter- 





































vention as in case of non suit. 

The intervenor alone appeals. The plaintiff asks no amendment of 
the judgment. 

We are not, therefore, called upon to review the judgment as between 
the plaintiff and the defendants, but only so far as theintervenor is 





concerned. 
On the trial, the intervenor offered no evidence. He complains, 
af however, that, on that introduced by the plaintiff, (defendant on his 


intervention), the court should have rendered judgment in his favor, 
recognizing him as the owner of the real estate sought to be seized and 
sold. 

This position, if permissible, would at best place the intervenor in 
the attitude which he would have occupied had he actually submitted 


that evidence in support of his claim. 

4 That evidence cannot be considered at all, for the defendant in inter- 
¥ 

;: vention, in the absence of any formal prayer for a judgment recognizing 


title to the land in the defendants, could not have taken up and tried 
a the case in the absence of the intervenor. 34 A. 628; 33 A. 415; 11 A. 
3 287; 5 A. 298; 21 A. 814, . 
: The only judgment which could have been rendered, under the cir- 
cumstances, was one of non-suit. 
Judgment affirmed. 








No. 9152. .. 
J.O. PooLe vs. JOHN CHAFFE & SONS ET ALS. 


A bond of fifty collars cannot support a suspensive appeal predicated on an order fora 
bond of one hundred and fifty dollars. 

An agreement between parties consenting to a decision of cause at chambers, reserving ap- 
peal to either party, on a bond of $100 for a suspensive, and $50 for a devolutive appeal, 
is necessarily superseded and revoked by a different and subsequent agreement, fixing 

19 


















4 . 


SUPREME COURT OF LOUISIANA. 








Poole vs. Chaffe & Sons et als. 











































: no amount for a suspensive appeal and containing no reference to a devolutive appeal. U 
4 e In such acase, the amount of the bond for either mode of appeal must be fixed by the ; 
d court and the bond must comply with thegrder of appeal. ae 
PPEAL from the Eighteenth District Court, Parish of St. Tam- “ig 
many. Thompson, J. pen 
V 
E. D. Saunders tor Plaintiff and Appellant. ems 
Jos. A. Reid for Defendants and Appellees. 7, Be 
= | reli 
ord 
Motion TO DIsMIss. e qt T 
The opinion of the Court was delivered by jnd 
Pocuk, J. Plaintiff’s object in this suit was to maintain his posses- 0 
sion of an immovable property by means of the writ of injunction so as i 
to restrain the defendants from carrying into effect their threatened §@ oon 
intention of ejecting him therefrom. SF A 
He has taken this appeal from a judgment dissolving the preliminary Oct 
injunction which he had obtained in the premises. By des 
Among ot! er grounds, the motion to dismiss urges the insufficiency “% 19, 
of the appeal bond, the same being for an amount different from that _@ me! 
fixed in the order of appeal. . a Phi 
The order of appeal was rendered on appellant’s petition praying ; 1 
for a suspensive appeal and fixed the amount of the bond at $150. The 
bond furnished was for $50. 
But appellant contends that his appeal is only devolutive and that “9 
a he furnished his bond for the sum agreed upon by the parties, who had nc ol 
consented that the cause could be decided at chambers with the same 
effect as if the judgment had been rendered in open court, and that ; wh 
either party had the right of appealing by furnishing a bond of one ~9 
hundred dollars, if suspensive, and of fifty dollars, if devolutive. Un- - 
der a writ of certiorari issued from this Court the clerk of the lower @ Wh 


court has added to the transcript an agreement to that effect. : 

His omission to transcribe it in the first place was doubtless owing to 1 q 
the fact that the agreement which had been entered into on the 14thof . 
October, 1882, had been virtually cancelled by the parties and had been : 







superseded by another and a different agreement on the same subject- d 
matter, under date of the 19th of December, following. The latter a J 
agreement stipulated that plaintiff was allowed time to January 5, 1883, ; 
to present his brief, that judgment might be rendered at vacation, and " 
~ that either party could take a suspensive appeal within ten days after cor 






the filing of the judgment in the clerk’s office. 
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Under the law which fixes the delay for a devolutive appeal, it was 
useless to stipulate any condition touching that mode of appeal. It is 
clear that the latter agreement had entirely superseded the former and 
it alone was the guide to the parties concerning their right to a sus- 
pensive appeal. , 

Within the delay, appellant applied for and obtained an order of 
suspensive appeal; no reference being made to a devolutive appeal, 
either in the petition or in the order. The latter conformed with the 
relief prayed for in the petition. The bond does not comply with the 

order and is, therefore, fatally defective. 

To appellant’s argument that his appeal is devolutive, because the 
jndgment decreed nothing that could be suspended by appeal, the ready 
answer is that, under a suspensive appeal, the preliminary injunction 
would be maintained, otherwise if the appeal is devolutive}> in which 
case the defendants could go and accomplish the very acts which he 
sought to prevent. 

Again, if appellant predicates his appeal upon the agreement of 
October 24, 1882, he falls for want of an order of appeal under it. If he 
desires to stand, as he manifestly does, on the agreement of December 
19, his bond does not comply with the order predicated on that agree- 
ment. Both horns of the dilemma are fatal to his appeal. 35 A. 935; 
Phillips vs Creditors, 23 A. 543; Dupré vs. Mouton. 

This appeal is, therefore, dismissed at appellant’s costs. 








No. 8980. 
THE STATE OF LOUISIANA Vs. PAuL CouDIER. 


A challenge to the array must be made upon the first day of the term, una r the require- 
ments of Act 44, of 1879. This act is operative in the parish of Jefferson 1nd superseded 
previous acts upon the same subject-matter relating to said parish, special and general. 

Where ample opportunity is afforded the accused to procure the attendance of a witness and 
he fails to have issued a subpeena for him, and there is otherwise a lack of diligence, a 
continuance should not be granted. That the witness is summoned by the State makes 
no difference 

Where a witness cannot be found at his usual place of residence, and the search and inqui- 
ries for him lead the officer to the conclusion that he has left the State, the deposition at 
the preliminary trial was properly admitted. 


PPEAL from the Twenty-sixth District Court, Parish of Jefferson. 
Hahn, J. 


J. C. Egan, Attorney General, for the State, Appellee. 
H. N. Gautier and H. C. Castellanos for Defendant and Appellant. 


The opinion of the Court was delivered by 

Topp, J. The defendant appeals from a sentence for manslaughter, 
condemning him to four years’ imprisonment at hard labor and to pay 
a fine of five dollars. 
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1. His first ground of complaint is the overruling of his challenge to 


































the array of jurors. : - 
The challenge was not made on the first day of term, as regulated by d 

Act 44, of 1879, but the counsel for the accused contends that that act : 

was not operative in the parish of Jefferson, but that a special act, . 


being Act 37, of 1870, governed in criminal proceedings in that parish. 

We think the Act of 1877, mentioned, was in force in the parish of 
Jefferson, and superseded the special act referred to, if that act had not 
already been repealed by Act 94, of 1873. The Act of 1877 was, by its 
very terms, enacted to have effect in all the. parishes of the State, the 
parish of Orleans excepted. It must necessarily, therefore, have includ- 
ed the parish of Jefferson. 

Under the special requirements of that act, the challenge was made In 
too late. The bill was found on the — day of April, the court was 
adjourned to the 10th of September, and the challenge was made on 
the 17th of that month. 

2. The next complaint is to the refusal of the judge to grant a con- 
tinuance applied for on account of the absence of a witness. The appli- : 
cation was refused because there was a want of diligence to procure the / 
attendance of the witness. The case had been continued twice, and 
several postponements of the trial been made, yet there was no effort 
by the accused to procure the witness, and he had not even caused a | 
subpeena to issue for him. That a subpcena had issued for the State | Ay 
did not excuse this omission on his part. In refusing the continuance, ; 
we cannot conclude that the judge abused his discretion. 


Su 





3. A bill of exceptions was taken to the admission at the trial of the 





deposition of a witness taken before a justice of the peace on a prelim- the 
inary trial, the objection being that the witness should have been pro- F the 
duced in person. This witness once resided on Toulouse street, New i q 
Orleans, a subpoena had issued for him, and the officer did not find him en 
at his designated place of residence, nor elsewhere in the city, after : 
search made; and the only information he could obtain of him in tiff 
answer to his inquiries was, that the witness had left the State. We q all 
think the objection was correctly overruled and the deposition properly 1 fift 
admitted. The further objection thaf all the testimony taken at the i I 
preliminary trial was not reduced to writing amounts to nothing. ; pla 
4. Another bill was taken to the exclusion of the declarations of the -—. me 

. accused made after the commission of the offense and after his arrest. I 
- The declarations were not part of the res geste, nor shown to be con- anc 






nected with the confession of the defendant testified to by another wit- 
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ness; and they came under no exception to the general rule that the 
declarations of the accused in his own favor are inadmissible. 
This completes the review of the case,-and finding no error in the 
proceedings the sentence is affirmed} with costs. 
Rehearing refused. 








No. 9135. 


ALPrioNsE B. Coco vs. BARTHELEMY GUYRAL. 


In a suit between residents of the same parish, in which plaintiff proceeded by attachment 
of his debtor's property, the defendant is not entitled to institute a demand in reconven- 
tion for damages growing out of the attachment. 

Such a demand is not only different from the main action, but is not necessarily connected 
with and incidental to the same. In such cases the reconventional demand will be dis- 
missed as in case of non-suit. 


PPEAL from the Twelfth District Court, Parish of Avoyelles. 
Barbin, J. 


Cullom & Coco for Plaintiff and Appellee. 


E. J. Joffrion and Thorpe, Peterman & Thorpe for Defendant and 
Appellant. 


The opinion of the Court was delivered by 

Pocuk, J. Plaintiff brought this suit on a note of $400 and attached 
the debtor’s property on the ground that he was about to dispose of 
the same in fraud of his creditors. 


The defence was mainly levelled at the attachment proceedings and 
ended with a demand in reconvention for damages in the sum of $5000. 

The case was tried by a jury, who found a verdict in favor of plain- 
tiff for the amount of his claim, but dissolved his attachment and 
allowed damages on defendant’s reconventional demand in the sum of 
fifty dollars. ‘ 


Defendant has appealed with a view to an increase of damages, and 
plaintiff prays for an amendment for the reinstatement of his attach- 
ment and for the rejection of all damages. 


In the district court plaintiff excepted to the reconventional demand, 
and on being overruled therein, he reserved all his rights under his 
exception. We must first premise that, as the amount of plaintiff's 
claim is not within our jurisdiction, we have no authority to review 
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the finding of the jury in dissolving his attachment; our jurisdiction 
is therefore restricted to the reconventional demand. Lamorere vs. 
‘Avery, 32 A. 1008, and authorities therein cited. 

Plaintiff's exception to the recgnventional demand is the pivotal 
question in -the case, and, in our opinion, it should have been sus- 
tained. 

The demand for damages is predicated on the injury alleged to have 
been done to the defendant by means of the illegal attachment of his 
property. It is not only different from the main action, but it is not 
necessarily connected with and incidental to the same. C. P. art. 375. 

The record shows that the parties are both residents of the same 
parish, hence the defendant was not entitled in law to institute his re- 
conventional demand for damages alleged to have been suffered by 
him through the writ of attachment. To allow such a reconventional 
‘demand, under the circumstances of this case, would obliterate the dis- 
tinction made by our code of practice between suits pending between 
residents of the same parish and suits brought by residents of a parish 
against non-residents and residents of different parishes, and would 
open the door to reconventional demands by all defendants who would 
feel damaged in their credit or reputation by any suit for debt or other 
cause of action, with or without a conservatory writ. 

These views have been uniformly enforced in our jurisprudence, and 
the rule can now be considered as firmly settled in that sense. Mor- 
gan vs. Driggs et al., 17 La. 176; Knox vs. Thompson, 12 A. 114; 
Nuzum vs. Gore, 24 A. 208; Teal vs. Lyons, 30 A. 1140. : 

Tt is therefore ordered, adjudged and decreed that the judgment 
rendered on defendant’s reconventional demand ke annulled. and set 
aside, that plaintiff's exception to said demand be maintained, and that 
defendant’s demand for damages be dismissed as in case of non-suit, 
at his costs on this appeal and his costs incurred below on said de- 
mand. 








No. 8975. 


THE STATE OF LOUISIANA VS PERRY RYDER. 


The assistant district attorney of the parish of Orleans has authority to prepare, sign and 
file an information regardless of the presence or absence of the district attorney, or his 
inability from sickness. . 

Where a statute declares that the punishment for a certain offense shall not exceed a stated 
number of years, with or without hard labor, and also authorizes the imposition of a fine, 
and the accused is sentenced to imprisonment at hard labor for the entire term declared 
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and to the payment of a fine, there is no warrant in law for the infliction of the additional 
punishment at hard labor for another year in default of paying the fine. 


PPEAL from the Criminal District Court for the Parish of Orleans. 
"4 Roman, J. 













J. O. Egan, Attorney General, for the State, Appellee. 
W. L. Evans for Defendant and Appellant. 










The opinion of the Court was delivered by Pe 
Topp, J. The defendant was convicted of inflicting a wound less : 
than mayhem and sentenced (quoting): ‘to pay a fine of five hundred 
dollars, inclusive of costs of prosecution, and to suffer imprisonment at 
hard labor, in the State penitentiary, for the term of two years, and in 
default of payment of said fine at the expiration of said sentence, to 
suffer additional imprisonment at hard labor, in the State penitentiary, 
for one year, and to pay costs of prosecution.” 
The conviction was on an information signed by the assistant district 
attorney and filed in court by the district attorney. ‘ 
1. The first complaint is that the assistant district attorney had no 
authority to prepare and sign the information and initiate the prosecu- 
tion, except where the district attorney was sick or absent. 
The law on this point is as follows : 
“There shall be a district attorney for the parish of Orleans, who 
shall possess the same qualifications and be elected in the same manner 
and for the same period of time as the district attorneys for other 
parishes, as provided by this Constitution. 
“He shall receive a salary of one thousand dollars per annum and 
such fees as may be allowed by law; but no fee shall be allowed in 
criminal cases except on conviction. 
‘‘He may appoint an assistant at a salary not to exceed fifteen hun- 
dred dollars per annum.” Art. 134, Constitution, p. 35. 
“That it shall be the duty of the district attorney and assistant 
district attorney, of the parish of Orleans, to conduct the prosecution of 
all criminal cases coming before the criminal courts of said parish.” Sec. 
2, Act No. 96, p. 122, of 1880. 
We are satisfied that under these provisions the authority of the 
officer in question was ample, whether the district attorney was present 
or absent, or unable from sickness to perform the duty. 
2. The legality of the sentence quoted above is denied. 
Section 794, R. S., provides: ‘‘ Whoever shall, with a dangerous . 
weapon or with intent to kill, inflict a wound less than mayhem upon 
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another person, shall, on conviction, be imprisoned not exceeding two 
years nor less than six months, with or without hard labor, and be 
fined not exceeding one thousand dollars.” 

Section 980, R. 8., provides that “‘every person being adjudged to 
pay a fine, shall, in default of payment or recovery thereof, be sen- 
tenced to be imprisoned for a period not exceeding one year.” 

The first section limits the term of imprisonment within two years 
and leaves it discretionary with the judge to make it with or without 
hard labor. 

Of course, if this section stood alone, the sentence in question would 
be excessive and unwarranted. 

Is there anything in the last section that authorizes the judge to 
inflict a punishment, for this offense and for non-payment of the fine, 
of more than two years’.imprisonment at hard labor? Unless the last 
provision furnishes a clear warrant for such punishment, beyond two 
years—the extreme limit declared in the first section mentioned—it 
cannot prevail against the positive declaration of the first. Criminal 
statutes, especially those providing or declaring the penalties of the 
law, must be strictly construed. 


The penalty for the offense charged in this case, inflicting a wound 
less than mayhem, as seen from section 794, is imprisonment with or 
without hard labor, but, touching the further and conditional punish- 
ment provided, for not paying the fine imposed, the alternative made, 
with or without hard labor, is not expressed. 


This suggests the inquiry as to where the judge finds his warrant for 
naming imprisonment at hard labor as the kind of imprisonment meant 
for this further punishment. The statute is silent as to the kind to be 
imposed in such contingency. Where then is the authority to supply 
the omission and resolve the doubt by designating the harsher penalty? 
Can we readily’ suppose that the law-maker intended that any officer 
or tribunal in the State should possess the power to doom a man to 
hard labor in the penitentiary, unless the law declared and fixed this 
severe and infamous punishment in terms that could not be misunder- 
stood ? 


Yet the law in this instance does not so expressly declare, and the 
power to inflict this mode of punishment can only result from implica- 
tion, and implication in a matter of this,kind is not allowable. Even 
if it were, it cannot be fairly or reasonably implied that the word or_ 
term “imprisonment” meant imprisonment at hard labor. In truth, 
in criminal matters and in criminal parlance, so to speak, there is a 
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recognized distinction between the terms imprisonment and imprison- 
ment at hard labor, and the accepted meaning of the former is imprison- 
ment without hard labor, almost as fully so as if the qualifying words ay 
were attached or expressed. 

We, therefore, conclude that there is no clear warrant in law for 
that part of the sentence in the instant case that inflicts the penalty 
of imprisonment at hard labor for non-payment of the fine. 

Under established precedents, we could correct the sentence in this 
respect, leaving intact that part of it which is unassailed, but, after due 
reflection, we deem it preferable in this instance to set aside the entire 
sentence and remand the case for the purpose that the judge a quo may 
re-sentence the accused under the restriction herein announced. 

It is, therefore, ordered, adjudged and decreed that the sentence 
appealed from is annulled and set aside and the case remanded to the 
lower court for the purpose hereinbefore stated, to be proceeded with 
_according to law, in conformity to the views herein expressed. 





























No. 9116. 


Mrs. C. H. Ginson AND HusBAND vs. BENNETT F. HITCHCOCK ET AL. 






Mrs. CARRIE F. HITCHC>CK ET AL. VS. JOHN MACKIN ET AL. 






Consolidated. 





, 





Exceptors have no interest to question the validity of the judgment of the parish court of 
Concordia recognizing their opponents as widow and heir of Hitchcock and putting 
them in possession of his estate. They exhibit nothing throwing doubt upon the sole 
heirship of the heir or indicating any other person having rights as such, and whether 
the mother be surviving widow in community or not, she is recognized as such by the 
heir, who has accepted unconditionally and joins her in these proceedings, by which she 
is fully bound. 


PPEAL fnom the Ninth District Court, Parish of Concordia. 
Hough, J. 











Wade R. Young for the Appellants. 
J. 8S. Boatner and Dagg & Mason for the Appellees. 










The opinion of the Court was delivered by 
FENNER, J. Hitchcock, defendant in the first above mentioned suit, 
died in 1878, leaving all or most of his estate in the parish of Concor- 
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dia. His succession was opened in that parish, his will constituting 
his daughter, Laura A. Hitchcock, his sole and universal legatee, was 
probated, and upon regular proceedings, Mrs. Caroline F. Hitchcock 
and the said daughter were recognized and sent into possession as 

_ widow in community and sole heir. They entered and have reniained 
in undisturbed possession. 


In those capacities they voluntarily appeared and filed answer as 
representatives of the deceased defendant in the first suit and brought 
the second suit, above mentioned. Mrs. Gibson and her husband put 
the last cause at issue by filing an answer to the merits, and the two 
causes were consolidated. 


When they came on for trial, Mrs. Gibson filed a motion for continu- 
ance and an exception denying that Mrs. and Miss Hitchcock were the 
widow and heir of Bennett Hitchcock, and setting up nullity of the 


judgment recognizing them as such, on the ground that at the time of 


his death he was a resident of the city of New Orleans. 


The continuance was granted and the exception was tried and main- 
tained. 


Waiving the question of the timeliness of the exception, we think 
the exceptors had not the least interest in setting up the nullity of the 
judgment of the parish court of Concordia, upon a ground not appear- 
ing upon the face of the proceedings, but dependent on extrinsic evi- 
dence of matter in pais. Especially is this true when the record does 
not suggest the slightest doubt as to the sole heirship of Miss Hitch- 
cock, or indicate any other pcrsan having an interest in the estate. 


Whether the judgment be valid or not, she has gone into possession 
and accepted unconditionally and has the right to stand in judgment. 
It matters not to exceptors whether the mother be really surviving 
widow in community or not She is recognized as such by the heir, 
who acts with her in these proceedings and is fully bound by them. 


It is, therefore, ordered and decreed that the judgment appealed from 
be annulled, avoided and reversed; and it is now ordered and decreed 
that the exception be overruled and the case remanded, to be proceed- 
ed with according to law, appellees to pay costs of the exception in the 
court below and of this appeal. 





- 









re 


Ab 


If t 


The 








NEW ORLEANS, MARCH, 1884. 













Succession of Gusman, 









No. 9102. 


SUCCESSION OF THEO. GUSMAN. ON APPLICATION FOR DATIVE 






EXECUTORSHIP. 






A beneficiary heir, of age and present, is entitled to the dative executorship to the exclu- 
sion of all others. 

If the beneficiary heir be a miner with both parents living, they are entitled to the execu- 
torship as representing him. 

The term, beneficiary heir, includes one who may accept the succession equally with one a 
who has accepted it. 


PPEAL from the Seventeenth District Court, Parish of East 
Baton Rouge. Sherburn, J. 
















K. A. Cross for the Applicant, Appellant. 
Thos. B. Dupree for the Opponent, Appellee. 









The opinion of the Court was delivered by 
MANNING, J. The testatrix, Mrs. Gusman, failed to name an execu- 
tor of her will, and her daughter Zulme, wife of William Hearsey, 
7 applied for the appointment, her husband joining and praying to be 
1 appointed co-executor, and was opposed by William Garig, the hus- 
band of another daughter, who prayed in turn that he be appointed, 
and the court so decreed. 
4 The testatrix was a woman of advanced age, and left three children 
—a son beside the daughters .just mentioned—all majors. She left a 
i hundred dollars to each of them, and beside that, a benison to one and 
a malediction to the others. The favored child was Mrs. Hearsey, but 
if the testatrix had no faith in her husband’s competency, and said so 
¥ with the frank brusqueness that characterizes the whole will. 
4 To Mrs. Garig’s child she gave a house and lot in Baton Rouge, and 
made Mrs. Hearsey’s children legatees of the residuum. There appear 













no debts. 
The grounds of Garig’s opposition to Mrs. Hearsey’s application are 
stated to be her physical disability and litigious character. 
g The physical disability is not stated. She is not alleged to be halt 
F or blind, and she certainly can talk, and as the record shows, very sen- 
sibly. The proofs of litigious proclivities rather indicate promptitude 
in action, and a vigorous will in conserving her rights, which ought 
not to be imputed as blame to her if her mother’s judgment of her hus- 
band’s want of business capacity be correct. 
The Code has not indicated this as a disqualification for executor- 
ship, but it has affirmed that the beneficiary heir, of age and present, 
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. the for 
shall be preferred to every other person for that office. Rev. Civil Code, tai 
art. 1042. And though in general ‘a woman may not be appointed, yet thr 
the rule of exclusion does not hold if she be heir or legatee. Sue. dol 
Block, 6 A.810. And if she be married, her husband can act conjointly 
with her. Suc. Williamson, 3 A. 262; Suc. Penney, 10 4.290. Ifthere ~ at 
is but one beneficiary heir, he or she is entitled to the exclusive ap-  .— = 
pointment, Suc. Briscoe, 2 A. 268, and that term applies to one who » 
may accept the succession as well as to one who has accepted. Suc. ad 
Sloane, 12 A. 610. 

The beneficiary heir here is not Mrs. Hearsey, but her children are : - 
residuary legatees, and she is their tutrix or rather she and her hus- * pl 
band are their natural protectors. As there are no debts, it would th 
seem the only duty an executor will have to perform will be to pay the . - 
moneyed legacies, to deliver the house and lot over to young Garig’s th 
proper representative, and the residuum to the Hearsey children’s 
parents. There is every reason why the applicants shall be appoint- it, 

ed, and the law commands it as against one not a beneficiary heir. 4 : 

It is therefore ordered and decreed that the judgment of the lower li 
court is reversed, and that Mrs. Hearsey and her husband be and they os 
are hereby appointed dative executrix and exectitor of the will of the it 
testatrix Theo.Gusman upon giving bond and security according to = 
law, and thereupon they are ordered to be qualified accordingly, the ” 
opponent George Garig to pay the costs of his opposition in the lower P 
court and the costs of appeal. = 

si 
0 
No. 9101. 

ZULME HEARSEY AND HvsBAND vs. J. W. BATES, SHERIFF, ET AL. :% 

Where the deceased owed no debts, and the claims against the succession are small and not 


urgent, an injunction by the beneficiary heirs or their representatives. restraining the 
instant sale of the property, will be maintained, if such heirs offer to pay the debts and q 
legacies, or tender a sum sufficient to cover them. 


PPEAL from the Seventeenth District Court, Parish of East Baton 
Rouge. Sherburn, J. 








K. A. Cross for Plaintiffs and Appellants. 
Thos. B. Dupree for Defendants and Appellees. 






The opinion of the Court was delivered by 
MANNING, J. After Mrs. Hearsey had appealed from the judgment 
appointing Garig dative executor of Mrs. Gusman’s will, Garig applied 
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for leave to sell certain property for the payment of debts, and ob- 
tained it. The property thus designated for sale is the movables and 
three improved lots, the appraised value of which is near two thousand 
dollars. 

There were no debts of the deceased. The claims against the suc- 
cession were for funeral expenses, and of others not large amount, 
and not pressing. None of the holders of the claims appear to have 
presented them to the acting executor, aud to have had them approved 
or recognized. 

The application to sell property under these circumstances was pre- 
mature, and exhibits an absence of prudent administration which 
properly provoked the interposition of Mrs. Hearsey and her husband, 
the parents of the residuary legatees. They enjoined the sale and 
avow their readiness to advance such sum as may be needful to pay 
these debts and charges. 

The lower judge dissolved their injunction, but we shall maintain 
it, 

The holders of claims against the successfon had not taken the pre- 
liminary steps to the collection of them, and although they say they 
wanted payment, they had not put themselves in a position to enforce 
it. Code Prac. arts. 984-6. The legatees were not demanding pay- 
ment. With no urgent claims requiring or necessitating an immediate 
sale of property, the executor might and should have deferred his ap- 
plication for the sale until the necessity for it arose, and this the more 
as his tenure of office might be cut short by the success of that oppo- 
sition to his appointment, which was already prepared for the revision 
of this Court. 

It is therefore ordered and decreed that the judgment of the lower 


' court is reversed, and the injunction of the plaintiffs is maintained and 


perpetuated, and that they have judgment against the defendant 
George Garig for their costs in both courts. 








No. 9167. 
i 
THE STATE EX REL. CAROLINE H. GEDDES Vs. JUDGE OF Crvi1L DISTRICT 


COURT FOR THE PARIsH OF ORLEANS, Drvision C. 


A mandamus lies to compel the granting of a suspensive appeal from a judgment decreeing 
a liquidation ot a community of acquets and gains, although it refuses a partition asked. 
Sach judgment, having passed on the entire demand, isa final judgment, from which the 
law does not provide that there shall be allowed no appeal. 
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State ex rel Geddes vs. Judge. 





A PPLICATION for Mandamus. 





T. Gilmore & Sons for the Relatrix. 
J. Ad. Rozier-and W. B. Lancaster for the Respondent. 





The opinion of the Court was delivered by 

BerMuDEZ, C.J. This is an application for a mandamus to compel 
the district judge to grant the relatrix a suspensive appeal from certain 
decrees or judgments rendered by him, the motion therefor having been 
seasonably offered, accompanied by a proper bond. 

The district judge returns that the rulings made by him and com- 
plained of are not final judgments, but simply interlocutory decrees, the 
execution of which can work no irreparable injury. 

Our learned brother labors next to establish the correctness of the 
rulings in question. 

With this last part of the return this Court cannot presently be con- 
cerned. The difficulty now to be solved consists in determining whether 
the rulings sought to be brought up for review can or vot be suspen- 
sively appealed from; in other words, whether they are final judgments 
or mere interlocutory decrees, which can work no itreparable injury. 

We will proceed to examine them seriatim. 

i . 

It appears that the executors of John Geddes have instituted an 
action in which, after certain averments, they pray that Widow Geddes, 
as also the universal legatee of the deceased and the attorney for ab- 
sent heirs, be cited; that the said Mrs. Geddes be forced to make her 
decision whether she elects to accept the community or to renounce 
the samé; and in case she elects to accept, then that a liquidation and 
partition of said community be, ordered and adjudged to take place, 
according to law. The executors ask for all further orders and pray 
for all other relief as may be required in the premises. 

Widow Geddes excepted to the petition, on the ground that it dis- 
closes no right of action. Her exception having been overruled, she 
appeared accepting the community, under benefit of inventory, and 
further answered, praying to be dismissed with her costs. 

After trial the court rendered a judgment in favor of the executors 
and against the widow in community, decreeing that there be a liqui- 
dation of said community, in order to determine the respective rights 
of said widow and of the heirs of the deceased, and dismissing the de- 
mand for a partition, without prejudice to any right which the plain- 
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tiffs, or any of them, may have to sue for such partition, should the 
same hereafter be deemed necessary or advisable. 

The judgment was rendered on February 4th, and signed on Febru- 
ary 8, 1884. 

The petition had two objects: a liquidation of the community and a 
partition of its assets. 

The judgment decreed the liquidation and declined the partition, 
with a reserve. 

It has effectually passed upon the only two questions or issues pre- 
sented and has set the controversy at rest. It is no longer open to 
review by the court which rendered it, and if erroneous, can be re- 
formed on appeal only, the case being appealable. 

It has certainly the substance and the form of a final judgment which 
can acquire the force of res judicata and thus become definitive or sov- 
ereign. . 

All final judgments, where the matter in dispute is within the juris- 
diction of this Court, can be suspensively appealed from, to it, where 
they order anything to be done, or where they would in some way pro- 
duce an effect, unless the law declares otherwise. C. P. 565. 

The judgment complained of does not belong to the class of those 

from which the Code of Practice declares that no suspensive appeal shall 
lie and which shall be executed provisionally. C. P. 580; 20 A. 574, 
529; 35 A. 507. 
II. 
The second ruling is one dismissing a rule taken by the relatrix on 
the executors to compel them to pay certain legacies to other parties 
and to erect a tomb for the deceased. 

The decree was signed as final judgments usually are. C. P. 546. It 
is itself a final judgment. It is difficult to perceive how such a judg- 
ment of dismissal can be executed and how its effects can be suspend- 
ed. The relatrix has thrown no light on this question and possibly she 
was not bound to do so. If, however, the judgment be susceptible of 
an effect, she wishes to suspend its execution. The suspensive appeal 
which she seeks may or not suspend, as there may or not exist an effect 
or execution to be Suspended. It is not such judgment as the law pro- 
vides shall not be suspensively appealed from. C. P. 580, 575. 

Ill. 

The last action of the judge complained of is an ex parte order made 
at the instance of the executors to take testimony under commission, 
“in the matter of the order and judgment * * * rendered on the 
4th of February, 1884,” and directing the widow to be notified thereof. 
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The order is evidently in furtherance of the judgment first above 




































in 
, considered and from which it is determined that a suspensive appeal th 
lies. If the relatrix be entitled to suspend that judgment, she can, as Le 
a matter of cours:, likewise arrest whatever is sought to be done in ei ' 
furtherance of it. . » Br 
It is, therefore, ordered and decreed that the alternative mandamus — by 
herein issued be made peremptory and that the restraining order made | pr 
in limine be made absolute. Si fif 
all 
_ se. 
all 
No. 8914. 4 As 
Succession OF WILLIAM FLORANCE.—ON OPpposITION OF MEYER 4 on 
GUTHEIM AND JOSEPH BREWER, JR. “ 
th 
The fees of an attorney of absent heirs are chargeable to the portions of the heirs whom he aes 
represents. ™ 
An exception will apply to cases where the services of such attorney have proved valuable F ; 
oe and beneficial to the succession, in which cases he will be aliowed a reasonable compen- 4 su 
sation out of the mass of the succession. 1 he 
In a contest for the administration of a succession, the attorney of the defeated applicant ex 
has no claim for his services against the succession. But in acase where the defeated re: 
applicant is named as an alternate executor in the will of the deceased, his attorney - will a 
be entitled to a reasonable compensation from the succession for such of his services as = 
were beneficial to the estate, such as procuring an inventory and the appointment of an S su 
attorney of absent heirs and the like. ‘ 
A PPEAL from the Civil District Court for the Parish of Orleans. a a 
ra Rightor, J. Sa th 
£. H. Farrar, and Joseph Brewer for Opponents and Appellants. |a Et 
* E. T. Florance and B. Florance for the Executor, Appellee. ‘ on 
° The opinion of the Court was delivered by ‘. sic 
PocuE, J. This appeal presents two oppositions to the provisional : pe 
account of the executor : , as 
° 1. Joseph Brewer, the attorney of absent heirs, complains that the a in 
sum of two hundred and fifty dollars which is allowed him in theac- @ G 
count is not an adequate compensation for his services in his said 
capacity, for which he claims one thousand dollars. - 
He appeals from the judgment rejecting his opposition. - 
The general rule under our jurisprudence, is that the fees of the at- cl 
torney of absent heirs should be charged to the portions accruing to 
* the heirs whom he represents, but in cases where his services have a 
4 se 


proven actually valuable to the succession, the rule has been relaxed 
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in his favor, and his fees have been sometimes charged to the mass of 
the succession. 8 La. 44, Aubry vs. Cojus; 19 La. 425, Hisem vs. 
Lemel’s Curator; 29 A. 746, Suecession of Harris. 
The executor in this case recognized that a portion of opponent 
, Brewer's services had proved valuable to the succession, and guided 
by the exception to the general rule, he placed him on the tableau asa 
privileged creditor of the succession in the sum of two hundred and 
fifty dollars. The district judge has correctly refused to increase the 
allowance. The record discloses a great deal of labor, and valuable 
services zealously rendered by the attorney of absent heirs, but he is 
allowed all that he is entitled to out of the mass of the succession. 
As the succession is manifestly solvent, he will have the opportunity 
on the distribution to the heirs and legatees, to press his claim for 
y reasonable compensation against the heirs whont he represents, under 
the order of the court, and for whom he has so zealously and persis- 
tently labored. , 

2. Meyer Gutheim, who claims to have rendered legal services to the 
succession, opposed the tableau on the ground that his claim, which 
he fixes at seven hundred and fifty dollars, was entirely ignored by the 
executor. He has appealed from a dismissal of his opposition. The 

’ record shows that when the testator died in New York, his last will 
a was filed in the proper court of that State, but not probated when his 
succession was opened in this State on a certified copy. 

The testator had appointed Benjamin Florance the executor of his 
succession in Louisiana, and in case of his death or inability to act, 
the duty and the trust were to devolve on Edwin I. Kursheedt. 

As Benj. Florance was then absent from this State on a trip to 
Europe, Kursheed applied for the temporary administration of the es- 
tate, for an inventory and for the appointment of an attorney of ab- 
; sent heirs. 

Before he had had time to qualify and to take possession of the succes- ' 
sion property, Benj. Florance, who had returned home, presented his su- 
perior claim to the position, and was forthwith appointed, and qualified 
as executor of the succession in Louisiana. All the legal proceedings 
instituted by Kursheedt were conducted by the opponent, Meyer 
Gutheim, whom he had retained as his counsel for that purpose. 

On the accession of Florance to the executorship, Gutheim was not 
retained as the attorney of the succession, but a different attorney was 
employed. The question presented involves the right of Gutheim to 
claim compeneation for his services from the succession. 

The general rule, supported by reason as well as sanctioned by law 
and abundant authority, is that the attorney employed by a party to 
4 secure his appointment to the administration of a succession, has no 
claim against the succession if his client is defeated. 

20 
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Generally such proceedings are injurious and not beneficial to the 
succession, the speedy settlement of which is usually embarrassed and 
often impeded by such a contest. 

But the present case is a fair illustration of an exception to that ru le, 
Kursheedt had been named as an alternate executor under the will, and 
it became his duty during the known absence and consequent inability 
of the preferred executor, to institute preliminary proceedings for the 
administration of the succession. At his instance an inventory was 
made and homologated and an attorney of absent heirs was appointed. 

These conservatory measures enured to the benefit of the succession 
and through their adoption by the present executor, they have actually 
served as a legal basis and a proper foundation for all the subsequent 
proceedings which the executor has provoked and conducted. 

Hence we think that in law and justice, the opponent Gutheim is 
legally entitled to a reasonable compensation for his services in caus- 
ing an inventory to be made, and in securing the appointment of an 
attorney of absent heirs, and we shall fix his compensation at one 
hundred dollars. 


We pretermit a discussion of charges of irregularity in some of - 


Gutheim’s proceedings, from which has flowed some acrimony between 
him and the executor. Such a discussion is not necessary to a proper 
solution of the question presented under the issue, and would not sub- 
serve the ends of justice. 

The judgment dismissing Meyer Gutheim’s opposition, is, therefore, 
reversed. His opposition is maintained and his claim thereunder is 
fixed at one hundred dollars, for which purpose the tableau of distri- 
bution is hereby amended at the cost of the succession in both courts. 

The judgment dismissing Joseph Brewer’s opposition is affirmed at 
his cost as to his said opposition in both courts. 








No. 9056. 


THE STATE OF LOUISIANA Vs. PINKNEY JOHNSON. 


An appeal will not be entertained in a criminal case where no sentence has been passed or 
where the record contains no evidence of any sentence. 
PPEAL from the Seventeenth District Court, Parish of East Baton 
Rouge. Sherburn, J. 





J. C. Egan, Attorney General, for the State, Appellee. 
T. J. Oross for Defendant and Appellant. , 


The opinion of the Court was delivered by 
Topp, J., We gather from the record in this case that the defend- 
ant was prosecuted for inflicting a wound less than mayhem with 
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intent to kill. He was not sentenced to any punishment for that or 
any other offense, or, if he was, the record contains no evidence of it. 
‘. The appeal, therefore, was premature and in the absence of any 
application to complete the record, the case is ordered to be stricken 
from the docket. , 


















No. 9100. 


EMILE Droz vs. THE PARISH OF East BATON ROUGE AND TREASURER. 









Creditors of a municipal corporation have no right to invoke the remedy of injunction to 
restrain municipal authorities in the exercise of their administrative functions, except 
as an adjunct to a remedy for the enforcement of their debts. 

In this case there is entire failure to establish plaintift’s right to the mandamus prayed for, 
to pay his debt, and, therefore, the remedy by injunction must fall with it. 


PPEAL from the Seventeenth District Court, Parish of East Baton 
ve Rouge. Sherburn, J. 












K. A. Cross for Plaintiff and Appellant. 
G. W. Buckner for the Appellee. 









The opinion of the Court was delivered by 
FENNER, J. This is an action by a judgment creditor of the parish 
of East Baton Rouge, directed against the police jury and the treasurer 
of the parish; the relief sought, in which, as appears from the prayer 
of the petition, is to obtain an injunction “‘ restraining the police jury 
a from appropriating and the treasurer from paying any amount to the 
prejudice of petitioner’s said judgment,” and a mandamus commanding 
the treasurer ‘‘to pay petitioner the amount of said judgment out of 
funds in his hands to credit of a so-called contingent fund.” 

The record is barren of any evidence showing that there is any 
special legal duty resting on the parish to appropriate this particular 
fund to the payment of this particular debt in preference to others, or 
that the contingent fund will not be required to supplement deficiencies 
which may arise in the revenues anticipated to meet other lawful 
appropriations in the budget ; and the evidence shows that, at the date 
of this proceeding, there was but $40 in the treasury to the credit of 
__ this fund. 

‘2 Obviously, no case is established for a mandamus. 

As to the injunction, complaint is made of certain appropriations 
already made by the police jury, for purposes claimed to be improper 
and beyond the province of the jury. 
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For aught that appears, these appropriations may already have been 
paid and the broad injunction asked for is, manifestly, improper. 

The appropriations are for public purposes and we are not prepared 
to say they are beyond the general powers of the corporation. 

But, at all events, the general rule is that judicial tribunals will not 
interfere with municipal corporations in their administrative govern- 
ment, unless some clear right has been withheld or wrong perpetrated. 
Dillon on Munie. Corp. sees. 58, 59. 

Plaintiff, in his capacity of creditor simply, can invoke the remedy 
of injunction in such a case, only as accessory to his remedy for the 
enforcement of his debt; and as he has not sustained his right to a 
mandamus for that purpose, his injunction must fall. 

The general right to invoke the remedy of injunction to prevent 
municipal authorities from passing beyond the line of their municipal 
powers, is not extended to creditors except, as before stated, in aid of 
remedies to enforce their debts. 

Such acts are assimilated in New York and Massachusetts to public 
nuisances, affecting the whole public and only to be restrained at the 
suit of public officers authorized for that purpose, or by some private 
person who shows that he suffers therefrom or is threatened with some 
injury peculiar to himself. Dillon, sec. 735, and authorities quoted. 

In other States, the right of citizens and tarpayers generally to invoke 
such relief is recognized. Jd. sec. 731 et seq. 

But it is not held anywhere that a mere creditor may do so, otherwise 
than as above stated. 

It is not made to appear that an injunction against payment of these 
alleged illegal appropriations would advance the payment of plaintiff’s 
debt. 

Judgment affirmed at appellant’s cost. 








No. 8989. 
THE State oF LOvISrANA vs. RICHARD COMSTOCK. 


The use of due diligence is a pre-requisite to obtaining a continuance of a criminal prosecu- 
tion. , 

Attachments for absent witnesses cannot be issued unless they be personally served with 
subpe@nas. 

To procure a continuance because of an absent witness, the accused must aver in his affida- 
vit that he cannot prove by any present witness the fact he expects to prove by him, for 
whose absence the continuance is prayed. And the fact he expects to prove must be 
stated. 
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Where there has been a continuance, and a copy of the indictment has been served on the 
accused once, it need not be served again immediately preceding the trial. 

An objection to a ruling of the trial judge on a criminal prosecution, and a reservation of a 
bill thereto, noted in the minutes of the court, will not be noticed unless the objection is 
made the subject of a bill duly signed and certified by the judge. The Act of 1877, per- ~ 
mitting an objection to be reserved by the clerk taking a note thereof, is an amendment 

of the Code of Practice, and as that Code regulates the practice of civil causes alone, 

the amendment can relate alone to those causes. ; 


PPEAL from the Twenty-sixth 
Charles. Hahn, J. 










District Court, Parish of St. 















J. C. Egan, Attorney General, for the State, Appellee. 
Jas. D. Augustin and Chs. A. Baquié for Defendant and Appellant. wo 






The opinion of the Court was delivered by 
MANNING, J. The prisoner was indicted for rape upon the person of 
Aimée Jenkins, was convicted without capital punishment, and sen- 
tenced to hard labor for life. . 
The indictment was found November 28, 1882. The prisoner was 
arraigned on the following day, and the case fixed for December 6th, 
q on which day a continuance was prayed and granted. It was fixed at 
the next term for May 19th, when the defendant applied for and ob- 
tained another continuance on the ground of absence of material wit- 
nesses. He was then released from confiuement on bail. The case was 
again fixed at the autumn term for October 13th, and a continuance 
was then made necessary by the defendant’s flight from justice, and it 
was finally fixed for October 20th, when a fourth continuance was asked 
; and refused. — 
F This refusal is one of the grounds relied on for reversal of the judg- 
ment. 
; The application for this fourth continuance is based on the same 
ground as the second, but the two motions differ as to the names of the 
witnesses whose absence is complained of. All were expected to prove 
an alibi, but the affidavit for continuance disclosed that he had two 
witnesses present who would swear to the same facts as the absent wit- 
nesses. There are no subpeenas with returns. 
There was want of due diligence, or no shewing of due diligence, and 
the evidence of these witnesses would have been cumulative only, since 
there were others present to prove the same fact. Their evidence was 
not therefore material. To procure a continuance, the defendant’s affi- 
davit should have averred that he could not prove by any present wit- 
ness the fact he expected to prove by him, for whose absence the con- 
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tinuance is prayed. State vs. Robinson, 29 A. 364; State vs. Bradley, 
30 A. 326; Allen vs. The State, 10 Ga. 85; Freligh vs. The State, 8 Mo. 
606. 

The use of due diligence is a pre-requisite to obtaining a continuance 
‘ of a criminal cause. Subpoenas for absent witnesses must have been 
ae issued. Unless subpoenas have been served, attachments cannot be 


issued for the witnesses. State vs. Allemand, 25 A. 525. 

The objection that a copy of the indictment had not been served on ; th 
the accused falls when it appears that, although not served immediate- ; a m 
ly before the last setting of the case, it had been twice served on him 
on two former settings thereof. , of 

The second bill of exceptions seems to have been taken tothe refusal =~ pl 
of the judge to grant a new trial, and nothing else. No ground for the S| je 


new trial is stated therein. i at 
There is no appearance in this Court for the defendant, bit the brief 7 
of the Attorney General treats the ground of the motion for a new trial 
. as if it had been made the subject of a bill. It does not appear any- | e 


where except in the minutes of the court, and the ground is there stated, -— »p 

and the ruling of the court thereon, and a minute is made that a bill 

was reserved, after the manner permitted in civil.cases by the Statute @ r 

of 1877. But no bill was drawn. . 4 t 
: The Act of 1877 is an amendment of Article 488 Code of Practice. ‘7% a 


That Code provides for the practice in civil causes alone, and the 


amendment can of course apply to no other. State vs. Jessie, 30 A. > r 
1170. Ina criminal prosecution, unless the objection is embodied in a q q I 
bill, this Court cannot review the ruling of the trial judge. State vs. . a i 
Dufour, 31 A. 804. SF 


There was nothing lost however in this particular case. The judge 

ruled. correctly on the objection. » @ 1 
Judgment affirmed. ‘ | | 
Rehearing refused. . 3 | 








No. 9108. 
FRED. EyLe vs. THE Roman CATHOLIC CHURCH, ETC. 


And THE SOcIETY OF THE ROMAN CATHOLIC CHURCH vs. FRED. EYLE. 


Matured notes growing out of the same transaction, in the hands of the same creditor against 
the same debtor, constitute but one debt. 
Payments made after maturity of such notes, are imputable to the entire debt. 


‘ 
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PPEAL from the Seventeenth District Court, Parish of East Baton 
Rouge. Sherburn, J. 


Read & Goodale for Plaintiff and Appellee. 
Favrot & Lamon for Defendant and Appellant. 








The opinion of the Court was delivered by 

BermupEz, C. J. The plaintiff, at first, proceeded via executiva, for 
the collection of four notes secured by vendor’s privilege and special 
mortgage. 

Upon injunction, attacking the proceedings and pkading payment 
of the first matured note and prescription of the remaining three, the 
plaintiff changed the executory into ordinary proceedings, praying for 
judgment for the amount of the notes, with interest, less certain credits 
attorney’s fees, with privilege and mortgage. 

From a judgment in his favor the defendant corporation appeals. 

The four notes are all dated October 8, 1873, each for $1794 30 with 
eight per cent interest from September 6, 1873, till payment, are made 
payable. respectively at six, twelve, eighteen and twenty-four months. 

The plaintiff credits them with several amounts, part of which was 
received prior to the maturity of the note last falling due ($208 75), 
the other sums being received subsequently, $1903 20, forming a total 
of $2111 95. 

The evidence shows that the different amounts there credited, were 
realized and paid by a society which had undertaken, voluntarily, to 
pay the debt and which had been organized by one who had been 
authvrized by the legal representative of the defendant corporation to 
do his best to extinguish the debt. 

But, however this may be, the corporation has ratified those pay- 
ments by pleading that they have been improperly imputed and that 
had they .been properly credited, they would appear to have extin- 
guished the note first maturing, due on April 8-11, 1874. 

There is nothing to show that when those payments were made, they 
were to be imputed in any particular manner, by consent of parties. 
The payments made between the maturity of the first note and that 
of the last, were quite small, and as they were absolutely insufficient to 
extinguish the interest and capital of the first note due, they were 
properly imputed to the partial payment of the interest dane on the 
three notes, matured at the time. 

It is not correct to say, that the other amounts which were paid 
after the maturity of the last note, should have been applied to the 
extinguishment of the first matured note. 
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Succession of Webre. 

When those amounts were received, the four notes had matured and ( 
they constitute one and the same debt, growing out of one and the hei 
same transaction, in the hands of one and the same creditor, against 
one and the same debtor. 9 A. 455; 13 A. 294; 4A.509; 3R. 361; © slic 
3 A. 352; 6 N.S. 118; R.C. C. 2164. : q Fr 

Payment having been made before prescription had accrued on any eu 
of the notes, it unquestionably interrupted it and maintained the debt ~~ | 
in its integrity. - 

We find no error in the judgment appealed from, which is affirmed, al 
with costs. 

of 

sa 
; ne 

No. 9083. ? 

i si 

SUCCESSION OF MELINA WEBRE. in 

Interdicted persons are, in every respect, subjected to the same rules and protected by tho 
same laws which govern minors. 

The curator of an interdicted person cannot incur expenses for the support and maintenance a 
of his ward in excess of the latier’s revenues. 

Such expenditures, unless authorized by a family meeting, are at tho risk of the curator, 
who, in his final account, will be held liable for the capital, intact, of the interdict’s, ; . 
estate. y q tl 

The account of a curator is due to the court, and his omissior. to make the heirs of the inter ‘ a 
dict parties to the proceeding will not debar the latter of their right to oppose his 
account. 

PPEAL from the Twenty-second District Court, Parish of St. r. : 
James. Cheevers, J. a 

— e a 

Sims & Poché for Opponents and Appellees. = f i 

James Legendre and St. M. Bérailt for the Curator, Appellant. r t 


‘The opinion of the Court was delivered by SF 

Pocnk, J. Mélina Webre, who had been insane and under interdic- : 

tion during the last years of her life, died single, without ascendants or 

descendants, in November, 1881, in the Parish of St. James, where her 

succession was duly opened and her sister, Mrs. Francois Sevin, was 

appointed administratix. Her legal heirs are her brother and her sis- 
ters and. the minor issue of her two predeceased sisters. 

In June, 1883, Frangois Sevin, her brother-in-law, who was her cura- 

- tor at the time of her death, presented his account of curatorship and, 

on the same day, his wife presented her account of administratrix, 

based upon the accounting of the ctrator. 
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Oppositions were filed to both accounts by the tutors of the minor 
heirs, urging numerous objections. 


Both oppositions were fixed for trial for the same day, but the record 
shows that the opposition to the account of curatorship alone was tried. 
From an adverse judgment Sevin, “‘ personally as a creditor and as 
curator,” has taken this appeal. The other case is not before us. 


Our attention is first called to a bill of exceptions, taken by appellant, 
to a ruling of the lower court, which overshadows the whole contro- 
versy. 


In the inception of the trial the accountant moved for the dismissal 
of the oppositions to his account of tutorship, on the ground that the 
same had been presented to the administratrix ahd that opponents had 
not been made parties thereto, hence, it was alleged that their oppo- 
sitions should, and could alone, have been presented by means of an 
intervention or third opposition. 


The account of curatorship was, under the law, due to the court, and 
all interested parties should have been made parties to the proceeding. 


It is true that the administratrix represented the heirs and creditors 
of the succession, to a certain extent, but a judgment homologating 
the account of curatorship, contradictorily with her alone, could not 
have concluded the minor heirs of the interdict. 


Hence, the law opened the door to their tutors and legal representa- 
tives for the protection of their rights. 


It is very clear that in presenting his account to the administratrix 
alone, the curator could not defeat the rights of parties whom he had 
illegally omitted to notify to appear in the proceedings and urge objec- 
tions to his proposed settlement. 


His motion was, therefore, untenable and it was properly overruled. 


The account of curatorship showed that the capital of the interdict, 
amounted to $1690 72, and that her revenues, consisting of interests, 
aggregated $525 60. 


He proposed to be credited with the following sums alleged to have 


been paid by him on account of the interdict : 4 

For her support, from his appointment as curator, in 1878, to 
I iN a eid oo svn 0 rns 048050440050) te bE tees $449 08 

Be SIRS. oo ot icctnseyd cccdcvendatesesiiioncsonsece 56 10 


For debts, including expenses of last illness and funeral 
charges, paid since her death..............-.eeeeeeeeees 









SUPREME COURT OF LOUISIANA. : 





Succession of Webre. 





And he claimed as another credit the costs of board and support of 
the interdict during his three years of curatorship, at the rate of $20 
a month, the sum of $760, thus leaving a balance of $762 24 in favor 
of the estate. 


The main ground of opposition is levelled at the fact that the charges 
made by the curator exceed the revenues of the interdict; and, that 
his account should, therefore, be amended so as not to encroach on the 
capital of the estate. That view was adopted by the lower court, and 
the curator was-held liable for the sum of $1690 72, amount of the 
capital received for the interdict, by him, from her previous curator. 


As the appellant does not even allege or pretend that he was author- 
ized by a family meeting to take anything from the interdict’s capital, 
for her support, his claim for her maintenance, during his curatorship, 
is without the slightest foundation in law. As the interdict was, at 
times, violent, and her condition required great care and attention on 
the part of the curator and his wife, at whose house she lived during 
that time, we confess that the refusal of that allowance is a consider- 
able hardship, but the law is imperative and it must be obeyed. That 
proposition is so plain and elementary, that on appeal the curator’s 
counsel have not pressed that claim, and we understand that they 
have, in all fairness and candor to this court, virtually adandoned it. 


Their contention is mainly to obtain allowance out of the capital of 
the succession for law charges amounting to $75, and for expenses of 
the last illness and funeral charges, aggregating $188 90. 


If the curator had not received any revenues from the interdict’s cap 
ital, their position would be sustained by jurisprudence and the allow- 
ance could perhaps have been made; but the record shows that there 
were revenues and that the same had been absorbed by the curator 
during the three years of his administration, during which he disbursed 
the revenues which had accumulated during the preceding curatorship, 
and that such disbursements had been made without legal authority. 
Hence, we are powerless to allow even that amendment. 


The argument that the account should be amended only to the extent 
of the shares of opponents and not as to the interest of the other heirs, 
who had not joined in the opposition, is without force. 

The account which was due to the court must be treated as an entire- 
ty, and the court cannot homologate or amend such accounts by piece- 
meal. 

Judgment affirmed. 
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APPLICATION FOR REHEARING. 


Appellant strenuously urges error in our refusal to allow him 
eredit for the sum of $188 90 in reimbursement of amounts dis- 
bursed by him on account of certain law charges, for the expenses of 
the last illness and for funeral charges of the intepdict. 


In refusing him that credit we did not intend to refuse payment of 
the expenses of the last illness and of funeral charges out of the estate 
of the interdict—but simply to deny them to the curator. 


wv = FT #& @ 


His functions ceased at the death of his ward, and he then became 
i powerless to incur any debts for her account. Nothing in our opinion 
precludes the administratrix, when she presents her final account, to 
provide for the payment of the expenses of the last illness and of fun- 
eral charges. The question will properly come up at that time—and is 
not decided in the present controversy—her account is not yet before 

us. 


: Rehearing refused. 








No. 9158. 
WASHINGTON JACKSON vs. SMITH WREN. 


Where the proceedings relating to a tax sale were conducted as 
against a living defaulting taxpayer, to whom a curator ad hoc was 
appointed, as if absent, and the tax deed purports to convey the inter- 
est of a living person in the land, when in fact the taxpayer had been 
dead for years and neither his succession nor heirs were represented, 
the sale will be null and can acquire no force by a subsequent confirm- 
atory deed from the Auditor. ° 


PPEAL from the Eighth District Court, Parish of Madison. 
Delony, J. 





J. O. Seale for Plaintiff and Appellant. 
E. D. Farrar for Defendant and Appellee. 


The opinion of the Court was delivered by Topp, J. 
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No. 9084. 


THE STATE EX REL. NEW ORLEANS INSURANCE COMPANY Vs. THE 
JUDGES OF THE COURT OF APPEALS FOR THE THIRD CIRCUIT. 


‘ 


The doctrine is re-affirmed, that this court, in the exercise of its supervisory jurisdiction, 
will not interfere with the discretion of inferior courts in determining questions within 
their jurisdiction, arising properly for decision, and decided in regular course of proceed . — 
ings. 


So for Certiorari and Mandamus. 


Chas. E. Schmidj, for the Relator : 


Where, under a writ of attachment, a debt due by athird person, made party garnishee, has 
been seized in his hands, if the defendant in the attachment suit gives a release bond 
under Article 259 C. P., the attachment is thereby dissolved, the bond substituted for the 
property attached. and the garnishee canuot set up the pendency of the suit as a reason 
for withholding any part of the debt. 2 A. 243; 18 L. 58. 

Under Act No. 51 of 1876, p. 92, one not a party to the suit claiming to be in the actual or 
constructive possession of the property, real or personal, attached, may on intervening 
in the suit, and on prima facie showing to the court, that he is the bona fide owner, 
pledgee or consignee of the property, have the same delivered to him on executing a 
bond in the same manner and amount, within the same delay, and with the same effect 
as the defendant himself could. 

Where such an intervenor has been allowed to bond the property attached, the attachment 
being thereby dissolved, the garnishment is thereby released, the garnishee ceases to be 
a party to the suit, and tho property attached in his hands is no longer in custodia legis, 
or subject to the control of the court. 

When after such bonding by the intervenor the garnishee, conformably to the authorization 
of the court, has paid to the intervenor the amount of the debt attached, the plaintiff in 
attachment cannot, on the subsequent trial of the.case on the merits, disregard the dis- 
solution of the attachment by the release bond furnished by the intervenor, treat the 
garnishee as still a party to the suit, and take judgment against him personally. Such . 
a judgment is coram non judice and an absolute nullity. 

Such void judgment may be attacked at any time, in any form of proceeding, whether col- 
laterally or by direct action, by any one having the least interest to have the nullity 
pronounced. 30 A. 692; 29 A. 647; 24 A. 252; 33 A. 618. f 

An execution upon such a judgment can be considered as issued without a judgment to sup- 
port it. 33 A. 618. ; 

Even though the garnishee might have appealed therefrom, his right at any time to relief 
by an action in nullity is expressly secured to him by law. C. P. arts. 604, 611, 612; 
5 A. 218. ‘ 

It was error, therefore, on the part of the court of appeals to have maintained an exception 
to the effect that in such a case an action in nullity did not lie, and that relief was only 
obtainable by appeal. 

The refusal of the court of appeals to go into the merits of the action in nullity was based 
upon an erroneous construction of a question of law and practice preliminary to the 
whole case. 

In such a case, your Honors have held that your supervisory control over an inferior court, 
under Article 90 of the Constitution, could be invoked to compel, by mandamus, such 
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court to reinstate the case and proceed to a hearing on the merits. State ex rel. McGee 
et al. vs. Judges Court of Appeals, 33 A. 182; High on Ex. Rem. § 151. 



































se Henry P. Dart for the Respondents: 

1. Where the circuit court has taken jurisdiction and decided the case, maintaining a per- 
ion, emptory exception, its acts are not reviewable and mandamus and certiorari will not lie. 
hin i 33 A. 16, 182, 1201; 34 A. 782; 35 A. 838; 32 A. 1224, 552. 


sed . 2 The decision of a peremptory exception which disposes of the case is not a *‘ construc- 
tion of some question of law or of practice preliminary to the whole case,” but is a final 
judgment, combining on its face the elements of jurisdiction and decision, the whole an \ 
act of judicial discretion. 
3. When a record is opened for discussion on the points of defense, that fact evidences the 
determination of all preliminary questions, and the decree disposing of the case accord- 
ing to the judgment of the court does not fall under the supervisory control of this ot 





Court. 
” 4. An action of nullity does not lie when the plaintiff had remedy by appeal. A litigant’s 
nd q laches are no grounds for nullity. 
: : 5. A judgment is not absolutely null which was predicated on a citation duly served. 
The opinion of the Court was delivered by 
* 7 Fenner, J. Relator brought a suit in-the District Court for the : 
M4 Parish of St. Landry, against Berkson Bros., the object of which was 
a to have a judgment which had been rendered against relator in favor 
tg of said Berkson Bros. declared absolutely null and void. 
. The said defendants filed in mine a peremptory exception to the 
. a effect that an action of nullity did not lie in such a case, but that the 
; only remedy was by appeal from the judgment sought to be annulled. 
. This exception was overruled in the district court, judgment rendered 
on the merits in favor of the relator and an appeal was taken to the 
. a court of appeals. ' 
> The judges of the last named court, who are respondents here, after 
. = due hearing and with all regularity of proceeding, decided that the 
exception above stated was well taken, reversed the judgment of the ie 


lower court and dismissed relator’s action. 

The present application of relator is fur writs of certiorari and man- 
damus, under which he asks that we should annul the judgment of the 
court of appeals and command the judges thereof to reinstate the case 
and proceed to hear and decide the same on the merits. 

It is evident that we could not grant the relief prayed for without a 
complete departure from the rules which we have uniformly and re- 
peatedly laid down as those by which we should ordinarily be guided 
in the exercise of our supervisory jurisdiction. 

The exception was peremptory in its nature, properly pleaded, car- 
ried up with the cause to the court of appeals and was a necessary mat- 
ter to be considered and decided by that court. In the exercise of 
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, unquestioned jurisdictiomand with entire regularity of proceeding, the 
respondent judges have decided it. 

For this Court, in this form of proceeding, to undertake to revise that 
judgment, would be to exercise a purely appellate jurisdiction which, 
in such matters, we have uniformly declined to do. State er rel. City 
vs. Judge, 32 A. 552; State er rel. Berthoud vs. Judge, 34 A. 782; 
Brown vs. Raglan, 35 A. 838. 

The case of State ex rel. McGehee vs. Judges, 33 A. 180, relied on by 
relator, has no application here. There the respondent judges refused 
to entertain jurisdiction of the cause. Here the court entertained juris- 
diction and heard and decided the cause. 

It is, therefore, ordered that the prayer of relator’s petition be denied 
at its proper cost. 








No. 9031. 


Davip C, Pav vs. Herrs or P. LAMOTHE. 


A partition of a tract of land, made under a decree of the Supreme Court affirming that 
below, if attackable, can be attacked only in a direct action for its annulment. 

The details for making partitions prescribed with minuteness in the Civil Code aremade with 
special reference to partitions of successions. When a partition is sought between co- 
owners of property who are not co-heirs, the general rules thus prescribed will govern, 
but such details as are manifestly inapplicable will not be considered sacramental. 


PPEAL from the Twelfth District Court, Parish of Rapides. 
Barbin, J. 


R. J. Bowman for Plaintiff and Appellee. 


Andrews & Foster and W. W. Whittington for Defendants and Appel- 
lants. 


The opinion of the Court was delivered by 

MANNING, J. Polycarp Lamothe and his wife Editha owned a planta- 
tion in community. After the death of both, their respective succes- 
sions were separately opened, and proceedings were had for the parti- 
tion of the land between them, which terminated by a judgment of 
this Court affirming that of the lower court ordering a partition. The 
case is indexed as Bynum administrator v. Bynum among the unre- 
ported decisions in 26 A. for 1874. Editha’s half was then sold for pay- 
ment of her debts, and was bought by Hickman who sold to Paul the 
plaintiff. 
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Polycarp’s half was owned by six heirs. Paul bought the shares of 
three of them, and brings this suit against the other three for the par- 
tition of that moiety of the land which fell to Polycarp’s succession in 
the first partition. One only of these three heirs was resident in the 
parish, who does not resist the partition. The other two reside out of 
the State, and for them curators were appointed who defended the 
suit. 

One of the grounds of resistance is that there has been no partition 
between Polycarp and Editha’s successions. Sundry informalities of 
that partition are set up which, it is urged, vitiate it, and stamp the 
proceedings with a nullity. 

[If it is not too late to attack that partition after the suit has pro- 
gressed through its several stages to a decree of the court of the last 
resort, it could be done only by a direct action for its annulment. 
There is no allegation or proof of inequality in that partition, or of in- 
jury resulting therefrom. We must treat this first partition as a 
finality now. 

Another objection is that no inventory has been taken in the present 
suit, whereas the Code rigorously prescribes that every judicial parti- 
tion must be preceded by an inventory. Rev. Civ. Code, art. 1324. No 
inventory was needed as we shall see further along. The only provis- 
ions we have for partitioning property are under the head of succes- 
sions. It does not seem even to have occurred to the redactors or.revisers 
of our Code that real property is often held in indivision that does not 
belong to a succession, and may never have belonged to one. The 
present case is an instance of partition being sued for between co-owners 
who are not co-heirs, but must necessarily be conducted by the only 
rules we have on the subject unless they are manifestly inapplicable. 

The first step to be taken in a partition of a tract of land is to as- 
certain whether a division in kind is practicable without a serious dim- 
inution of its value, or loss or inconvenience of one of the owners. 
Rev. Civ. Code, art. 1340. Experts are appointed by the court to re- 
port on this special subject. They reported in this case that a division 
in kind could not be made without such diminution in value and loss 
to each of the owners.. Upon the presentation of this report, testi- 
mony was offered by both sides and the witnesses confirmed the report of 
the experts, which was therefore homologated. But one thing remained 
for the court todo. The parties could not be compelled to hold in indi- 
vision. Rev. Civ. Code, art. 1289. The property was not divisible in 


kind without injury. Nothing could be done but decree a partition by 
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licitation. Ibid. art. 1339. A sale was accordingly ordered, and from 
that judgment the appeal is taken. 

It is manifest that an inventory, the sole item of which would be 
this tract of land, could have served no purpose whatever. It could 
not have guided the experts or informed the court on the initial ques- 
tion of the divisibility or indivisibility of the land. An appraisement 
will be needful now since none-has been made within a year, and for ~ 
that the Code provides. Ibid. arts. 1325-6. 

Judgment aftirmed. 








No. 9122. 
JOHN W. JOHNSTON vs. EpwarpD J. BARRETT. 


When persons mutually ongage in bandying opprobrious epithets, an action of slander for 
words thus uttered will not be encouraged. i 

In a suit in damages for trespass, and assault and battery, in which the jury clearly fail to 
render a proper verdict, the appellate court reviewing the facts will set the verdict aside 
and render such judgment as the nature of the case and justice may demand. 


PPEAL from the Twelfth District Court, Parish of Rapides. 
Blackman, J. 


R. P. Hunter and J. C. Wickliffe for Plaintiff and Appellant. 
White & Thornton for Defendant and Appellee. 


The opinion of the Court was delivered by 

BERMUDEZ, C.J. This controversy involves two actions in damages. 
The first, by the plaintiff, for trespass‘on his property, assault and bat- 
tery on his person, and insult to his reputation and feelings. The 
second, by the defendant, for the use of false and slanderous words 
spoken publicly to his great mortification by plaintiff. 

The jury, nine members agreeing, returned a verdict rejecting plain- 
tiff’s demand and allowing two hundred dollars to the defendant on his 
reconventional demand. 

More than twenty witnesses were heard for the purpose of the suit. 
The testimony is, as usually, conflicting, as it includes that of the lit- 
igants, and the case is one in which great acrimony and violent ill 
feelings between the parties are displayed. 

It is not our purpose to analyze the evidence and to show in what 
respects it accords or disagrees. We deem it sufficient to state the 
facts we find to be satisfactorily established. 
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It appears that on the 17th day of December, 1882, the plaintiff was 







































ym 
in the possession of a wagon loaded with cotton in the seed, drawn by 
be oxen and in charge of his driver. The wagon was at the time at a 
ld place known as the Janeau place and was about to be hauled to a gin 
s- 9 a short distance off, there to be ginned. 
nt | The defendant laid claim to a lien on the cotton seed for the pay- 
or ment of a paltry sum said to be due him by the party from whom he 
thought plaintiff had procured the cotton. oe 
’ The plaintiff was sitting on his mule on the road, near the wagon, ’ ‘Oa 
3 and the defendant, in the company of two men, was in a mule Wagon, 
on the same road and at a short distance also. * 
Words passed between plaintiff and defendant touching their respec- 4 


tive title to the cotton, during which both used language highly offen- ei 
sive. Defendant, who was armed with a cocked gun and with a pistol, ‘ 
assaulted plaintiff, a man over seventy years old, punching or pushing ? 
ce him with the gun, getting into the wagon, taking cotton from it, finally 
pulling plaintiff by his pants and striking’ him in the face, defying and 
damning the law, to which plaintiff had said he would appeal for 
redress. 
It appears, on the one hand, that during the course of the difficulty 
the plaintiff called the defendant various hard names, such as would 
naturally wound his feelings and mortify him; while on the other hand e 
it is shown that defendant lacked no liberality in applying to plaintiff 
unkind, epithets. 
The parties finally separated on terms anything but friendly. 
It is manifest that, whatever the pretensions of the defendant were to 
the cotton seed, he had no authority to assume to take violent posses- 
sion of it, and to assail and treat plaintift in the wanton manner which 
has characterized his acts; and that plaintiff, whose life was put in 
jeopardy, whose property was imperiled, whose body was struck, whose aa 
feelings were injured, has an undoubted right to appeal to the court is 
for redress and is entitled to vindication and indemnity. 
In a case much similar to the present, our immediate predecessors ' 
took occasion to say, and we repeat with them: 
“Such lawlessness must be repressed, must be put down by the 
i: strong hand of the law, and wrong-doers must be taught that the way 
of the transgressor is hard. It is only when the laws are enforced and 
obeyed, when rights are observed and respected, and when the citizen 
can feel that he is secure in his person and property so long as he does 
no wrong to others, that there can be peace, good order and prosperity 
in the land.” Cooper vs. Cappel, 29 A. 213. 
21 






SUPREME COURT OF LOUISIANA. 


“Maunsell - vs. . Willett 





As to the reconventional demand on which the jury, by a majority, 
found for plaintiff therein for $200, it appears that no amendment of , 
the judgment is asked in this Court and that the verdict is a just cause 
of complaint. 

It can well be conceived that under the circumstances of the case, in 
a moment of fear and in the heat of passion, the plaintiff, who saw him- 
self about to be deprived by violence and force of the possession of cot- 
ton which he had good reason to consider as his, may have forgotten 
himself in the way in which it is claimed he did, by calling his aggressor 
and spoliator the hard names used on the occasion. 

Whatever the names be by which the defendant was called, there is 
nothing to show that they have affected his standing and reputation, 
which are well established in the section of the country in which he 
resides. 

Besides, the principle of law applicable to a case like the present one 
is, that where persons mutually engage in bandying opprobrious epi- 
thets, an action of slander is not to be favored for words thus uttered. 
13 Pick. 510; 2 Camp. 72; The Bigney case, 36 A. 38. 

It is, therefore, ordered and decreed that the judgment appealed from 
be reversed and the verdict whereon rendered be quashed and set aside. 
And it is now ordered and adjudged that the plaintiff, John A. John- 
son, do have and recover of the defendant, Ed. J. Barrett, the sum of 
five hundred dollars and that the reconventional demand of the latter 
against the former be rejected, with costs in both courts. 








No. 8746. 
EpWARD S. MAUNSELL vs. HENRY WILLETT. 


A party seeking to recover under an alleged partnership, against his alleged partner, must 
prove the existence of the partnership with legal certainty. 

In this case, in which plaintiff claims that he was a partner with the defendant in the con- 
struction of certain wharves and in a wharfage business carried thereon, the evidence 
shows that the wharves had been constructed under a contract made by defendant in 
his individual name, with funds realized by means of his individual note; and that the 
plaintiff was his solicitor and collector on a compensation consisting of one-fourth of the 
gross receipts of the wharfage business, Hence, there was no partnership and sca: 
has no ownership in the wharves. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Rightor, J. 


T. M. Gill and Breaux & Hall for Plaintiff and Appellant. 
J. H. Ferguson for Defendant and Appellee. 


The opinion of the Court was delivered by 


Pocnt, J. This is an action for the dissolution and settlement of an 
alleged partnership between plaintiff and defendant in the wharfage 


business and in a land trading speculation. 
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ys Plaintiff charges that on or about the Ist of August, 1850, he formed 
mie a co-partnership with defendant for the ‘purpose of building wharves 
a and of engaging in the wharfage business at a point opposite to the 
m city of New Orleans, on lands owned by Peter Marey, who charged 
3 them no rent for the use of his lands. That the gross receipts from 
" said business was to be divided as follows: one-half to be applied to 

the payment of the cost of the wharves and of other incidental ex- 
r penses, and the balance to be equally divided between the alleged 

partners; and that the partnership continued in operation until Feb- 
8 ruary, 1882, when the lands on which the wharves had been built ware 






sold by the owner thereof. 

He further charges that the negotiation for the.sale of said lands had 
been entrusted to the defendant and himself by the said Peter Marcy, 
who had given them the refusal of the same for $90,000, with the un- 
derstanding that any amount in excess of said sum which they might 
realize on the sale of the property would accrue to them in equal shares; 
that said lands having been subsequently sold for $100,000, the defend- 
ant received $10,000 on said sale from Marcy, thus entitling plaintiff to 
one-half of said profits thus realized. Hence, he sues for the sum of 
$5000 on said transaction and for other sums which may be due him on 
account of partnership income. : 

The answer is a general denial. The judgment of the district court 
is in favor of defendant and plaintiff appeals. 

The issue presented in the case calls for the solution of the following 
two questions: 
















1. Was there a partnership between the parties as owners of the 
wharves built in 1880 on Peter Marcy’s lands opposite to this city, and 
in the wharfage business carried thereon? 







2. Was the sale of the lands on which those wharves had been erect- 
ed made under the negotiations flowing from the refusal of the same 
for $90,000 given to plaintiff and defendant by Peter Marcy in Novem- 
ber, 1881? 

Under our examination of the record both questions must be answered 
in the negative, and hence we conclude that the judgment of the lower R 
court is correct and that it must be affirmed. ae : 








Plaintiff’s theory is that he was taken as a partner by the defendant 
in the construction of these wharves and in the wharfage business, un- 
der conditions by which the contract for building the same was made 
and _ executed by the defendant in his individual name, that the funds 
raised for the payment of such contract were realized on a note exe- 
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cuted by the defendant alone and renewed four times, and that by con- 
tributing his labor alone he, plaintiff, became a full partner in the bus- 
iness and owner of one-half of the wharves. 

The main support of his theory is his own testimony, corroborated 
by the circumstance that on two different occasions he introduced the 
defendant to third parties as ‘HIS PARTNER,” and that the latter did | 
not object or correct him. To resist his theory the record shows the 
sworn denial of the defendant, corroborated by numerous circumstances 
and by all the equities of the case, all of which point to the correctness 
of the defendant’s theory, which is as follows: 

That the wharves were built exclusively by himself on the lands of 
his father-in-law, Peter Marcy, with whom he had expected to operate 
in the wharfage business in the early future on a larger scale, after a 
successful experiment; that the funds needed for the construction of 
the wharves were raised on his own note, with the endorsement of his 
father-in-law, with which the note (for four months) was renewed four 
times; that being unable on account of his occupation as a farmer to 
give the time and the attention required by the nature of the business, 
he had employed the plaintiff, who was married to a niece of his wife, 
to attend to the business as a general solicitor and as collector, on a 
compensation to consist of one-fourth of the gross receipts of the 
wharfage business, with the additional right of disposing of a large 
portion of the ballast taken from the vessels mooring at his wharf, 
which was allowed him as a perquisite. 

That theory is supported not only by the defendant’s testimony but 
by numerous indisputable facts shown by the record, of which we enu- 
merate the following: : 

From the books of the concern, kept by the plaintiff himself, it ap- 
pears that one-fourth of the wharfage received from each particular 
vessel was allowed him and the balance to the defendant, and that all 
the receipts have been accounted for. The billheads and the business 
cards of the concern show that the business was exclusively the defend- 
ant’s and that plaintiff’s name was printed in red ink across the busi- 
ness cards, as is the custom with clerks and other agents of commercial 
houses. In a letter written by plaintiff from Bay St. Louis to the de- 
fendant in August, 1881, he requests the defendant to send him “ $10 


of my commission on wharfage of bark Buteshire.” The attempt in his — 


testimony to explain this expression by saying that he might as well | 
have said, as he had the right to say, “my proportion,” is as weak as © 
it is disingenuous and cannot have the effect of subverting the plain 
meaning of words written at a time not suspicious. 








fed 
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From his own testimony it appears that he had no experience.in the 
wharfage business; that he had no means and no property; that there 
were judgments against him resulting from the recent failure of a com- 
mercial house of which he had been a partner, and that although he 
kept the books of the concern he does not know what was the cost of 
the construction of the wharves. ’ 

But, on addition to the foregoing facts and of others not herein enu- 
merated, we find circumstances which absolutely dispel plaintiff’s 
whole theory of a partnership in this business. 

We cannot conceive of a rational being who would form a partner- 
ship under such conditions as are herein advanced by plaintiff. His 
pretension would tax our minds to believe that the defendant, who had 
secured the use of the grounds, who had made’ and signed a contract 
for the construction of the wharves, had executed his individual note 
for the purpose of raising the necessary funds, had then taken the 
plaintiff, situated as hereinabove shown, iv full partnership, with the 
right of receiving as his share of the business one-fourth of the gross 
receipts before meeting the payment of the debts of the concern, and 
had vested him with the ownership of one-half of the wharves before 
payment of the construction of the same.- Such a proposition cannot 
receive judicial sanction, even if not met by negative testimony. 

On the second branch of the case, the record shows that the refusal 
of the lands for the price of $90,000 was given by Mr. Marcy to the 
plaintiff and the defendant jointly, on the 11th of November, 1881, pro- 
vided the sale be effected within thirty days. 

They then employed R. 8S. Howard, an influential merchant in this 
city, to negotiate a sale for them at an advanced price, so as to secure 
the difference as their joint profit. At the end of the time, and of an 
extension of three days, Howard having failed to secure a satisfactory 
result, informed Mr. Marey of the failure of his negotiation and for- 
mally abandoned the agency, returning to Marcy his written agreement. 

At this juncture Willett, the defendant, who had studied and closely 
followed up the situation of affairs, brought a Mr. Duggan to Mr. Marey 
and obtained from the latter a written agreement to sell the lands to 
Willett for $100,000, with the authority to use Duggan as his agent in 
the negotiation for a sale, the whole to be completed within two days. 
Within the delay a satisfactory sale was effected through the efforts of 
Duggan, whereupon Willett received $10,000 from Mr. Marcy as his 
compensation or profit in the transaction. 

The mere recital of these facts is conclusive against plaintiff’s posi- 
tion on this branch of the case. The record shows to our entire satis- 
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faction that the delay granted to Maunsell and Willett on the refusal 
' given to them by Mr. Marcy had expired, that all negotiations there- 
under had terminated and that the connection of Maunsell with the 
matter of the sale had been completely severed when the contract 
under which the lands were sold was entered into with Willett, with 
Duggan as his broker or agent.. As was clearly and truthfully stated 
by Mr. Marcy in his testimony, the latter ‘‘ was a new transaction alto- 
gether, and Maunsell was not known in that transaction at all.” 
Hence, he has no claim to the profits realized by Willett. 
Judgment affirmed. 
Rehearing refused. 








No. 9125. 


T. S. BurFineton, Executor, vs. J. D. BLOUIN ET AL. 





When defendant has assumed payment of a prior mortgage for $1000 and interest froin date, < 
the fact that some interest was already due at the date of the assumption, does not make 
the suit on said debt appealable. 4 
The accrued interest did not thereby decome principal, but remained interest, and the debt 
sued for does not amount to $1000, e<clusive of interest, which is essential for our juris- 
diction. 


PPEAL from the Seventeenth District Court, Parish of East Baton 
Rouge. Sherburn, J. 


















L. D. Beale for Plaintiff and Appellee. 


J. W. Burgess, Robertson & Bussell and ‘thos. B. Dupree for Defend- 
ant and Appellant. 





The opinion of the Court was delivered by 
FENNER, J. We have no jurisdiction of this appeal. 

The suit is upon a note for one thousand dollars with interest from 
maturity, secured by mortgage upon property of which defendants 
subsequently became purchasers, assuming, as part of the price, pay- 
aent of this prior mortgage. The fact that, at the date of their said 
assumption, interest had already accrued upon the note, does not af- 
m4 fect the case. The accrued interest did not thereby become part of 
the principal, but is still interest. The debt assumed and sued for is 
one thousand dollars with interest from maturity. It does not exceed 
one thousand dollars, exclusive of interest. 
Let the appeal be dismissed. 
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No. 9150. 
he Cotoms & GONDOLFO vs. JOHN McQualp. 


An appeal must be dismissed when the transcript contains no pleadings, and presents no 
question of law or fact for decision. a 


; Unless the amount in dispute somewhere appears in the transcript, dismissal ensues for want af 
at ‘ 4 of jurisdiction; but if jurisdiction is apparent and the transcript is barren of any issue a 
of law or fact, there is nothing to decide, and dismissal equally follows: 


PPEAL from the Seventeenth District Court, Parish of East a 
Baton Rouge. Sherburn, J. af 





4 0. C. Bird and A. K. Cross tor Plaintiffs and: Appellees. : a 
: Knox & Lacock for Defendant and Appellant. .. 


The opinion of the Court was delivered by 


, MANNING, J. This is a singular transcript. The first entry in it is ay 
, | an order of the district court, reciting that whereas the order for a sus- « 
: pensive appeal in this cause applies only to the reconventional demand, 
and the judgment of the circuit cou upon the principal demand is 
executory, the clerk is therefore ordered to issue execution upon the 
judgment for that demand. 


Then follows an appeal from that order—the petition of appeal, the 
order for it, the citations and service, and bond completing the tran- 
script. 

What the judgment was—its amount etc. no where appears, and the 
appellant, although he has taken the pains to file his transcript, has 
apparently deemed it unworthy of further attention. 


We must sustain the motion to dismiss. 


There is nothing to shew that we have jurisdiction, and if we had 

jurisdiction, there is nothing for us to pass on. There is no question 

g of law or fact mooted. There are no pleadings—a simple order that 

as an execution issue upon an unnamed and undescribed judgment, and 
an appeal from it—only that and nothing more. 






The appeal is dismissed. 
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No. 9127. 
S. G. Laycock vs. City or Baton RovwcGe. 


If Section 14, of Act 44, of 1878. which is the charter of the City of Baten Rouge, was incon- 
sistent with the Constitution of 1879, it was cither repealed or amended so as to conform 
with it. Ifit was not, it reads as the organic law does. 

The City Council of Baton Rouge has a right to levy atax not exceeding six mils for the 

State and ten mills for the city, under the very terms of the Constitution (art. 209). 


_PPEAL from the Seventeenth District Court, Parish of East 
Baton Rouge. Sherburn, J. 





Knox & Laycock and C. D. Favrot for Plaintiff and Appellant. 
C. OC. Bird, City Attorney, for Defendant an Appellee. 





The opinion of the Court was delivered by 
BERMUDEZ, C.J. This is an injunction proceeding involving the 
legality or constitutionality of a municipal tax. 
From an adverse judgment the plaintiff has appealed. 

: It appears that the city of Baton Rouge, in December, 1881, levied a 
tax of ten mills on the dollar of the valuation of property within its 
corporate limits and that on plaintiff’s failing to pay it, his real estate 
was seized and advertised for sale, but that the sale was judicially 4 
arrested. ® 

The contention is, that in attempting to raise that percentage the 
corporation has transgressed its powers. In support of that position, 
section 14, of Act 44 of 1878, which is the city charter, is invoked. 

It is claimed that under its organic law the city can collect only 
“such rate of taxation not exceeding the total State tax on every dollar ; 
of valuation,” and that inasmuch as by Article 209 of the Constitution 
now in force, “the State tax for all purposes whatever shall not exceed, 
in any one year, siz mills on the dollar of assessed value,” the unavoid- 
able consequence is that the power of taxation vested by the charter in 
the corporation is restricted to a like rate. 

On the other hand, it is insisted that at the date of the adoption of % 
the charter, 1878, the State tax was of fourteen mills and a half, and 
that when the Legislature gave to the city of Baton Rouge the charter 
under which the plaintiff seeks refuge, it intended to limit taxation by 
it to that percentage. 

It is further urged that this legislation was continued in force by the q 
Constitution, at least so as to authorize municipal taxatisn up to ten 
mills and no more; and that, as the tax claimed is not in excess of that 
limit, it is legal and exigible. 
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It may, perhaps, be difficult to ascertain what the intention of the 
Legislature was when it granted the charter in question; whether tax- 
ation by the city of Baton Rouge was never to exceed the rate of taxa- 
m of tion for that year (18738), or whether it tould fluctuate with the State i 
{ tax itself, from year to year. in 
Be that as it may, the inquiry is simply whether the section invoked 

was cither modified or repealed ? 
The litigants virtually admit that it could be either, for while plain- = 
tiff’s contention is that it was altered by the addition of the proviso “3 
that the State tax shall never exceed siz mills, the defendant’s is that ‘s bs 
it was amended, or even recalled, so as to limit city taxation to ten : 
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mills. 
It is needless to determine specially whether the section was amend- ae 1 
ed or repealed, for it is enough that it was a piece of legislation sus- 
ceptible of either and that there had been legislation on the same a 
subject-matter. 
The Legislature of 1878 did not, and could not, contemplate to enact 
a legislation which could not be revised. 
A convention, the direct representative of the people, clothed with 
: plenary powers to legislate on all subjects properly pertaining to a 
: Constitution, the dominion over which had not been formally abdica- 
ted in favor of the General Government, had the indisputable right to | i 
modify or revoke the charter of Baton Rouge in every respect, save ‘Z 
that of impairing the obligation of contracts, if it was thought advisa- ‘al 
ble to do so. 
One of the main objects of the convention was to relieve the people “as 
as far as practicable from the oppressive taxation under which they : 
had groaned during the previous quarter of a century, and to effectu- 
ally shield them from the abuse of the power in the future, by fettering 





both the State and her functionaries. To that end it was that Article ‘ a 

209 was formulated, limiting State taxation to six and municipal taxa- % S 
4 tion to ten mills on the dollar of valued property. ae 
Necessarily, all anterior legislation, general or special, inconsistent S 

with the Constitution, was abrogated at the appointed time after its ‘ 

going into operation, and it became of no effect. Indeed, Article 258 “a 

wisely provides for such cases. a 3 

It, therefore, follows that, if section 14 of the charter under conside- ; Ne 

ration antagonized with the Constitution, it was either totally repealed e 

or amended so as to conform with it; the more so as the language used cs 






restrictive of the power of taxation by the State, or by municipal cor- 
porations, is couched in negative terms. 
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If the provision of the section harmonized with the Constitution, then 
it reads with the organic law in the sense that State and municipal tax- 
ation are limited, the former to siz, the latter to ten mills, throughout 
the State—the cities and towns within her territory. 

When the charter issued there existed no constitutional restraint on — 
the power of taxation. The check was put upon it by the Constitution 
of 1879, which now reigns supreme on the subject, any legislation ante- * 
rior or posterior notwithstanding. 

The vague, indefinite and unsatisfactory legislation of 1878, open to 
mischievous or injurious construction, has taken form and substance, 
and acquired fixity and inflexibility, by the adoption of that provision 
of the Constitution of 1879, which forbids in prohibitory language paro- 
chial and municipal taxation from exceeding ten mills and therefore 
authorizes by implication such taxation to that limit. 

It is, therefore, apparent that when in 1881 the city council of Baton 
Rouge levied the tax complained of, it exereisad a power with which 
it had been and was expressly vested. Whether it has done so judi- 
ciously or not, involves the issue of the propriety of an administrative 
act, with which this Court has no concern. 

Judgment affirmed, with costs. 
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No. 9098. 


A. DELAMBRE vs. M. J. WILLIAMS. 


A party for whom constructions consisting of improvements and appurtenances have beea 
made under contract, who has accepted the work, has expressed his satisfaction there- 
with, and settled therefor without objection or complaint, is estopped for claiming dam- 
ages for alleged violations of said contract. 

Under a contract for general work, in which the owner makes a direct contract with a car- 

penter and engineer for these respective specialties, the general contractor cannot be 

held responsible in damages for the alleged shortcomings ot either. 


PPEAL from the Seventeenth District Court, Parish of East Baton 
Rouge. Sherburn, J. 








A. K. Cross for Plaintiff and Appellant. 
Knox & Laycock for Defendant and Appellee. 





The opinion of the Court was delivered by 
. Pocnk. J. This suit is for the recovery of damages for alleged vio- 

lations of a contract, and for certain amounts alleged to have been 
overpaid by plaintiff on said contract. 
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In January, 1882, the defendant contracted to construct a steam- 
train and other sugar-house apparatus on plaintiff’s plantation at a 
stipulated price, evidenced by a written contract. 

In addition thereto he sold to plaintiff, for use in the sugar-house, 
other machinery, all of which had been delivered and erected by the 
middle of October of that year, and for all of which plaintiff settled 
by drafts on time and by notes of hand. 

He used the machinery and the apparatus for the purpose of taking 
off his crop of that year, which amounted to about 100 hogsheads of 
sugar and corresponding molasses. 

On the score of damages, his complaint is that the defendant violated 
his contract in using inferior material, principally in the matter of 
connecting, charging, and discharging pipes, adapted to the clarifiers 
and evaporators, forming part of the steam-train, in consequence of 
which he lost sugar by leakage of juice and syrup. He next charges 
defect in the steam generating apparatus, in consequence of which 
he lost time and fuel, and he tinally charges, that owing to unskillful 
turning and defective setting of the rollers of his mill, the cane was 
not sufficiently mashed, in consequence of which he lost a great quan- 
tity of sacharine matter. 

He fixes all such damages at the aggregate sum of two thousand 
dollars. 

The defendant admits the contract, but disclaims any responsibility 
for alleged deficiencies in the engineer’s work, and in the carpenter’s 
work, on the ground that plaintiff had made a separate and distinct 
contract with same, for work not necessarily connected with the steam- 
train. He also pleaded the general denial and estoppel. 

Plaintiff has taken this appeal from a judgment rejecting his entire 
claim. 

Our examination of the record has brought us to the conclusion that 
defendant is not responsible for alleged defects in the engineer’s and 
in the carpenter’s works. The stipulation fixing the value of those 
two elements in the construction, is contained, it is true, in the written 
contract, but from the tenor of the stipulation itself, and from other 
evidence, it appears clearly to our minds that they. formed no part of 
defendant’s contract, and that these two details were thus inserted at 
plaintiff’s request, and for the purpose of showing by one paper, to his 
merchants, the entire costs of the whole enterprise. Hence we con- 
clude that, although the defendant had the general supervision of the 
whole construction, including the work of the engineer and of the 
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carpenter, he cannot be held responsible for deficiencies in their labor or 
acts, not more than he could havea been held responsible to either for 


his stipulated compensation under the contract. 

These views eliminate from the cause the discussion of all damages 
alleged to have been caused by the defects in wooden troughs, in the 
cane and bagasse carrier, in the rollers and in the steam generating 
apparatus. 

In answer to the alleged defects in the steam-train proper, the de- 
fendant urges that after using the same and manufacturing therewith 
some hundred hogsheads of sugar, after expressing himself as satisfied 
with the job, and after settling in full for the price thereof, plaintiff is 
estopped from claiming damages for alleged violations of the contract 
which he had heretofore treated as satisfactorily executed, We findin 
the record full proof, in the shape of verbal statements by plaintiff, 
of letters and other evidence, documentary and otherwise, in support 
of that plea. 

The record shows to our entire satisfaction that all the charges which 
were made in the work, all defects in the job had been fully consid- 
ered by plaintiff, and satisfactorily accounted for and explained in his 
mind, and that he had knowingly and unequivocally accepted the work 
and had settled for the same advisedly, and without any error or con- 
cealment on the part of the defendant. Hence his lips must be sealed 
from the utterance of any complaint. 

His counsel relies on the decision in the case of Levy vs. Schwartz 
& Bro., 34 A. 211, which he holds as precisely similar in its facts with 
the present case. 


But in that assertion he is mistaken. In that case the construction 
was not accepted and used without objection, and the plaintiff was not 
shown, as in this case, to have expressed his satisfaction with the work. 
We adhere to the principle therein announced, that payment of the 
price will not by itself be conclusive proof of a waiver of damages. 
But we do hold here, as we did there, that such a settlement must be 
considered as onc of the links in the chain of evidence which demon- 
strates that by his acts in the premises, this plaintiff has effectually 
waived ail claims to damages. 


On the score of crrors in his settlement, plaintiff charges that de- 
fendant interpolated in one of his drafts a stipulation for interest from 
demand, and he claims the return of interests thus unlawfully collected. 
But the record shows that he was informed of the addition made to his 
draft, and that he approved of the same. He charges error in a debit 
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of fifteen dollars which should have been set to his credit on the ac- 
count. But it appears that he was allowed credit for thirty dollars on 
a note of his held by defendant. He complains that he was charged 











twenty-eight dollars and twenty-four cents for a strike-tank which a 
figured in the contract of the value of eighteen dollars. But the record a 
shows that at his own request, the tank furnished was larger in di- ue 
metsions, and, therefore, more costly. He charges several other ‘oz 
minor errors, but his complaint is met by satisfactory explanations and et 
by full proof of the correctness of each item alleged to be erroneous. Ng 
We have failed to find any error, to his prejudice, cither in his set- ye 
tlement with the defendant or in the conclusions of the district judge. a 





Judgment aftirmed. 













No. 8970. 


Louis JOHNSON vs. BERNHARD MEYER. 







An action for damages for the wrongful issuance of a writ of provisional seizure, not being 





: ; : ~ ae 

based on any bond, is for a quasi offense and prescribed by one year. i 

An action of cjectment by a landlord against a tenant, unaccompanied by any interference ie 
\ ane 





with person or property, forms no ground of claim for damages, without clear proof of “4 
malice and want of probable cause. eS 
The landlord’s right of re-entry into the leased premises, after the expiration of the lease, is = 34 
absolute; and where the person left in physical possession by the tenant voluntarily Soh 











surrenders the keys aud possession to the landlord, even against the tenant's will, the : x - 
landlord's peaceable entry violates no 1ight of the tenant and gives the latter no claim oa 
for damages. fi 
A PPEAL from the Civil District Court for the Parish of Orleans. 3 
Rightor, J. ‘= 
P. J. Kramer and A. J. Ker tor Plaintiff and Appellee. “oe 
mi 
L. F. Bouchereau, A. A. Ker and J. Duvigneaud for Defendant and a 
Appellant. a 










‘The opinion of the Court was delivered by 
FenNER, J. This is an action sounding in damages resulting from 
. 





three alleged causes, viz: 

1. That defendant, having leased certain premises to plaintiff, wrong- 
fully sued him for rent which was not due and caused a writ of provis- 
ional seizure to be issued, under which his property was seized and 
which was dissolved by the court as having been wrongfully issued. 

The provisional seizure was executed on the 18th, bonded on the 20th 
and dissolved on the 24th of June, 1881. ‘The present suit for damages 
was filed on September 29, 1882. 

The plea of prescription of one year, as to this cause of action, was 
manifestly well taken. 
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2. That on the 14th of July, 188], during the pendency of tlie lease, 
defendant instituted an action for possession of the premises, which 


was decided against him. the 
As this action was not accompanied by any process interfering for 
with person and property and is not shown to have been maliciously ; by 
prosecuted, it furnishes no ground for an action of damages. ju 
3. That on the 2d day of October, 1881, defendant took possession of re; 
the property which had been leased, during the absence of plaintiff , 
from the city and without his consent. a] 
The evidence is uncontradicted that the lease expired on the 30th of : he 
September, and the landlord’s right of re-entry was absolute unless he P th 
had permitted the tenant to remain for a week without opposition, 
which he had not done. C. C. 2689. ds 
Defendant demanded possession on the Ist of October, when plain- q : 
tiff’s attorney, who was present, refused to permit him to take it. Sub- hi 
sequently, the person had been left in physical possession of the house w 
surrendered the keys to defendant and voluntarily gave him possession. 
We can conceive of no right of plaintiff that was violated thereby and a 
are at a loss to discover on what ground damages could be recovered t 
for such entry. 
The pendency of a suit for possession, instituted long prior to the 
expiration of the lease, could have no influence on the absolute right : 
J : I 


of the landlord to re-enter after its expiration. 

It is, therefore, ordered, adjudged and decreed, that the judgment 
appealed from be annulled, avoided and reversed; and it is now decreed 
that plaintiff’s demand be rejected at his costs in both courts. 








No. 9126. 
THE STATE OF LovisIANA Vs. WILLIAM BROOKs. 


The additional jurors, which the Act of 1877 empowers the judge to have drawn, are a part 
of the regular panel, and their names should ‘be placed in the jury box along with those 
drawn before the meeting of court, and are to be offered for acceptance or rejection as 
chance may determine. 

A jury law with its complex details must be so construed as equally to conserve the interests 
of the public in the vindication of law and order, and to guard the right of individuals 
to a fair and impartial trial. 

PPEAL from the Twelfth District Court, Parish of Rapides. 
Blackman, J. —_—— 
J. C. Egan, Attorney General, for the State, Appellee. 


H. J. Hertzog and R. P. Hunter for Defendant and Appellant. 


The opinion of the Court was delivered by 
- Mannine, J. The prisoner was convicted of murder and was sen- 
tenced to be hanged. The case comes up on a single bill of exception, 
and on this state of facts. 
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Jurors had been drawn for the term, a certain member for each week, 
as usual. The term had progressed until the judge, admonished by 
} the state of the docket, ordered thirty additional jurors to be drawn 
zc: for the third week. The objection appears to be, not to the drawing 
y ¥ by the commissioners, but to depositing the names of the additional a 
jurors in the jury box used in court, thereby mixing them with the 



































regular jurors already therein for that week. i. 
That was the proper place to put them. These additional jurors are 

a part of the panel, so made by the act which empowers the ey! to 
have them drawn as regular jurors, Sess. Acts 1877, p. 57 sec. 7, and 
4 their names should be with the others of the aan panel previously at 
drawn for the service of that week. as 
F The reason urged for the objection is that the law requires the pub- i x 
} lication of the names of jurors drawn for a term, and that persons a 
accused of crime thereby have the advantage of knowing beforehand Sa 
who are to be offered to them to pronounce their guilt or innocence, ie 

f and should therefore have the privilege of first accepting or rejecting . ae 
: those thus published before any others are tendered them. Ri 





To all appearance the statute has gone a great way to facilitate the .) 

scape of the criminal class from punishment when it gives them infor- . 

5 mation who are to be their triers long enough before trial to enable an 
aceused to tempt their integrity, and thus sap the foundation of trial 

by jury. But that which the law may give, it may withhold, and it 

has not directed the publication of these additional jurors’ names, nor 





given to them the quality of talesmen, but has made them an addition : vi : 

to the regular panel, like them to be offered as chance may determine. “ag 
- That construction of the jury statute will best subserve the purposes 5 a 
4 of justice which ignores verbal and technical objections, when no great ‘S i 
3 wrong has been committed, and such is the spirit as well as the letter os 
3 of that law when it directs that certain irregularities shall not be con- 


sidered important. Jbid. sec. 10. A jury law with its complex details 
may be made by construction either an inflexible piece of mechanism, 
+ _—-which shall hinder and obstruct the administration of justice and in no 
wise fulfill the purpose for which it was framed; or it may be moulded 
into a harmonious system of judicious rules for the selection of good 
men and true, equally adapted to conserve the interests of the public 
in the vindication of law and order, and to guard the right of indivi- 
duals to a fair and impartial trial. Our duty is to redress the tendency 
to the first method and to hold the last steadily in view. 
Judgment affirmed. 
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No. 9055. 
Tue Stare or Lovurstana vs. GILEs FRANCEs. 


Under an indictment for shooting with intent to commit murder, it is unnecessary to charge 
specifically that the accused dld “wilfully, feloniously and of his malice aforethought,” 
shoot, etc. It is not defective where the words ‘‘feloniously and with intent to commit 
murder,” are used. Those words are amply sufticient under the Statute. 

Under such a charge, the jury can find a verdict under either Section 791 or 792 of the 
Revised Statutes. The two crimes provided against are of the same generic class, the 
greater including the less. 

In such a case, a verdict of *‘ Guilty of shooting at with intent to commit murder,” is res- 
ponsive to the indictment. 4 


A PPEAL from the Seventeenth District Court, Parish of East 
Lf Baton Rouge. Sherburn, J. 








J. C. Egan, Attorney General, for the State, Appellee. 
J. H. Lanson and 1. D. Beale tor Detendaut and Appellant. 


The opinion of the Court was delivered by 
BeERMUDEZ, C.J. The defendant was prosecuted for shooting with 
intent to commit murder. He was convicted of shooting at with intent 
to commit murder and sentenced to six months at hard labor. On 
appeal he complains that: 

1. The indictment is fatally defective and cannot sustain a convic- 
tion, as it does not contain the indictable words of the Statute. 

2. That the jury were misled by the charge of the trial judge, who 
instructed them that they could return a verdict either under section 
791 or section 792 of the Revised Statutes. 

3. That the verdict is not responsive to the indictment. 


I, 


The indictment charges that: Giles Frances, * * * then and 
there being, feloniously did shoot, with a dangerous weapon, with 
intent to commit murder, Abraham Ray, ete. 

The Statute provides: 

“Section 791. Whoever shall shoot * * * any person with a 
dangerous weapon, with intent to commit murder, * * * shall on 
conviction suffer,” etc. 

**Sec. 792. Whoever shall assault another by wilfully shooting at 
him, or with intent to commit murder, * * * shall on conviction 
* * * be imprisoned, * * *” ete. 

The complaint is, that the indictment does not charge that the 
accused did, “wilfully, feloniously and of his malice aforethought, 
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shoot,” ete.; that those words are essential averments, as the attempt 
to commit murder is the offense charged. : ; 
- The indictment charges that the accused /eloniously did shoot, with a . 
pak dangerous weapon, with intent to commit murder. It is drawn in 

accordance with the statute, which does not expressly require that the 
the shooting must have been done wilfully, feloniously and with his malice 



























wes aforethought. The words used in the indictment, “feloniously,” and 
~~ “with intent to commit murder,” are amply sufficient. 29 A. 601; 27 
\ _ A. 572; 33 A. 911, 1294; 24 A. 191, 494; 34 A. 529, 147. 

st | Il. 


The judge did not err in charging the jury as he did. 

The crimes provided against by the two sections, 791 and 792 R.S., 
are of the same generic class, the greater including the less. The 
indictment contains all the averments necessary to admit proof under z 
i either section, and the jury could therefore return a verdict under the ie 
one or the other. 

Il. 

The verdict reads: “‘We return a verdict of guilty of shooting at, 
with intent to commit murder, and recommend the accused to the 
mercy of the court.” 

Shooting implies shooting at, where the charge is that it was feloni- 
ously done, with intent to commit murder. 

Judgment affirmed. 








No. 9146. 


SuccEssion OF PuiLtip HoGeatt. 


On a rule on administratix to pay debts. 


The decretal part of a judgment rendered by the Supreme Court, and not the opinion or the 
reasons, afford the proper test to ascertain the matters which become res adjudicata 

3 under the decree. 

: An order or judgment rescinding an order of appeal previously obtained by a party to a suit 
will be annulled and set aside if it appears that the rescinding order was rendered after 
the death of the party who had obtained the appeal 

The latter's administrator is competent to prosecute an appeal from such a judgment. 


. § PPEAL from the Eighth District Court, Parish of Madison. 
Delony, J. 










James T. Coleman for Plaintiff and Appellant. 


Jno. R. Stone for Defendant and Appellee. 
22 
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Succession of Hoggatt. 








MorTIon TO Dismiss. hi 
The opinion of the Court was delivered by mer 
} Pocu£, J. The administratrix urges that this appeal cannot be main- and 
tained because it is taken from a judgment which had already been the 
pronounced a nullity by a decree of this Court. mat 
The following statement of previous proceedings is necessary to a. T 
proper understanding of the grounds of this motion: res 
In the suit of Thomas 8: Martin vs. Thomas W. Watts and Philip is p 

Hoggatt, a final judgment was rendered by this Court in March, 1882, 

in favor of Martin and against Watts and Philip Hoggatt, through the 
administratrix of the latter, who had died pendente lite. I 
Subsequently, Martin took a rule against the administratrix of the “o 

x Hoggatt succession looking to a sale of property to satisfy his judg- the 
ment. On a defense alleging the nullity. of that judgment the rule ai 
was dismissed by a decree signed on January 12, 1883, from which | 
judgment a devolutive appeal was obtained on the same day. : ; 

On return of that appeal to this Court, in February, 1883, appellee the 
moved for its dismissal on the ground that Martin had died on the 13th ha 
of January, 1883, and that no appeal bond had been furnished by him- : th: 
self or by his legal representative. That motion prevailed and the the 
appeal was ordered to be stricken from our docket, for the reason that D ou 
no appeal was properly before us. Opinion Book 57, fo. 546. | 

In the meantime, on January 17, 1283, the appellee had filed a motion ap 
for the rescission of the order of appeal of the 12th of that month on ; ad 
the ground of the alleged acquiescence of appellant in the judgment th 
complained of. That motion was sustained in a judgment rendered on 
the 19th of the same month. or 

The present appeal was granted on petition of the administrator of 
Martin’s succession, on January 14 of the present year, and is from the ae’ 
judgment of January 19, 1883, rescinding the order of- appeal of Janu- jn 
ary 12, preceding. : ay 

The merits of the motion turns upon a correct construction of our de 
decree striking the case from our docket. lo 

That decree was not intended to declare the nullity of any proceed- 

: ings which had taken place in the lower court; and, hence, it cannot re 
be construed as having any greater effect than to brush away the re 
appeal which was not properly before us. Any language in the opinion th 

. intimating that all proceedings had after the death of Martin were Ji 


null, is nothing more than an expression of opinion, and a declaration 
of a well recognized principle of law. 
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Succession of Hoggatt. 


In order to ascertain the matters which are adjudicated in a judg- 
ment, recourse must be had to the decretal portion of the judgment 
and not the body or reasons of the same. Having refused to entertain ‘ 
the appeal, the Court could not, and did not, assume to pass upon any 
matters or issues involved in the judgment appealed from. 

The present appeal presents the question of the validity of the order 
rescinding the devolutive appeal taken by Martin, before his death ; it 
is properly before us, hence, the motion to dismiss cannot prevail. 














ON THE MERITs. 







It is conceded by both parties that Martin died on January 13, 1883, 
hence, it follows that the judgment rendered on January 19, rescinding 
the order of appeal, previously granted him, is an absolute nullity and a 






must be set aside. 
But this ease, however, presents a very anomalous state of affairs. 
For instance, we have appellee who loudly proclaims the nullity of 
the judgment in question, rendered in her favor. And, on the other 
hand, appellant’s counsel disclaims, as a reason for its nullity, the fact 
that Martin had previously departed this life. His contention is that 
the record affords no proof of Martin’s death, and, hence, he is clamor- 
































ous for a decision reversing the rescinding order on its merits. oS 
In the heat of argument his counsel manifestly forgets that this very a ‘ 
appeal rests on an order granted on the petition of ‘A. W. Crandell, ‘4 
: administrator of the succession of Thomas 8. Martin,” who, it is stated me B 
therein, died in Louisville, Ky., on the 13th of January, 1883. e 
Hence, we rest our conclusion as to the nullity of the rescinding Be 
order on the fact that it was rendered against Martin after his death. me, 
But before closing, we must correct another error of appellant’s coun- : i! 
sel, who thinks that on this appeal we have the power to dispose of the bc 
judgment discharging his rule on January 12, 1883. In his petition of a 
appeal he had prayed for an appeal from both judgments—that ren- o 
dered on January 12th, and the other rendered on January 17th, fol- aa 
lowing. 7 
But in his order on that petition the district judge very guardedly 
restricted the appeal to the judgment renderc-d on January 19th. That 4 
restriction has doubtless occupied counsel’s attention. But, never- B 
theless, its effect is unavoidable and its result is that the judgment of g 
January 12, 1883, is not before us. Hence, we cannot look into it. . a 






The effect of the decree which we propose to render in the premises 
will remove the obstacle which stood in the way of the appeal taken 
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Droz vs. Parish of East Baton Rouge. 


by Martin before his death. We express no opinion as to the status of 
that appeal, or in answer ,to appellee’s suggestion that it is now too 
late to perfect and bring it up. 

It is, therefore, ordered and decreed that the judgment rendered on 
January 19, 1883, purporting to rescind the order of appeal granted 
from the judgment of January 12th, preceding, be and the same is 
hereby reversed and set aside at appellee’s costs in both courts. 








No. 9099. 


EMILE Droz vs. PARISH OF East Baton RovuGe. 


Rule on Garnishee. 
Garnishment by a judgment creditor of a parish of the parish funds in the hands of the par- 
ish treasurer is equivalent to garnishment in the hands of the debtor. ; 


The taxes and revenues of a municipal corporation cannot be subjected to seizure, either in 
its treasury or in transit thereto, or even in the hands of the tax debtors. 


PPEAL from the Seventeenth District Court, Parish of East Baton 
Rouge. Sherburn, J. 


K. A. Cross for Plaintiff and Appellant. 


Geo. W. Buckner for Defendant and Appellee. 


The opinion of the Court was delivered by 

FENNER, J. Plaintiff, a judgment creditor of the parish of East 
Baton Rouge, issued a writ of fi. Ja. and by process of garnishment and 
interrogatories to the treasurer of the parish, sought to seize, in his 
hands, the funds of the parish derived from the @ollection of its taxes 
and other public revenues. 


The proceeding is entirely untenable. It is equivalent to a garnish- 
ment of the debtor himself. Nothing is better settled than that the 
taxes and revenues of a municipal corporation cannot be seized, either 
in the treasury or when in transit to it, or even in the hands of the 
original debtors thereof, by garnishment or otherwise. Dillon on Mu- 
nicipal Corp. secs. 64,65; Edgerton vs. Municipality, 1 A. 435: Munici- 
pality vs. Hart, 6 A.570; Railroad Company vs. Municipality, 7 A. 148. 

Judgment affirmed, at appellant’s cost. 
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No. 9037. 


THE STATE OF LOUISIANA vs. NATHAN WASHINGTON. 









Applications for new trials in criminal cases on the ground of newly discovered evidence 
must always be received with caution. The inducements to false swearing on the part 
of the person convicted are obvious, and therefore tht rule is well established that his —- 
affidavit alone will not suffice. It must be supported by the affidavits of others, and 
when possible, by those of the newly discovered witnesses. Pa 

The mere statement that the accused did not know of the testimony in time to have brought 

it forward, is not sufficient. It must appear that he could not have ascertained it by bs 

reasonable diligence. 






| on 
ited 
e is 








Great reliance is placed upon the trial courts by appellate tribunals that they will exercise 
the discretion entrusted to them, in the matter of granting new trials in criminal cases, , ao 
well and wisely, and consequently their refusal to grant them is rarely disturbed. 

eee from the Sixth District Court, Parish of West Carroll. 5 

l Brigham, J. : 










J. C. Egan, Attorney General, for the State, Appellee. 


The Defendant and Appellant unrepresented in this Court. 





par- 


The opinion of the Court was delivered by 























oy MANNING, J. The defendant was convicted of inflicting a wound e 
less than mayhem, and was sentenced to hard labour for one year, and # “ 

-_ was fined fifty dollars. ~ 
A bill was taken to the refusal of the judge to charge “that drunk- ¥ - 

enness does excuse crime where, in the absence of criminal intent, the Sa 

condition of the accused was such that he knew not what he was doing, a 

and intended no offence.” a 

The charge thus requested is erroneous as an abstract proposition of r . 

law, and if it had been correct, there is nothing to shew that it had any BS 

relevancy to the case. On either ground it was properly refused. b x 

- A new trial was prayed on several grounds: 1—because at the time ; * 
ae of the assault the defendant was not in a condition to know what he > 
- was doing, or to remember what happened, or who were present, and ia a 
™ _ Was consequently unable to get together all the evidence in his behalf; re 
2—that he has discovered since the trial new and material evidence, . a 

- and then goes on to recite what it is, and by whom he can prove it, ian 
le which he alleges will establish that he acted in self defence. The pris- a 
or oner’s affidavit is appended to the motion, and his alone. ear 
1e Applications for new trials on the ground of newly discovered evi- Pe 
1- : dence must always be received with caution. The inducements to false % i 
: 


swearing on the part of the person convicted are obvious, and therefore 
the rule is well established that the application for the new trial must 
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. Beoksh and Gay vs. Dardeune et al. * 


be corroborated by the affidavits of other persons than the party con- 
victed. If possible, the affidavits of the newly discovered witnesses 
should be produced. Pleasant vs. State, 8 Eng. 360. 

There is also something else required than the mere statement that 
the accused did not know the existence of this testimony in time to 
have brought it forward. It must affirmatively appear that he could 
not ! ave ascertained it by reasonable diligence. His aftirmation, that 
he did net know what was done or who were present at the assault, 
develops into a flimsier pretext than even appears on its face, when the 
record is scrutinized and he is there disclosed to have been arrested on 
May 30th, released on bond instanter, and not tried until October. 

Large discretion is given the trial courts in the matter of granting 
new trials in criminal cases, and great reliance is placed upon them by 
appellate courts that they will exercise that discretion well and sound- 
ly, and their action thereon is rarely disturbed. Jones vs. State, 1 
Kelly, 610; State vs. Camp, 23 Vermont, 551; Pate vs. People, 3 Gil- 
man, 644. / 

Judgment affirmed. ’ 














No. 91382. 


BooksH AND GAY vs. JOHN A. DARDENNE ET AL. 


Act 104 of 1882 and Act 88 of 1880, which is amended, refer not only to levees kept by the 
State, but also to district or parish levees kept otherwise, which are designed to protect 
the public from overflows from the Mississippi river. 

Police juries have the right to make such regulations, not already provided for by law, as 
may be necessary to carry out fully the provisions of the statutes on the subject, subor- 
dinate to the disappreval of the Board ef State Engineers, whose authority, in case of 
conflict, must prevail. ‘ 

A party who has not obtained the prescribed permission of the police jury, or, who having 
obtained it, has not paid the required. license, has no right to cut such levees and place 
and use flumes therein for the purpose of irrigating his fields. 


A PPEAL from the Twenty-third District Court, Parish of Iberville. 
Pope, J. 


David N. Barrow for Plaintiffs and Appellants. 
K. B. Talbot for Detendants and Appellees. 


The opinion of the Court was delivered by 

BERMUDEZ, C.J. This is an injunction suit to prevent the closing 
of flumes by the police jury, to the use and enjoyment of which the 
plaintiffs claim to be entitled to irrigate their fields. 
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Booksh and Gay vs. Dardenne. 












The district judge states the facts and the law of the case in the fol- 









































con- 
esses lowing language : 
‘‘Booksh and Gay, the. plaintiffs, cultivated in rice their plantation : 
that fe situate on Bayou Grosse Téte, within the Fordoche and Bayou Grosse e * 
1e to Téte special levee district, and tor the purpose of irrigating their fields ah 
ould — have cut the public levee running along the bank of Bayou Grosse a 
that — Téte and placed therein two tlumes without previously paying into the a 
ault, parish treasury, according to law, the license due since the year 1880. . 
1the 4 “John A. Dardenne, president of the police jury, and Peoria Halli- ‘ 
d on day, inspector, being about to close their flumes in default of payment | B 
of the license, the plaintiffs have enjoined them, for the reason that the < : 
ting Act of the Legislature, No. 88, passed during the session of 1880, has : # 
1 by no reference whatever to the special levee district above named and 4 
ind- only affected levees made by the State; and admitting that it did, these e % 
e,1 a officers could not forfeit petitioners’ rights without recourse to judicial . “y 
Gil- # proceedings.” oY 
The title of Act 88 reads: “An Act to provide for the protection and a 
preservation of completed public levees,” ete. Seetion 5 of said act , 
provides: ‘* That no person shall be permitted to insert in any public ; i 
levee kept up by the State, or any special levee, district or parish, any 1 
flumes or piping to be used for flushing rice fields, or other purposes, * 
unless upon written application of the owner of the land he shall have K 
obtained the consent of the police jury where the levee may be located, e 
be . to permit him to make use of said flumes or piping.” 4 
This section includes and refers to all public levees kept by the as 
(a State, special levees, district or parish, and its terms appear to the * 
~ Court sufticiently clear. , 
be The levee cut is kept by the Fordoche and Bayou Grosse Téte spe- a 
ing cial levee district and is intended to protect the public from overtiow oy 
Me GF from the Mississippi River. ey 
4 The other grounds appear untenable. A 
e. 9 Have plaintiffs any right or interest in the flumes to be closed? fe: 
. Section 6 of said act provides: “ That in addition to conditions pre- re 
scribed in the preceding section, the party applying for permission to = 
¢ cut the levee and place therein flumes or piping, shall pay previously 4 
: into the parish treasury an annual license,” ete. ay 
j So that, according to these two sections cited, there are two condi- ah 
- tions precedent to plaintiffs having any right to these flumes: oa 
, 1. That they have the permission of the police jury. 5 






’ 





2. That they have paid the required license. 
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It appears by the pleadings and admission of parties, that the lat- 
ter condition has never been complied with. Hence, the Court is of 
opinion that Act 88 of 1880, does include and embrace the Fordoche 
and Bayou Grosse Téte special levee district and that plaintiffs have 
no right or interest in the flumes in question until they pay into the 
treasury of the parish of Iberville the amount of the license due by 


them. 


Act 88 of 1880, and consider that both, in their titles and provisions, 
refer, not only to levees kept by the State, but also to district or parish 
levees kept otherwise, which are designed to protect the public from 
overflows; and that police juries have the right to make such regula- 
tions, not already provided for by law, as may be necessary to carry 
out fully the provisions of the Statutes on the subject, subordinate to the 
disapproval of the Board of State Engineers, whose authority in cases 
of conflict shall prevail. 

For these reasons the plaintiffs have no right to complain. 

It is, therefore, ordered and decreed that the judgment appealed from 


be affirmed, with costs. 








No. 9093. 


New ORLEANS Paciric RatLway COMPANY vs. GEORGE M. MURRELL. 


In proceedings by a railroad company for the forced expropriation of lands for the construc- 
tion of its road, the test of the valne of the lands is their market value as shown by the 


evidence. The assessment of a plantation of several hundred acres of land, among 


which is a large proportion of swamp lands, at an average price per acre, by the owner, 


will not estop him from proving a higher value of that portion of his lands which the 


railroad company proposes to use. 
The railroad company 1s responsible for all impediments to drainage and to the system of 


cultivation which the location of the road causes to the owner of the expropriated and 
contiguous lands. Vicksburg, Shreveport and Pacific R. R. Co. vs. Dillard; Bourdier & 


Belliesen vs. Morgan R. R. Co. Affirmed. 
PPEAL from the Twenty-third District Court, Parish of Iberville. 
Hébert, Judge ad hoc. 


Kennard, Howe & Prentiss tor. Plaintiff and Appellant. 
David N. Barrow for Defendant and Appellee. 


The opinion of the Court was delivered by 
Pocuk, J. This suit, which has for its object the expropriation of so 


We have examined Act 104 of 1882, p. 156, which proposes to amend 


i) 
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much of defendant’s lands as may be necessary for the construction of 
plaintiff’s road, and the adjustment of the value of the same, and of 
damages occasioned to defendant by the location of the road, was 
before us in April, 1882. 34 A. 536, 

As the jury of freeholders had erroneously compensated the value of 
the right of way aad of the damages caused to defendant, by certain 
works which they required the railroad company to perform on defen- 
dant’s plantation, we remanded the cause with instructions to the court 
to direct the jury to ascertain, in details, the value of the lands and 


_ the items of damages which the nature of the case would call for. 


This appeal is taken by plaintiff from the judgment predicated on 
the finding of the second jury of freeholders empanelled under our 
order remanding the cause. 

Their verdict was, in substance, as follows: 

1. They allowed tor the company’s right of way, 5 74-100 

acres, which they valued at $50 per acre, making the sum of.$ 287 00 
2. They allowed to defendant as expenses for changing head 

lines, building bridges and roads on both sides of the rail- 

 iivek dike nducddeeesidkseunsashasedebsedvetuteseesbads 522 00 
3. They allowed to defendant for damages to 150 acres of land, 

including the loss by small triangles, by rain water backed 

up on said lands by an embankment thrown up in the rear 

ee Se I, GOS vee cceccacpecia dsb cdebe destsas 1800 00 


Total amount allowed by verdict................c.ecceeeees $2609 00 

Plaintiff’s complaint is that the verdict is largely excessive, and we 
are urged to reduce it by more than one-half. 

1. As to the value of the right of way, it is contended that, as the 
defendant himself in his assessment had valued his plantation con- 
taining 1063 acres, in area, at $20 an acre, that figure should be the 
maximum of the allowance for his lands. 

This is hardly a fair test for a plantation which contains a large pro- 
portion of wood and swamp lands which, together with the front and 
improved lands, are valued at an average of $20 an acre. 

The verdict of the jury is amply supported by the testimony of com- 
petent and disinterested witnesses. 

2. The damages allowed under the second item of the verdict are 
intended to cover the expenses for re-establishing the fields which have 
been cut up and disarranged by the road. 

The plantation is situated on the Mississippi river whence it extends 
to tlie rear between slightly opening or diverging lines, and is estab- 
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lished as a sugar plantation. Hence, it contains numerous roads and 
ditches, and is distributed into sub-divisions commonly known as 
“cuts,” so as to facilitate the cultivation as well as the drainage of 
the lands. 

Now, as the railroad crosses the plantation diagonally, it follows that 
the cuts bordering on both sides of the road are all disarranged and 
that in thos: parts of the field a new division must be made and a new 
system of cuts must be established. This operation necessitates the 
closing of certain ditches and the cutting of others; the filling up of 
certain cross roads, and the laying out of new roads, so as to fit the 
new head lines, and it necessitates the removal of old bridges and the 
construction of new ones, so as to connect the new cuts with the main 
or leading roads. 

The plantation has upwards of twenty ditches and contains numer- 
ous cuts to be attended to, and the evidence shows conclusively that 
the allowance of the jury for these important items is very reasonable. 

3. The third item covers mainly the damages to the drainage of the 
plantation. 

The record shows that its main drainage is by means of a bayou 
which runs to the rear, at about the centre of the place, and that 
several hundred acres of its lands had a surface drainage to that bayou 
which is crossed by the railroad at a point where such lands are in the 
main situated. The embankment of the road impedes that drainage, 
and, after heavy rains, the waters stagnate two or three days on these 
low lands, and sometimes back up on the higher and better lands of 
the place. In consequence of this defective drainage a large quantity 
of these lands have become unfit for cultivation. In addition to this, 
the record shows that the boxes and flues placed by the company in 
the leading ditches are defective, many of them being placed too high 
in the ditches, and others are too small for a free flow of the waters, 
from which, considerable damage is caused to the drainage of the place. 


This item also covers the loss occasioned to the place by the total 
loss of parcels of land included in triangles formed by the bayou men- 
tioned above, the railroad and large ditches. 

A careful scrutiny of the testimony has satisfied us that the allow- 
ance on the score of such damages is quite reasonable. 

The rule of law requires of a railroad company, in enforcing its right 
of way over the lands of others and in constructing its road, to have 
the adjoining lands and fields which it crosses, in the seme condition 
as regards the facilities of cultivation avd as concerns the utility of 
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State ex rel Ernst & Co. vs. Board of Assessors. 
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those lands to their owners, as they were before the entry of the com- 
pany. Bourdier & Belliesen vs. Morgan’s Louisiana and Texas R. R. 
Company, 35 A., 947; Vicksburg, Shreveport and Pacific Railroad 
 e Company vs. Dillard, Foster et al. 35 A. 1045. 

The record shows that, as the road crosses the defendant’s plantation 
at a considerable distance from the sugar-house, in the rear thereof, 
‘s and as the plantation has its shipping facilities from the Mississippi 
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river, it derives little or no benefit from the location of tlie road. We 
> | are unable to find any fault with the verdict of the jury. 
f _ Judgment affirmed. 


No. 9047. 
THE STATE EX REL. Ernst & Co. vs. THE BOAKD OF STATE AND ‘43 
City AssEssors. 

Relators. who are engaged in the business of milling rice, cannot claim the exemption from 
property taxation under Art. 207 of the Constitution in favor of manufacturers of flour. 
. The tact that, as an unavoidable incident of their milling business, a refuse is produced 
which is utilized and sold under the name of “ rice-flour” or “rice polish,” does net 

bring them within the letter or spirit of the Constitutional exemption. 
PPEAL from the Civil District Court for the Parish of Orleans. ee? 
Lazarus, J. 


W. B. Koontz for Plaintiffs and Appellants. 
C. F. Buck and L. O’ Donnell for Defendants and Appellees. 


The opinion of the Court was delivered by 
: FENNER, J. Relators, who are engaged in the business of milling 
| rice, sue to cancel an assessment on the property, machinery and other 
property employed by them in their said business, upon the ground 

. a that they are exempt under Article 207 of the Constitution. 

. 7 In the case of City vs. Ernst & Co., 35 A. 746, we have already held 
- that relators were exempt from license taxation on the ground that they 
¥ were manufacturers, within the purview of Article 206 of the Consti- 
tution. But a very different question arises when they claim the ex- 
emption from property taxation under Article 207. 

It is not sufficient, under the latter article, for them to be manufac- 
turers simply, but they must be manufacturers of some of the particular 
articles specified therein. They claim that the property for which they 
seek exemption is ‘employed in the manufacture of flour. 
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The object of the business of rice-milling is to clean and polish the 
grains of rice and to fit them for market in the form in which rice is 
usually sold. 

But it appears that, in the process of decorticating and polishing 
rice, as an unavoidable incident thereof, a certain quantity of dust or 
small fragments of the grain is thrown off, which is gathered and sold 
under the name of “rice flour” or “rice polish,” chiefly for manufac- 
turing purposes, though, sometimes, as feed. 

This is the foundation of the claim of relators that their business is 
that of manufacturing four. The pretension has so small a modicum 
of even plausibility to sustain it, that we may dismiss it from serious 
consideration. 

The formation of this so-called flour is a mere accident of plaintiff's 
business, and the article itself is refuse, which, under the nice econo- 
mies of modern manufacturers, is utilized. 

Relator’s case falls without the purpose and meaning of the consti 
tutional exemption. 

Judgment aftirmed. 








No. 8816. 


ALFRED LITTON ET AL. vs. HirRAM LITTON. 


Where land has been occupied by an heir in the presence of his co-heirs for many years 

without objection, and he has paid the taxes upon it, improved it. and protected it from 

a claim of a stranger ; in a suit by the co-heirs for the land and rents, his reconventional 

demand for reimbursement of taxes, etc. will be liberally allowed. and while the plaintiffs 

get judgment for the land, the defendant shall have judgment for whatever may have 
been of benefit thereto. 

PPEAL from the Eleventh District Court, Parish of Sabine. 


Pierson, J. 


J. F. Smith for Plaintiffs and Appellants. 
Chaplin, Ounningham & Chaplin for Defendants and Appellees. 


The opinion of the Court was delivered by 

MANNING, J. This action is for the recovery of two tracts of land, 
which may be designated as the Litton and Beckham tracts, in Sabine 
parish. The defendant disclaimed ownership of the Beckham tract so 
that the controversy was confined to the other. There was also a claim 
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for rents, and the defendant recovered for taxes paid, for improve- 
ments, and for expenses incurred in defending a suit of one Patterson 
for the land. : 

The tract in controversy belonged to John Litton who died in 1839. 
The plaintiffs and the defendant are his heirs. The prescription of 
thirty years is pleaded. The defendant first went into possession more 
than thirty years before the institution of this suit in 1877, but he 
moved away from it twice, and his possession has not therefore been 
continuous, and besides he has acknowledged the co-ownership of the 
plaintiffs several times and in various ways during his possession. No 
complaint was ever made of his exclusive possession of the land, or of 
his use of a few acres for tillage. One Patterson sued for the land in 
or about 1871, and Hiram defended the suit, calling in vain on his co- 
heirs to defray their shares of the expenses. One of them paid his 
quota after the suit had been gained. The defendant built a dwelling 
upen it many years ago, which seems partially to have gone to decay. 
No suggestion of rents being due was ever made until this suit was 
brought, and the parties lived in the neighborhood, and were fully 
cognizant of the use their co-heir was making of the land. The tract 
is not valuable, and a fair rent for it would be insignificant. 

During the whole of this occupancy, the plaintiffs never troubled 
themselves about the taxes. The defendant paid them. He has pro- 
duced receipts for several years. The plaintiffs do not pretend to have 
paid any taxes at any time. ‘ 

He occupied the land before their eyes, improved it, paid all charges 
upon it, and preserved it from the adverse claim of Patterson through 
the law suit without their aid. They never evinced any desire to claim 
their patrimony until near forty years after their ancestor’s death. 
They are entitled to it now, but the excessive claim they make for 
rents does not deserve the same consideration. 

The district judge knows the locality and the surroundings well. He 
knows the witnesses and heard them, and made an estimate from their 
evidence of what was due pro and con, and after allowing such modi- 
cum for rents as could fairly be claimed, and ascertaining what the 
defendant had paid for taxes, for defending Patterson’s law suit, and 
for the present value of the improvements, he struck a balance in 
favour of the defendant of four hundred and fifty-four dollars and fifty- 
eight cents and gave him judgment for that same, and to the plaintiffs 
judgment for the land. His judgment commends itself to our approval. 
It deals even-handed justice. 

Judgment affirmed. 
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No. 9145. 
JAMES GATLIN vs. J. S. HUTCHINSON ET AL. 


In a petitory action based on a title derived from the State, to property said to have been 
forfeited to the State, it is not enough for the plaintiff to prove his deed and its registry, 
He should show that the State had acquired a valid title to the property. 
PPEAL from the Eighteenth District Court, Parish of Tangipahoa, 
Thompson, J. 


W. B. Kemp for Plaintiff and Appellant. 
Marr & Reid for Defendants and Appellants. 


The opinion of the Court was delivered by 

BeRM@DEZ, (.J. This is a petitory action. The plaintiff claims to 
have acquired on the 12th of March, 1881, for $135 89, a tract of land 
in the parish of Tangivahoa, composed of 640 acres, from the State of 
Louisiana, at a sale made thereof, under the provisions of Act 107 of 
1880. 

The defense is, that the State never acquired title to the land, and 
could transfer none, the formalities required by law, as conditions pre- 
cedent to the validity of such acquisition by the State, never having 
been fulfilled; that the property belongs to the defendants by inher- 
itance. 

The prayer is, that plaintiff's demand be rejected and -that defend- 
ants be quieted and for general relief. 

From a judgment adverse to him, the plaintiff has appealed. 

On the trial the only evidence oftered by plaintiff was his title to the 
land, derived from the Auditor, and the registry thereof in the con- 
veyance book of the parish. 

The offer of defendants to show that the formalities have not been 
complied with, was resisted by the plaintiff on the ground that it was 
an attempt to annul a tax title, without having previously tendered 
the taxes paid, in the shape of a purchase price. 

The objection was properly overruled. The title on which plaintiff 
relies, is not one to property purchased ata sale of it for taxes, due by 
it; but is a title derived directly from the State, by ordinary contract, 
such as is daily entered into in conventional sales. In a case like the 
present one, it cannot be claime‘ that a tender is necessary as a condi- 
tion precedent, for although the defendant in a petitory action is not 
bound to attack the title of the plaintiff, still, he may do so when he 
specially alleges ownership in himself, and has an interest in having 
the title opposed to him annulled and so declared. 
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It was incumbent on plaintiff to have proved not only the title of 
the State to him and its registry, but also that the State had acquired 
a valid title to the property. This he has not done. 

While the record shows that the delinquent lists of 1877 was not 
sworn to by the tax collector and was not advertised as the law re- 
quire ; that it was filed neither in the recorders or auditor’s office, it 
fails to establish that the defendants have any title of ownership in 
themselves, although it proves possession by them. 


The judgment of the lower court correctly rejected plaintiff’s de- 
mand and properly quieted defendants in the possession of the prop- 


erty. 
It is aflirmed with costs. 








No. 9105. 
ALEXANDER M. Haas vs. Jonn T. RHODEs. 

This ease involves mainly questions of fact and the settlement of 
long and intricate accounts growing out of a reconventional demand 
—Suit brought on a mortgage note. 

The defense that the consideration of the note was for future plant- 
ing advances, and not for an indebtedness ereated before or at the 
passage of the act, is not a plea of entire failure of consideration, and 
does not shift the burden of proof on plaintiff. 

The Supreme Court cannot investigate long and intricate accounts 
covering minute details of several years’ dealings between parties, 
but in such cases, will remand the cause for examination of accounts 
sby auditors and experts. 

Judgment on main demand aftirmed, reversed and remanded in all 
other particulars. 

PPEAL from the Twelfth District Court, Parish of Rapides. 
Blackman, J. 


R. P. Hunter tor Plaintiff and Appellee. 
White & Thornton for Defendant and Appellant. 


The opinion of the Court was delivered by Pocué, J. 
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No. 2. 
THE STATE EX REL. ANDREW HERO. 
Praying for Writs of Certiorari and Habeas Corpus. 


The relator having in his possession certain movable property for which a writ of seques. 
tration was issued, and being ordered by the district judge to deliver said property to> — 
the sheriff, refused to obey the order and was imprisoned for contempt. He applied to’ 
this Court for writs of certiorari and habeas corpus. Held that his possession of the 
property not being under or by order of court, his 1efusal to deliver it to the sheriff, did 
not constitute a case of contempt, and that he is entitled to the habeas corpus from this 


Court. 


Leovy d& Krutischnidt for the Relator. 
W. T. Houston, Judge, Respondent, in propria persona, 


The opinion of the Court was delivered by 

FENNER, J. The respondent judge, in his capacity of Judge of 
Division B of the Civil District Court for the Parish of Orleans, in a 
‘ certain cause, entitled Succession of Kate Townsend, pending in said 
court, issued an order or writ of judicial sequestration, commanding 
the sheriff to sequester and take into his possession property belonging 


to said succession and, specially, certain movables stated therein to be 
in the possession of the relator, Andrew Hero. 

The sheriff, in execution of said order, demanded from Hero the de- 
livery of said movables, who failed to make such delivery, denying — 
that he had possession thereof. Thereupon the judge issued a rule 
upon Hero to appear at a fixed day and show cause why he should not 
be punished for contempt of the order and authority of the court. 
Said rule was duly served. Relator made return thereto, denying that 
he had possession of the property, disclaiming any contempt or dis- 
obedience of the order of the court, and averring that he had delivered 
to the sheriff all property belonging to the succession, which was in* 
his possession at the time when the writ of sequestration was issued or 
when demand thereunder was made by the sheriff. | 

After trial of the rule, the judge made the same absolute, and issued 
his commitment in the following words: ‘‘ Whereas, Andrew Hero, 
Jr., has been found guilty of contempt of the authority of this court 
after due trial on rule, in this, that the said Andrew Hero failed and 
refused on the 28th of January, 1884, and still refuses to deliver to the 
Civil Sheriff of the parish of Orleans, notwithstanding due demand 
made on him by the said Civil Sheriff under a writ of judicial seques- 
tration duly issued in the matter of the Succession of Kate Townsend, 
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commanding the Civil Sheriff to seize and to take into his possession 
all the effects, movables and immovables of the succession of Kate 
Townsend, the diamonds and other jewelry of the succession, notwith- 
standing demand duly made on said Hero and notwithstanding that 





e the said Hero admitted in open court on the 26th of January, 1884, that 
to" he had the said diamonds and jewelry in his control and keeping, 
the which diamonds and jewelry the court now finds and believes to be still 
ws within the control of the said Hero; and whereas, the said Andrew 
Hero hasbeen found guilty of contempt of the authority of this hon- 
§ orable court after due trial, in obstructing the Civil Sheriff in the exe- 
cution of said writ of judicial sequestration in failing to deliver the * 
said diamonds and other jewelry to the said sheriff, notwithstanding 
the said Hero had them in his hands or under his control and in failing 
to state to said sheriff the place of the present concealment of the said 
of diamonds and jewelry, now, therefore, you, the said Civil Sheriff, are 
a hereby commanded, in the name of the State of Louisiana and of the 
a 4 Civil District Court, to convey the body of the said Andrew Hero, Jr. 
ig : to the parish prison and there deliver him to the Criminal Sheriff and 
go the keeper ot the prison, who is hereby authorized and commanded to 
e a imprison the said Hero for the term and space of ten days, or until he 
F shall deliver to the said Civil Sheriff the said diamonds and jewelry, 
_ (describing the same) and this shall be the warrant of the Civil Sheriff 
¥ as well as the keeper of the parish prison.” 
. : Relator herein, alleging sundry nullities and irregularities, applies 
t 4 for writs of certiorari and habeas corpus and prays to be set at liberty, 
, and that the order committing him to prison for contempt be declared 
t ‘ absolutely null and void. Y 
: So far as the relief under the writ of habeas corpus is concerned, it 
1 a must be denied for lack of jurisdiction, upon the grounds fully set 
oa forth in the case of State ex rel. Debuys vs. Civil Sheriff, 32 A. 1225. 
On the application for the certiorari, the argument at bar took a wide 
and unwarrantable range. Our investigation must be confined to the 
i = questions of the regularity and validity of proceedings as disclosed on 
a the face of the record. State ex rel. Wintz vs. Judge, 32 A. 1222. 
-_ | The proceedings present no defect of regularity. The rule to show 


¥ cause why he should not be punished for the alleged contempt was j 
regularly served and tried and relator was allowed to produce evidence 
and argument in his «defense. 

The only question left is whether it appears from the face of the 


proceedings that the order committing relator to prison for contempt 
23 
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was one which the judge was without power or authority to make, and, 
therefore, null and void, in which case he is entitled to relief by cer- 
tiorari. State er rel. Livesey vs. Judge, 35 A.741. 

The precise act for which relator was condemned for contempt, ap- 
pears not only on the face of the rule, but of the order of commitment 
itself. 

If the order, with disobedience of which the relator is charged, was 
one in its nature not enforceable by process for contempt, then the 
order committing him for contempt is unauthorized and null and void. 


What was the order? As already stated, it was an order command- 
ing the sheriff to sequester certain property belonging to the succes- 
sion and stated to be in the possession of relator. Conceding that 
after notification and demand by the sheriff, this had all the effect of 
an order directed to relator commanding him to deliver, would his re- 
fusal subject him to punishment for contempt? It is not pretended that 
relator held the property under any mandate or authority derived from 
the court, or was, in any peculiar manner, subject to its orders. He 
was a third person so far as the succession is concerned. 

It appears clear that such an order could not have a greater effect 
than a writ of possession issued in execution of a final judgment decree- 
ing the delivery of a specific object: yet, even in such a case, the party 
condemned could not be punished for contempt for refusal to deliver. 
On the contrary, the Code of Practice specifically provides a different 
remedy, viz: in ay action for damages, or by distraint of the other 
property of the debtor. C. P. 635-6, et seq. 


It thus appears that our law does not authorize the enforcement of - 


final judgments, much less of ex parte orders, directing the delivery of 
property, by process for contempt. 

We lay this down as a general proposition. There may be excep- 
tions, but certainly the case at bar is not one. 

The relator does not confess possession and defy the authority of the 
court, even if that would justify such a proceeding, on which we ex- 
press no opinion. 

On the contrary, he denies under oath that he had possession when 
delivery was demanded, or even when the order of the court was issued. 
If th‘s be true, it may be impossible for him to comply with the order 
of the court, and in that event, under the commitment as it stands, his 
imprisonment would be for life. 

It is true the court finds the fact against him, but this is not sufticient 
to make the case an exception to the rule above announced. The 
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effect of the proceeding here is to impose imprisonment as a means of 
enforcing obligations, or as a penalty for failing to fulfil obligations. 
This our law does not, save in exceptional cases, permit. Our law is 
quite as exact in providing for the “execution of judgments requiring 
” as for the “‘execution 
‘of judgments directing the payment of a sum of money.” These form 
the subjects of separate sections of the Code. There seems no more 
authority for issuing process of contempt in aid of one than of the other 


something to be given or something to be done, 


execution. 


It is, therefore, ordered, adjudged and decreed that the order com- 
mitting relator to prison for contempt be declared null and void and be 


set aside. 


DISSENTING OPINION. 


BermupeEz, C.J. It is indisputably settled in the jurisprudence of 
this State that, in matters of habeas corpus, this Court has no jurisdie- 
. tion, unless in cases in which an appeal lies. State ex rel. Geele; State 
ex rel. Wood, 30 A. 450, 672; 32 A. 1225; State ex rel. Brown; State er 
rel. O’Mally, O. B. 56, fol. 661, 695; 28 A. 82, O. B. 53, p. 44; p.279, ete.; 35 
A. p. —, ete. 

It is also unquestionably finally determined that, in cases of certio- 
rari, where the remedy is invoked as auxiliary to relief and habeas 
corpus, this Court has likewise no power to revise the proceedings 
where it has no jurisdiction over the main matter—that is, the habeas 
corpus application. Same authorities, specially those of Brown and 
O’Mally. 

It is, besides, established by adjudicated and unassailed precedents, 
that in original and independent cases of certiorari instituted to test 
the validity of proceedings in unappealable cases, this Court will not 
inquire into the intrinsic, but merely into the extrinsic, correctness of 
the proceedings attacked; in other words, that its investigation is to 
be restricted to matters of form and not of substance. Same cases and 
others referred to in those of Brown and O’Mally. 

In matters of contempt, this Court has decided that it will not inter- 
fere whether the complaint appear in the shape of an application for 
habeas corpus, or prohibition, or certiorari; in the first instance, because 
the matter is not appealable; in the second, because it is not the proper 
remedy; in the third, whenever the proceedings appear to have been 
regularly conducted, unless in cases of manifest usurpation .of power 
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and consequent abuse of authority, and unless the commitment is in- — 


valid on its face. Same cases, etc. 


In‘a case of contempt, where the act done had been charged to have ; 
been committed out of the presence of the court, where the offender 
had been sentenced without a hearing, this Court has annulled the pro- — 


ceeding, for the reason that, in the particular instance, a rule should 
have been issued and the offender should have been tried contradicto- 
rily, allowed to introduce evidence and have himself represented by 
counsel. State ex rel. DeBuys, 32 A. 1256. 


In an anterior case a witness, imprisoned for contempt for refusing — 
to answer a question which the court had ordered him to answer, ap- — 


plied for a certiorari but was denied the relief sought. 
The court there held that the writ is limited to cases where it ap- 
pears on the face of the record that the proceedings are absolutely null. 


The court took occasion to say that, if there had been abuse or even - 


error in the exercise of the judicial power conferred upon the district 


judge and if the relator were. a sufferer thereby, and even if the law. — 


provided him no redress, his case would merely illustrate the inevita- 
ble imperfections of all human devices to secure an infallible adminis- 


tration of justice and flawless protection of rights. * * * Mere : 
error in the decision. of questions properly submitted to their determi- 
nation (inferior courts) and regularly determined, can only be corrected 
in the exercise of a jurisdiction purely appellate.” 


The relief asked was denied. State ex rel. Wintz, 32 A. 1225. 
In another case in which the power of the court to issue an injune- 


tion had been questioned, this Court held that, as there was no warrant ‘ 
in law authorizing the court to issue the writ, although provisionally, — 


a disregard of its prohibition could not be treated as a contempt and 
the offenders were released. State ex rel. Livesey, 35 A. 741. 


So that it is clearly established that whenever the proceedings to ; 


punish for a contempt appear to have been regularly conducted and 


the commitment is in proper form, this Court will not interfere, unless — 


in cases of evident hardship and oppression. 


In the present instance it is manifest that this Court has no jurisdic- “ 


tion as far as the habeas corpus application is concerned. The certiorari 


proceeding having been invoked as an ancillary proceeding to that for — 
a habeas corpus should likewise be non coram judice, under the maxim ~ 


that the accessory follows the principal. 


But were it not so, taking the application for a certiorari before the © 
court to be an independent, as those in the DeBuys and Livesey cases, ~ 
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it is glaring that the relator was proceeded against by rule, that he was 
allowed to adduce evidence and otherwise to be contradictorily heard, 
that the commitment shows on its face these contradictory proceedings 
and that after such trial he was found guilty of contempt and was con- 







demned to imprisonment. 















aa Before such proceedings the court should pause, and mindful of the 
re importance of the exercise of the power of punishing for contempt, 
Pe which is inherent as a matter of necessity in all courts, no abuse of 

J authority or oppression appearing, the court should decline to inter- 
i pose its authority to annul the proceeding to release the offender. ° 
i. But it is contended that the commitment sets forth a state of facts 

which, even if true, would not justify a punishing for contempt, and it 

p- is pointedly claimed that where a court directs a party not connected 
ll. with the suit to deliver to a sheriff property in his possession, but to ew 
= which no claim whatever is set up, and such party refuses thus to de- 
tot liver the property, this is not contempt and the recreant party cannot 






be punished for such refusal to obey, because the court has no power 
to enforce obedience to its orders in that manner. 






Now, in order to establish that theory, a parallel is sought to be 





















is- 

re established by punishment for contempt, and judgments final and exec- : 

i- utory directing the delivery of property by a party to a suit to the 

od other, and it is insisted that because the law provides in what manner 
such judgments are to be enforced and executed, resort to punishment ‘ 
for contempt cannot be had a fortiori against persons who are not par- 

63 ties to the suit and who cannot be placed in duriori casu. 

at There is no parity between the cases, either in their nature or in 

; their character. . 

d Judgments to deliver property are in favor of parties litigant, they 
are rendered in a civil matter, and their enforcement and execution are 

a specially provided for. 

d Decrees or orders under which are issued commitments to punish for . 

8 contempt are in vindication, not of the rights of litigants, but of the ; 
authority of the State, represented by a judicial officer. They are quasi 

. criminal. They concern the well-being and good order of society and 

j are the only mode in which the authoyity of courts can be made to be 

r respected. 

If the doctrine is recognized, that refusal to deliver property to the 






executive oflicer of the court, when a special order is made therefor, 
cannot be punished, when the refusal emanates from one not a party 
to the suit, and that such order to deliver can only be enforced against 






SUPREME COURT OF LOUISIANA. | 





State ex rel. Hero. 
such party in the same manner that a judgment for delivery of prop- 
erty against a party to the suit, can be, then let it be said that the 
administration of justice may become a farce and a mockery. 

There can be no doubt that the property in question must be con- 


sidered as property in the custody of the law, belonging as it does to a 


succession; that the court having found that it was in the possession 


of the relator, who, claiming no title to it and, therefore, without war- 
rant, refused to deliver it to its executive officer, it was a clear case of 
contempt. State vs. Start, 7 Lowa, 501; Hull vs. Thomas, 3 Edw. 


4“ 


236; Williams vs. Durnelle, 51 Cal. 442; Smethurts Case, 2 Sandf. — 


724; People er rel. vs. Brown, 4 Paige, 405; Noe vs. Gibson, 7 Paige, 
513; Wells on Jurisdiction, p. 177, sec, 178; Hurd on Habeas Corpus, 7. 

While it cannot be denied that in the exercise of our supervisory 
powers, we may, by certiorari, inquire into the validity of a commit- 
ment for contempt, it is likewise indisputable that where the commit- 
ment was issued after a contradictory proceeding and shows on its face 
that the facts found constitute justification for the punishment, this 


Court shall and cannot interfere. Commonwealth vs. Newton, 1 Grant’s 


Cases, 453; Willamson vs. Lewis, 39 Penn. St. 30; Ex parte Perry, 2 ~ 


Daly, N. Y. 530; Maryland ex parte Maulsly, 13 Maryl. 621. 

The district judge was right in setting forth the facts found by him. 
It is the duty of the inferior courts always so to do, in order that the 
superior court may be fully advised as to the rightfulness of the com- 
mitment, for, otherwise, it would be in the power of such courts, by 


making a general warrant of commitment, to deprive the higher court, ~ 


of its right to review. Hurd on Habeas Corpus, pp. 414, 415, note. 


Considering, therefore, that the commitment in this case was issued 


by a competent court, that the proceedings were regularly instituted, 


contradictorily conducted and determined; that the lower court had 


the power to punish for contempt, for the omission, failure or refusal 


to do the act which it thought should be done, namely: the delivery 


to the sheriff, of personal property belonging to a succession, in the ~ 
custody of the court, to which, the relator raised no title and which the © 
court found was,in his possession when the rule for contempt was tried — 
and decided, I think that the application for relief should be dismissed. 7 


Manning, J. 1 concur with the Chief Justice. 


Rehearing refused. 
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the — McILVAINE & SPEIGEL vs. Mrs. M. C. LEGARE AND LEON GODCHAUX. 



































A purchase of movable effects in another State, for delivery in this State, to be paid for on 
inspection, evidences a contract to be executed in this State. 


=e The vendor of such property is entitled, under our laws, to the vendor's privilege on the 

0 & ; movable effects to secure the payment of the stipulated credit instalments. 

jon @ PPEAL from the Twenty-second District Court, Parish of Ascen- 

yar- | Lt AX sion. Cheevers, J. ‘ 

p of a 

iw Edward N. Pugh for Plaintiffs and Appellants : Neg 
. : 

df, FACTS. 

} 1. This case was remanded for the taking of further testimony as te whether the contract 

ige, . of sale between plaintiffs and Lagaré was consummated in Louisiana or Ohio. 34 A. 926. 

709 2. An executory contract between plaintiffs and Legaré was made in Ohio, subject to the sus- 

i pensive condition that the boilers were delivered in Louisiana to the vendee and fonnd, - 

ory — after personal inspection and view, in good order and satisfactory. The contract only be- b 

Lit- came an executed one and the property transferred on the fulfilment of these conditions 

it in Louisiana, the risk up to that time being on the vendors. 31 A. 599; C.C. 10; 4A. 


729; Benjamin on Sales. sections 319. 651, 308; 21 A. 412: C. C. 2471, 2460, 2044; 22 
ace * Wall. 180. 


. LA Ww . 
his — 

a A. Agreements legally entered into have the effects of law on those who have formed them 
it’s ; i They cannot be revoked. changed or altered unless by mutual consent of the parties. 
52 | B. Contracts are always presumed to be made with reference to the laws that govern them 


and their subject matter, which laws enter into and form a part and portion thereof. 
, C. When there exists all the conditions which by law create and bring about a certain legal 
im. result, the effects flowing legally from such a state of facts will follow, whether the parties 
; foresaw or intended them or not. Opinions of parties have no effect on legal rights. A.— 


he i C. ©. 1901. B.—Hen 1012, No.3; 33 A. 19; 34 A. 675; 99 U.S. 323; 98 U.S. 365; 20 A. 
m- 180; 12 A. 720—*: always in accordance with and submission to all the laws that may in 
by a any way effect his contract.” C.—30 A. 643, 654; 29 A. 347; 32.A. 217; 274. 611; 21 
, A. 361. 
ut Things of which the buyer reserves to himself the view and trial. although the price be 
, agreed on, are not sold until the buyer be satisfied with the trial, which is a kind of sus- 
- 3 pensive condition of the sale. C. C. 3044, 2060, 2471; Benjamin on Sales, sections 319, 651, 
‘ 308; 21 A. 413; C. C. 2043, 2044. 
dy Where obligation has been contracted on a suspensive condition, the thing which forms the 
ad subject of the contract is at the risk of the obligor until the event which forms the condi- 
al a tion has happened. C. C. 2043, 2044, 2471. 
4 The acceptance to form a contract must be in all things conformable to the offer. It is indi- * a 
ys visible and must be accepted in its entirety. C. C. 1805. 
he If he has not accepted the contract accerding to its terms, there is no contract, etc.; if he 
he has accepted in the only way in which he could acéept, he is bound by the act, and can- 
od. P not gainsay its meaning and purport. 21 A. 622; 30 A. 253; 30 A. 766; 1 L. 188; 33 A. 
4 581; Benjamin on Sales, section 39; C. ©. 1811; 33 A. 580; Hen. p. 1002, Nos. 22, 16. 
d. Where a contract of sale is entered into in one State, to be performed in another, the laws of 






the latter govern its performance. A contract of sale made in Ohio to be executed in 
Louisiana, and upon inspection and view by the vendee, and his acceptance there of the 
property sold, if the same be in good order and satisfactory, falls under the law of Lou- 
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isiana, and the vendor’s privilege attaches. Hen. p. 1015, No. 10; 106 U. S. 128; 91 U.S. 
406 ; 31 A. 599; 17 L. 590; 10 A. 729: 22 A. 419; C.C. 10; 25 A. 422. 


R. N. Sims for Defendants and Appellees : 


The evidence shows conclusively that the locus contractus was Cincinnati, in the State of 
Ohio. The sale was made and consummated there. 2 A. 984; 8 M. 134; 25 A. 232; C. 
C. 2456. 


The Plaintiffs made no effort to show that there exists a vendor's privilege upon mova- 


bles under the laws of the State of Ohio. 

Such a privilege is unknown to the common law. 8 Martin, 135; 2 A. 335, 9384; C. C. art. 
10; 16 A. 158; 25 A. 232. ’ 

This Court will take judicial notice thereof, and that the common law forms the basis of 
the jurisprudence of Ohio. 2 A, 335; 16 A. 158; 8 Mart. 135; 2 A. 934. 


~ 4 : . 3 
All of the above decisions under third and fourth heads were expressly reaffirmed by this 
Court in the original decree herein, and those questions are settled irrevocably so far 
as this case is concerned. 


The plaintiffs are not seeking to enforce an alleged privilege against J. C. Legaré or Mrs. 
Logaré, but against Leon Godchaux, « third person. 


Privileges are to be strictly construed. C. C. 3185, 3312; Hennen 1238, No. 3, and cases 
noted; Succession of Cox. 32 A. 1035. 


As against third persons they must be conclusively established. 10 A. 429; 13 A. 352. 


The opinion of the Court was delivered by 

PocnE, J. Plaintiffs seek to subject to their vendor’s privilege, three 
sugar-house boilers and accompanying outfit which they sold and de- 
livered to the defendant, Mrs. Legaré, on a plantation which was sub- 
sequently purchased from her at a private sale, by the defendant, God- 
chaux. : 

The cause was before us last year, and it was then remanded to the 
lower court for the purpose of taking testimony to show the place where 
the contract was entered into or completed. 34 A. 923. 

After trial under that order, the district court found that the con- 
tract had been made and executed in the State of Ohio, and held that 
under the common law, which prevails in that State, plaintiffs had no 
privilege on the boilers. It, therefore, rejected plaintiffs’ claim for a 
privilege, and they appeal. 

The sole question presented involves the discussion of the exact 
place at which the contract was completed. 

The negotiations between the plaintifts, who are boiler makers in 
Cincinnati, Ohio, and the defendant, Mrs. Lagaré, who was at that 
time a planter, and a resident of the parish of Ascension, in this State, 
were carried on exclusively by correspondence. 

Their letters show that the boilers were to be made to Mrs. Lagaré’s 
order, and to be delivered to her on a steamboat at Cincinnati, where 
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they were to be paid for on delivery, one-half cash, and the other half 







































fe 
by her note, payable in December following. , 
Had the correspondence ceased at that point, and had the contract 
sof been closed and executed under those stipulations, the controversy 
2. - would undoubtedly fall under the laws of Ohio, and the case would be * 
ins with the defendant, Godchaux. 


But the record shows that in her letter of May 27, 1877, Mrs. Legaré 
rt. in ordering the boilers under plaintiffs’ conditions, refers them for the 
cash installment to her merchant or agent, L. Godchaux, of New Or- 


of P . 
leans, and requests them to write to the latter so as to arrange prelim- 

sie inaries for the payment in question. Conforming to her desires 

far plaintiffs wrote to Godchaux, under date of June 1, 1877, in the follow- 


ing words: 
rs. | ‘‘We have contracted with 8. Cecil Legaré” (Mrs. Legaré’s attorney- 
in-fact ) ‘“‘for the construction of three boilers, drums and fixtures, for 


"a the Souvenir Plantation. He asks us to advise you of same, and di- 
‘ recting to draw on you for one-half amount ( $1075) when outfit is 4 
shipped. We expect to have all complete and ready in about three 
3 weeks.” 
This notice was answered by Godchaux on June 4, as follows: 
e 


‘Your favor of Ist inst. came duly to hand. We will pay your drafts 
($1075) for one-half of Dr. S. C. Legaré’s contract with you, against Dr. 
Legaré’s receipt of the boilers, etc., in good order and satisfactory.” 

It is too plain for argument, that the terms of this letter, if accepted 
by the contracting parties, operated a most material modification of 
— the original contract which the latter had contemplated. 

The evidence in the record shows to our entire satisfaction that the 
conditions therein contained, were accepted by both parties. 

True, the plaintiffs made no answer to the hew proposition, but they 
acted under it, and hence they gave an implied but unmistakeable as- 
sent thereto. C. C. 1811. 

Without the assistance of her merchant, Mrs. Legaré was powerless 
to comply with the stipulation of a cash payment of the boilers on de- 
livery. Hence she referred plaintiffs to him for his consent to advance 
the necessary funds, and in giving his assent, he dictated his own 
terms, which practically altered and essentially modified the contract, 
which would have been entirely abrogated without his concurrence. 

: Under the original stipulations, the boilers were to be delivered and 
__ paid for in Cincinnati, and would thus have become the property of 
Mrs. Legaré before leaving that city. Under Godchaux’s stipulations 
they remained plaintiffs’ property until delivered to and accepted by 
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Mrs. Legaré, or her agent on her plantation. Had the boilers on in- other 
spection been found not to be of the prescribed dimensions, or of the contr 
required quality of material and workmanship, the delivery and the contr 
contract would not have keen completed, and the payment would have inspe 
been withheld. Otherwise, if the boilers had been considered as de- — 134; 
livered by shipment at Cincinnati, in accordance with the origina Loeb 
stipulations. Un 
The terms required by Godchaux were brought to the notice of Mrs. coulc 
Legaré, who, of course, acceded thereto. entit 
Her assent is shown by her subsequent correspondence and by a for- movi 
mal notice which she gave to plaintiffs, on the day that the boilers It 
were received on her plantation, at which time only, and not before, | appe 
she authorized the latter to draw on Godchaux for the cash payment. | creet 
The acceptance of those terms by the plaintiffs is shown by the fact drun 
of their shipping the boilers without exacting the previously stipulated — Souv 
cash payment, and by the additional fact of not drawing for the same one | 
before receipt of the notice which was sent to them by Mrs. Legaré, on per : 
the 30th of August, 1877. The boilers had been shipped as far back as ~ of th 
the 14th July—the delay of delivery having beeu caused by the sinking and 
of the boat on which they had been shipped. of tl 
Had they been lost in transitu, the loss would, beyond a doubt, have 
been that of plaintiffs, under the contract as modified by the terms 
imposed by Godchaux, himself. Such was the very object of the stipu- 
lations contained in his letter to plaintiffs. He cannot, now, escape 
the consquences of his own acts in the premises. 
The direct and immediate effect of the moditication of the contract, 
made it only executory and subjects it to the laws of Louisiana, govern- 
ing such contracts. The, new stipulations, emanating from Godchaux 
and accepted by all parties, engrafted a suspensive condition in the 
contract, under which it could not be executed before delivery of the © 
things sold, in this State. Hence the conclusion that it thus became a 
Louisiava contract, and that its enforcement must be tested under the 
laws of this State. C. C. 2043, 2044, 2471; Beirne & Burnside vs. 
Patton, 17 La. 589; Overend Gurney & Co. vs. Robinson, 10 A. 728; 
Maillard vs. Nihoul, 21 A. 412; Duncan vs. Helm, 22 A. 418; Chaffe & 
Sons vs. Heyner, 31 A. 599; Benjamin on Sales, sections 308, 319, 651. 
We have given due consideration to the authorities invoked by de- 
fendant’s counsel in support of his proposition that this contract must 
be construed under the laws of Ohio, but the decisions which he has 
quoted present cases of purchases made by residents of this State, in 
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other States of the Union and in foreign countries, and they present 
contracts which contained no stipulations of a suspensive condition, 
contracts in which the purchasers had not even received the right of 
inspection of the articles bought by them. * Whiston vs. Stodder, 8 M. 
134; Colt vs. O'Callaghan, 2 A. 984; Brent vs. Strouse, 16 A. 158; 
Loeb vs. Blum, 25 A. 2382. 

Under the circumstances of this case, we conclude that the contract 
could be executed in Louisiana only, and that plaintiffs are, therefore, 
entitled to the protection of our laws on the question of privileges on 
movables. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be annulled, avoided and reversed; and it is now de- 
creed that a privilege be recognized in favor of plaintiffs, on the boilers, 
drums and fixtures sold and delivered by them to Mrs. Legaré, on the 
Souvenir plantation in the parish of Ascension, to secure the sum of 
one thousand and seventy-five dollars, with interest of eight per cent 
per annum, from January 5, 1878, until paid, together with the costs 
of this appeal, the costs incurred in the lower court in the present case, 
and one-half of the costs incurred in the first or previous trial below 
of this case. } 








No. 9054. 


THE StaTE or Louisiana vs. Louis BLASER. 


The ordinance of the city of New Orleans which exacts twenty-five cents for every load of 
supplies, especially in so far as it affects the products of gardeners sold by themselves 
at any of the public markets of the city, is intended to raise a revenue. 

Either as a tax on property or as a license, it is unconstitutional, null and void. 


\ PPPEAL from the Second Recorder’s Court of New Orleans. 
i. Ford, J. 


Chas. F. Buck and Wynne Rogers for Plaintiff and Appellee. 


Blanc & Butler for Defendant and Appellant: 


1. ‘The * Gardeuers’ Tax.” levied by Section 9 of City Ordinancs 479, C. S., is admitted to 
be without authority under the taxing power delegated to the city of New Orleans. 

The taxing power of the city is its only power for obtaining revenue, by exactions or 
contributions levied upon its citizens, and that power is limited to the ad valorem or 
property tax and a tax on occupations known as the lcense tax. The first of these is 
again limited to ten mills on the dollar of valuation. Const. 202, 203, 206, 209; City Char- 
ter, Acts 1882, 14; 33 A. 833; 34 A® 840, 1050; Cooley, Taxation, 209. 

3 The counsel for the city argues that the “tax” is a police regulation imposed under the 
This we deny. 


te 


police power. 
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The tax is a palpable effort to obtain revenue and the police power cannot be used for 
purposes of revenue. ag ambre vs. Clere, 34 A. 1052; Dillon, Mun. Corp. 3d ed, § 768 
(old ed § 609); 34 A. 750; N, J. Law 280: 7 Tl. 406. 

Primarily, all exacted pd Bo sham are for revenue, nor can they be referred to the 
police power unless it is clearly shown to be for police regulation—that they are ezxelu- 
sively used for that purpose. 34 A. 1052, 

An exaction of money for the pursuit of an ordinary business, in its nature useful and 
advantageous to a community, is to be taken as one made for revenue and not a police 
regulation. 34 A. 750 

Nothing in tke ordinance tends to show that the “tax” is imposed to defray the mere ° 
cost of a permit or regulation. The amount of twenty: -five cents per day, or $91 50 per 
annum, is so extortionate as to divest it of all semblance of a police-power fee. In none 
of the instances of the imposition of a fee under the police power on yendors of provi- 
sions, or on such ordinary occupations necessary to the welfare of the citizen, has a like 
amount been admitted as proper. The amount is itself evidence of the purpose to ob/ 
tain revenue, 31 A. 828; Ash vs. People, 11 Mivh. 347; City vs. Bryan, 10 Ohio, N. S. 
625; Magin vs. Yeunville, 3 Ala. 137; Dillon, Mun. Corp. § 361, note, § 386, note; St. 
Paul vs. Treager, 25 Minn. 248. 

The city of New Orleans can exercise no police power beyond that granted by the Legis- 
lature What the city claims to doas a police regulation must have been clearly granted 
by the General Assembly. Cooley, Const. Lim. 191, 387; 29 A. 21, 261; 32 A. 923, 1293; 
34 A. 750; 34 A. 1051; Dillon, Mun. Corp. 3d ed. § 141; Cooley, Taxation, 408. 

The grant of power to exact money for police regulation is more narrowly construed 
than that for revenue. Cooley, Taxation, 403. 

. When the power to exact money for police regulation bas been allowed, the power was 
granted in terms expressly giving the right to ‘* tax” or to require a ‘“‘license ” or *‘ per- 
mit,” and even then it was restricted to a reasonable fee for issuing the “license.” The 
power to regulate and make police rules for government of markets, vendors of commod- 
ities, etc., does not include the power to exact money or license fees. Dillon, Mun. 
Corp. 3d ed. §§ 36), 357 (2d ed. § 291); § 768 (2d ed. 609); 358, note 1; 359, note: 361; 25 
Minn. 248; 7 Ind. 8&6; 16 Wis. 298; 11 Mich. 347; 29 Iowa, 123; 39 Conn. 144; 41 N. J. 
L. 71; 34 A. 1050. 


Sambola & Ducros on the same side. 


The opinion of the Court was delivered by : 

Pocuk, J. The defendant resists the enforcement of an ordinance 
of the city of New Orleans, exacting from gardeners the payment of 
twenty-five cents for every load of vegetables which they convey to, 
in carts or wagons, and sell at any of the public markets of the city, 
in case they do not occupy a stall or stalls in said market. 

He has taken this appeal from an adverse judgment. 

He charges that the exaction is a tax or licen8e for revenue, and that 
in either case, it is violative of the Constitution and unwarranted by 
law. 

The city attorney contends that, although the ordinance calls for 
the payment of money, it is not necessarily a tax or license for revenue 
and that the right to impose and enforce the exaction is derived from 
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the city’s police powers, as an incident of its power to establish and 

: regulate public markets. 

E. The record shows that the defendant is a gardener, and that he raises . 
the vegetables which he conveys to, and offers for sale, near the public 
markets in this city, in his own wagon, for the running of which he 7 . 
pays the regular city license. Hence it is clear that the exaction can- 
not be enforced if viewed either in the light of a tax or a license, or if 
viewed and 1esting under the city’s taxing power. 








































This proposition is conceded by the city attorney, who, as stated above, 
rests his case on the proposition that the right claimed in the premises, 
is derived from the police power, as contradistinguished from the tax- 
ing power. - 

The question for solution in the case is, therefore, to ascertain 
whether the present ordinance rests on the police or on the taxing 
power of the city. It reads as follows: 

“That each and every cart or wagon conveying supplies to the public 
markets in this city, for sale by any person or persons not occupying 
2 a stall or stalls in said market, shall pay for each and every load twen- 

ty-five cents, for which payment or payments the driver or owner of 
each and every cart shall receive a receipt, which receipt shall entitle 
him to visit and deliver his goods at each and all of the public markets 
of the city on the day such payment or payments have been made. 
All butchers’ carts, and all other carts and wagons owned by occupants 
of stalls and stands in any of the public markets and used in convey- 
ing supplies to such stands and stalls, shall be exempt from this tax. 
No cart or wagon shall remain at any of said public markets except 
between the hours of 3 a. m. and 12 m.” 


& It will at once be noticed that the ordinance discriminates in favor 
4 ’ of the carts or wagons owned by persons occupying stalls in the 
markets. 


; Hence, it cannot be said that the exaction is intended as a means to 
2 | meet the expense of the police necessary to preserve order among the 
wagons and the teamsters, or for the expense of maintaining the clean- 
liness in the portions of the streets thus occupied at stated times of 
the day. In the absence of the wagons falling in the category of the 
defendant’s, other vehicles and other drivers would be there and would 
need the same supervision and cause the same filth necessary to be 
cleansed. 


hee 






It cannot be said that the exaction is necessary to meet the fee for 
issuing the license authorizing the dealer to back up against the ban- 
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quette. At the rate of only one load each day, the dealer would pay 
some $91 a year, an amount out of all proportion to the probable cost 
of such permit or license. 

Nor could the exaction be justitied on the ground of the market 
facilities or accommodations afforded to the gardeners by the city or 
market lessees. The record shows that they are not even afforded a 
shelter against either rain or sun. . 

It further appears that the sums thus collected enure to the immediate 
or direct benefit of the market lessees or farmers, on whom is imposed 
the duty and expense of providing for the cleanliness of the markets 
and the adjacent streets. 

The advantage to be derived by the city from the exaction is the 
enhanced rate at which the markets will be leased. The consequence 
is, therefore, an increase of her revenue. As stated above, the presence 
of these dealers and their teams at the public markets does not entail 
an additional expense to the city, but the contribution required of them 
has a direct tendency to increase her revenue. Hence the conclusion 
that the whole scheme is simply a mode of creating a revenue and that 
its enforcement cannot be justified under the police power. 

If viewed in the light of a tax on the dealer’s property, it is uncon- 
stitutional under the provisions of Articles 203 and 209 of the Consti- 
tution; if considered as a license, it is violative of Article 206. State 
vs. Putamia, 34 A. 750; City vs. Graves, 34 A. 840; Deleambre vs. 
Clerc, 34 A. 1050. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be annulled, avoided and reversed. It is now ordered 
that the prosecution against the defendant be dismissed. 


CONCURRING OPINION. 


BERMUDEZ, C.J. I rest my concurrence on the decree on the ground 
that the facts disclosed do not justify the adoption and enforcement of 
the attacked sections of the ordinance. 

In the exercise of their police power, which implies those to regulate 
markets, streets and public places, municipal corporations have the 
unquestionable right to pass and execute such legislation, provided the 
exaction be necessary and reasonable, actually used for police and not 
for revenue purposes. Burroughs on Tax, 392; Cooley C. L. 231, 396, 
403, 572; Dillon M. C. 25, 28, 91, 118, 166, 294, 384, 742; 2 Kent, 278, 
339; Blackstone, 4, 162; Wartman’s case, 33 Pa. St. 202,9; Nightin- 


gale in re, 11 Peck Mass. 168; Cincinnati vs. Buckingham, 10 Ohio in. 
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Bank, 261; Ash vs. People, 11 Mich. 347; Chicago Warehouse cases, 63 
Ill. 80; Johnson vs. Philadelphia, 60 Penn. 451; Bush vs. Seabury, 8 
Johns. N. Y. 408. See also, 7 Cowan, 349; 9 Mich. 253; 15 Conn. 475, 
501; 3 Ala. 1387, 28, 577; 6 Ala. 899; 7 lifd. 86; 8 Ind. 34, 57; 11 Rich. 
@ sES..C. Law, 55; 25 Mo. 37; 3 Wall. 326; i2 Wall. 349; 94 U.S. 113, 125; 


97 U. S..25. . 


























See also our jurisprudence in the following cases: 2 L. 219; 4 A. 278, 
; 335; 14 A. 842; 15 A. 337; 23 A. 723: 26 A. 340; 31 A. 828; 32 A. 917 
€ 33 A. 483; 34 A. 750, 1050. 





No. 38981]. 


LEoroLD LACOMBE ET AL. Vs. RICHARD MILLIKEN ET ALS. 


: The commissioners appointed to liquidate a free bank whose charter was judicially forfeited, bow 
* have no right of action against directors of the institution charged with violation of Sec- ho 
; tions 300, 301, of the Revised Statutes. 

i The liability for the debts and obligations of the concern, imposed on the directors as a pen- 


alty for such violation, is net an asset susceptible of collection by the commissioners. 
It is a claim which accrues to the creditors ut singvli and which cannot be enferced by the 
: liquidators. 
¥ A PPEAL from the Civil District Court fer the Parish of Orleans. 
Rightor, J. 
a ae 


Singleton, Browne & Choate, and Huntihgton & Dufour, for Plaintitts 


é and Appellants. ra 
k Braughn, Buck & Dinkelspiel for Defendants and Appellees. 33 
‘j bs 

= | The opinion of the Court was delivered by 


BerMvUDEZ, C. J. The plaintiffs, as commissioners liquidating the 
late Mechanics and Traders’ Bank, whose charter was judicially for- 
% feited, sue to recover some $150,000 from the defendants, as directors 
: of the corporation while it was a “ going concern.” 
| = The action is founded on sections 300 and 301, R. 8. Two other 
grounds for an infliction of the penalty are alleged in the petition, but ' 
were not insisted upon in arguinent and as they appear to be without 
merit in the mouth of the commissioners, are deemed to have been 
abandoned. 

Exceptions were filed to the effect: 

That the petitioners have no right to stand in judgment, because the 






decree of the forfeiture of the bank charter is unwarranted and their 






appointment thereby is likewise illegal ; 
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That the petition discloses no cause of action which, if it exist, is not 
in favor of the concern but of its creditors. 

One of the defendants, Milliken, further pleaded the prescription of 
one year. 

The exceptions were maintained and plaintiffs’ demand was rejected, 
with costs. 

The commissioners appeal from that judgment. 

a 


In the case of State ex rel. Wogan vs. Mechanies and Traders’ Bank, 
35 A. 562, we had occasion to decide that the forfeiture of the bank’s 
charter had been validly decreed and that the appointment of commis- 
sioners was authorized. 

In argument, it has been urged here that the commissioners, under 
no circumstance, can have a standing to sue the defendants, as is 
attempted to be done, for the reason that the forfeiture of the charter 
had no; been obtained by the State Auditor and that it is only on that 
contingency that the defendants, if liable, can be held responsible. 

The view which we have taken of the case from another standpoint, 
renders unnecessary the consideration of this preliminary defense. 

Il. 


The real question presented for solution is, whether the defendants, 
if in default as charged, can be condemned to pay the sum claimed to 
the commissioners; in other words, practically, whether the amount 
sued for is an asset which accrues to the corporation or to its creditors? 

The charge in the petition is substantially that, on January 1, 1878, 
up to March 19, 1879, the bank, to the knowledge of the defendants (its 
directors), was not “in line,” and being ‘‘out of line” made loans and 
discounts in violation of sections 300 and 301 of the R. 8S. of 1870, and ~ 
that by the violation of said laws the directors have rendered them-. 7 
selves liable for all the debts and obligations of said bank. 

The sections invoked read as follows: 

“Sec. 300. Every banker or banking company doing business under 
this act is required, in addition to securities for circulation deposited 
with the Auditor, to have on hand at all times, in specie, an amount 
equal to one-third of all their other cash liabilities, and for the other 
two-thirds of said liabilities an equal amount in specie, specie fund, 
bills of exchange or discounted paper maturing within ninety days and — 
not renewable. 

“Sec. 301. If at any time the specie, specie funds and short paper 
held by such banker or banking company should fall below the propor- 
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tion to cash liabilities, prescribed in the preceding section, and shall 
remain so for a space of ten days, it shall not be lawful thereafter for 
such banker or banking company to make any loan or discount what- 
ever until its or their position is re-established according to the terms 
of the preceding section. 

‘“‘A violation of this provision shall be held to be an act of insolvency 
and the Auditor shall cause the necessary steps to be taken for the 
liquidation of the affairs of said banker or banking company, as in case 
of insolvency; and every director or manager of a banking company 
who participate in or assent to such violation, shall become individu- 
ally liable for all its debts and obligations.” 

It will be observed that the statute does not say that the liability 
thus incurred shall accrue in favor of the concern, or shall constitute 
one of its assets. 

Had it done so, quite a different case would have been presented. 

It merely says: liable for its debts and obligations. The liability is 
clearly imposed, when incurred under the required condition of things. 
It accrues, not in favor of the bank in liquidation, which is a debtor to 
its creditors, but in favor of those creditors. 

The commissioners are appointed for the purpose of liquidating the 
affairs of the bankrupt corporation, that is, of realizing its assets and 
distributing the same, first among its creditors according to their re- 
spective ranks, and next, if there remain a residue, among its stock- 
holders. 

They are empowered to that end, to take possession of and eventu- 
ally recover all its assets, that is: such available property as it owns, 
of whatever nature, which its creditors can cause to be subjected to 
their claims. Abbott & Bouvier, L. D. Vo. Asset. 

The liability of the directors is not in favor of the bank or its liqui- 
dators, but in favor of the creditors of the concern, who may or not, 
at their option, enforce it for their separate benefit. 

A review of the authorities applicable to cases like the present ome 
shows that this construction is the correct one. Bristol vs. Blatchford, 
12 Blatehf. 341; Dutchen vs. Bank, 12 Blatchf. 435; Piscataqua Co. 
vs. Hill, 60 Maine, 178; Anderson vs. Speers, 21 Hunn. 570, and authori- 
ties there cited; Bank of Niagara vs. Johnson, 8 Wend. 645; Farns- 
worth vs. Wood, 91 N. Y. 308; Thompson on Directors, p. 460; see 
also, Syndic vs. Members Board of -Direction, Journal du Palais, 1869, 
p. 712. 

In the last case, it was held that, the syndic of an insolvent bank 
cannot institute, in the name of the mass, an action against the direc- 
24 
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tors, which belong to the creditors ut singuli ; that they can do so only 

where they represent the creditors ut wniversi. See, also, 35 A. 277. 
Reaching, as we do, the conclusion that, on the assumption of the 

defendants’ liability, the plaintiffs have no right and cause of action to 

enforce it against them, we deem it unnecessary to consider the plea 

of prescription set up by Milliken. Our judgment on it would not be 

binding, as being rendered in the absence of the necessary party. 
Judgment affirmed, with costs. . 





No. 9149. 


CoLoms & GONDOLFO vs. JOHN McQuaiIn. 


In a case where the amount of the principal demand is not sutlicient for the jurisdiction of 
the Supreme Court, but that of the reconventional demand falls under its jurisdiction. 
if the defendant obtains an order of appeal from the entire judgment in the alternative 
and furnishes a bond exceeding the amount fixed for the devolutive appeal bond, his ap- 
peal will be sustained on his reconventional demand. 

The owner of a sugar refinery who contracts to granulate the crop of syrup of another, 
will not be responsible in damages for shortness of result, and inferior quality of the 
sugar obtained, unless the effect can be attributed under the evidence to his fault, negli- 
gence, want of skill, or to his defective machinery. 


PPEAL from the Seventeenth District Court, Parish of East Baton 
Rouge. Sherburn, J. 


0. 0. Bird and A. K. Cross tor Plaintiffs and Appellees. 
Knox & Laycock and J. M. Burgess for Defendant and Appellant. 


MorTIon TO Dismiss. 


The opinion of the Court was delivered by 

Pocuk, J. Plaintiffs sued on a claim of $956, and defendant claimed 
in reconvention the sum of $5611 70. Judgment was rendered in favor 
of plaintiffs for the full amount of their claim, and in favor of defend- 
ant on his reconventional demand for $34 50. 

Defendant obtained an order of appeal in the alternative, and on a 
bond according to law, if suspensive, and on a bond of one hundred 
dollars, if devolutive. 

He furnished a bond for $435, which he evidently intended to oper- 
ate as a bond for a suspensive appeal from the judgment of $956; ren- 
dered against him on plaintiffs’ demand, as well as from the rejection 
of his reconventional demand. The motion to dismiss is predicated on 
that error and urges that the appeal was taken exclusively from the 
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judgment in favor of plaintiffs, and that it should be dismissed for the 
two reasons that the bond is insufficient for a suspensive appeal and 
that the amount of the judgment is not sufficient to give us jurisdiction. 

We understand from the petition of appeal that defendant intended 
to appeal from the entire judgment, both on the principal and on the 
reconventional demands. 


It is very clear that we have no jurisdiction of the amount of plain- 
tiffs’ claim and hence we cannot review the judgment on that branch 
of the case. But the amount of the reconventional demand is within 
our jurisdiction and the appeal from the judgment on that branch of 
the case is properly before us, if the bond of appeal is sufficient to main- 


tain the same. 

Appellees contend that it is defective even if intended to sustain a 
devolutive appeal, because it is not in the amount fixed in the order * 
for that kind of appeal, but it is for a much larger sum than the amount 
thus fixed and hence appellees cannot complain of that feature of the 


bond. If they could be sufficiently protected by a devolutive appeal 


bond of $100, they will certainly find greater shelter under a like bond 
of $1435. We understand the rule as settled in our jurisprudence to 
_ the following effect: 

“When the order of appeal is in the alternative for a devolutive or 
suspensive appeal and the bond given is not sufficient for a suspensive 
appeal but exceeds the amount fixed for a devolutive appeal, it is a 
sufficient bond for a devolutive appeal. * * *” Chaffe vs. Carroll, 
34 A. 122: Montan vs. Whitney, 12 A. 175; Marshall vs. Grand Gulf 
Company, 5 A. 360. 

In this case the bond was ifitended to sustain a suspensive appeal 

from a judgment condemning the defendant to pay a specific sum of 
' money and rejecting the much greater portion of his reconventional 
demand. The suspensive branch of his appeal falls, but the bond is 
more than sufticient in amount to sustain his appeal in the devolutive 
- form from that branch of the case which involves his reconventional 
_ demand and which is sufficient in amount to fall within the jurisdiction 
| of this Court. Lamorere vs. Avery, 32 A. 1008. 
Appellees complain that by his irregular proceeding appellant has 
_ actually suspended the execution of the moneyed judgment rendered 
against him. But with that feature of the case we have no concern, as 
we have no jurisdiction over the judgment in question. 


The motion to dismiss is, therefore, denied. 
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ON THE MERITS. 


Plaintiffs, owners of a large sugar refinery, entered into a contract 
with the defendant to granulate his crop of syrup of the year 1882, at a_ 
stipulated price. They brought this suit to enforce the payment due 
on their labor under the contract. As stated above, defendant set up 
a reconventional demand for damages in the sum of $5611 70. 

The damages claimed are predicated on two causes of action: 

1. The losses incurred by him on account of the deficiency in the 
quantity and in the quality of the sugar obtained, attributed to the 
negligence and unskillfulness of. plaintiffs in manipulating his syrup. 

2. The failuré of plaintiffs to return, as agreed upon, his empty bar- 
rels, which he needed for the speedy shipments of his syrup to the 
refinery; in consequence of which he suffered damages by the loss of 
‘time of his employés, loss of fuel and of other materials caused by the 
delay in receiving his barrels, which he estimates at several hundred 
dollars. 

The defense is, that plaintiffs performed faithfully and skillfully 


their part of the contract, and that the deficiency in the yield of sugar ‘ 
and the defect of its quality must be attributed exclusively to the infe- ~ 


rior quality of defendant’s syrup. 

After a careful study of the voluminous evidence in the record, we 
reach the conclusion that defendant has failed to substantiate his de- 
mand for damages on either of his causes of his action. P 


Plaintiffs’ machinery and apparatus are not shown to be in any way — 


defective. Their skilled laborers in charge of the vacuum pan and 
centrifugal apparatus are shown to be competent, vigilant and consci- 
entious. Defendant has not even attempted to prove their incompe- 
tency and want of skill. ” 

It is in full proof that his syrup was handled with care and prompt- — 


ness, and that every effort was made to obtain the most satisfactory 4 


results from his syrup. 

From the testimony of plaintiffs’ witnesses, it appears that out of 509 — 
barrels of defendant’s syrup granulated by them, only 205 barrels were ’ 
of fair quality and properly limed and boiled; that the balance of the — 


syrup was either not sufficiently limed or limed to excess; that it was @ 


gummy, and that the syrup of the last shipments had been produced by — 
frosted cane and was fermenting and turning sour when received at : 
the refinery. 


Those facts are sworn to in a positive manner by four disinterested @ 


witnesses, whose veracity is not impeached. 
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The attempt to contradict their evidence by the testitnony of other 
witnesses, who deny that the syrup was sour or in a state of fermenta- 
tion when they saw it at defendant’s sugar-house, or in transitu, cannot 
destroy the positive testimony of the employés of the refinery, who saw 
and handled the syrup when it was received, when the barrels were 
opened and the syrup poured into the pan and apparatus. 

We also note the testimony of experts to whom samples of. the syrup 
were sent for examination, and who foot up the quantity of sugar which 
should have been obtained from the number of barrels that were for- 
warded to the refinery by the defendant, and who state that in their 
opinion the result obtained by plaintiffs was not satisfactory. But that 
testimony, although entitled to great respect and due consideration, 
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che cannot overcome the stubborn facts testified to by men equally compe- 
of tent, who manipulated the syrup, in machinery shown to have been 
he complete and satisfactory, who show that there was no waste and no ; 
ed robbery of either syrup, sugar or molasses, and who state that no bet- 
ter results could have been obtained under the circumstances. 
lly & The fact that sugar precipitates are shown to exist in the barrels of ; 
rar ' molasses produced from the syrup, is explained to our satisfaction by oe 
fe- the evidence of three witnesses (sugar chemists) who had charge of the : 
centrifugals and who state that, owing to the gummy condition of the 
we centrifugals, it was impossible to obtain second sugars, even by the 
le- centrifugal process. 
; Hence, they state that the stuff had to be taken out of the centrifu- 
ay gals and was reboiled to the consistency of molasses, which necessarily 
nd contained saccharine matter which subsequently granulated after cdol- 
ci- ing and was precipitated at the bottom of the burrels as they laid. 
e- The evidence shows that the short quantity and the inferior quality 
of sugar obtained from defendant’s syrup cannot legally or justly be 
t- J attributed either to the fault, or negligence, or want of skill, honesty 
Ty # ‘or attention of the plaintiffs, or to the insufficiency or defect of their 
machine1y and apparatus. Hence, we conclude that they cannot be 
09 { held in damages for defendant’s losses, if he has sustained any, through 
re | 


plaintiffs’ manipulation of his syrup. 






It may be that the system itself is unsatisfactory in its results, but 
that problem is not within the province of the judiciary; it must be 
solved by the sugar interest and economy. 







In reference to the damages alleged to have been caused by the 3 
irregularity and delay in the shipment of empty barrels under the con- eam 
tract, we find that, as soon as emptied, the barrels were hauled to the 
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refinery’s landing for shipment and that the delay was caused by the 
reiterated refusal of the boats to receive and transport them when the 
steamers were belated, or for other causes, for which plaintiffs cannot 
be held responsible. 

Hence, it follows that defendant cannot recover on this branch of his 
demand, which has not impressed us as very serious. It finds no sup- 
port in law and much less in equity. 

We find no error in the judgment appealed from, which is therefore 
affirmed at appellant’s costs on appeal. 

Rehearing refused. . 








No. 9147. 
A. V. Davis ET AL. vs. Mrs. CATHERINE YOUNG. 
Where, as defense to a petitory action, defendant interposes the plea of prescription, and as 


he claims the land. to support the plea an actual and continuous possession as owner, for 
the entire term must be shown. 

An offer to buy the land from one holding the adverse title, when not made for the purpose 
of acquiring an outstanding title and perfecting the title of the possessor, will defeat the 


plea. 
Mere forbearance in judicially asserting a claim to the land ‘will not operate as an estoppel 
against the true owner so long as prescription has not run, either as relates to the origi- 


nal possessor or a subsequent one. 

Where the owner has been compelled to pay the revenues of the land, for one or more years, 
to the party in possession under an adverse judgment in a possessory action, he cannot, 
in a subsequent petitory action, recover back the same, nor the costs and expenses of 
such possessory action. It is, as to all the issues in that action, res adjudicata, 


PPEAL from the Ninth District Court, Parish of Concordia. 
Hough, J. 


Wade R. Young for Plaintiffs and Appellees. 
J. N. Luce for Defendant and Appellant. 


The opinion of the Court was delivered by 7 

Topp, J. This is a petitory action in which the plaintiffs seek to 
recover of the defeudant a tract of land in the parish of Concordia, 
described as sec. 45, T. 7 N, R. 9 E, and the rents thereof, accompanied 
by a claim for damages for slander of title, etc. 

The defendant interposes as a defense to the action pleas of prescrip- 
tion, res adjudicata and estoppel, and calls certain parties in warranty. 

There was judgment tor the plaintiffs, decreeing them owners of the 
land and condemning defendant to pay rents therefor at $70 per annum, 
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and judgment over against the warrantors in favor of the defendant for 





































- $250 and $500, severally. From which judgment the defendant has 
alone appealed. . 
ris The plaintiffs established their title to the land by a patent from the 
p- United States. 
% We will proceed to consider the defenses mentioned to the action in 
- 4 the order stated. 
1. The prescription pleaded is that of thirty years. 
This prescription, to have the effect claimed of acquiring the owner- 
ship of the land, must be based upon actual and continuous possession 
of the land, as owner, for the term required. 
It appears that one corner of the section in controversy, containing 
about ten acres, had been inclosed by an owner of the section contigu- 
ous thereto, one John Fletcher, Sr., some time in 1853, and a small 
~~ clearing made thereon of one or two acres and cultivated by Fletcher, Ss 
for who had opened a plantation on the said contiguous sections referred 
to. In 1860, York & Hoover became the owners of this Fletcher plan- 
a tation; and York, the managing partner of the planting partnership, 
: caused a survey to be made of the lands bought of Fletcher, and ascer- 
el | tained that a part of his inclosure embraced this ten acres in section 
i 9 45, belonging to the plaintiffs. He, York, therefore made a proposition 
= ‘ to buy this section 45, at $100 per acre, which was declined. He con- 
at, i tinued to cultivate the lot and even increased the clearing thereon, 
of 3 with the apparent acquiescence of the plaintiffs. 
These facts we learn from York himself, who was a witness in the 
" case; but he states distinctly that he never possessed said land as 
owner, but recognized the plaintiffs as the owners of it, as was shown 
by his attempt to buy it.” ‘ 
Although the defendant’s counsel criticises this testimony of Gen. z 
York and suggests that his words were at variance with his acts, we : 
think it is conclusive in regard to the character of his possession. 
| That he did order the survey to ascertain whether the land was on the 
. Fletcher tract, and that he did make the offer to buy when he found 
a out that it was not, are significant facts and are not controverted— 
a : ‘ 
besides, are corroborated by other evidence. 
si Sedgwick & Wait, in their work entitled “Trial of Title to Land,” 3 
,. p. 530, lay down the principle bearing on this point, thus: 
e “If a party in possession of land offers to purchase it from the true 
, owner, and the offer is made not merely to buy an outstanding or ad- 






verse claim, in order to quiet possession or to protect himself from liti- 
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Guild, 130 Mass. 121. 


This is in strict accordance with our own law on this subject. C.C. 
3490, 3500. 


We find also evidence to the effect that Fletcher himself never, dur- 4 


ing his possession, claimed the ownership of the land. 


Another fact proved to our satisfaction is still more conclusive as to 
the kind of possession held by those from whom or through whom de- 
fendant bases her claim to the land. 


In the year 1866, York & Hoover retroceded the plantation bought 
of John Fletcher, Sr., as stated, to his son and heir, John Fletcher, Jr., 
who also continued to possess this portion or lot of land with the tacit 


consent of the plaintiffs; but in order that no doubt might exist as to ~ 
the character of his possession, he executed a writing in which he dis- © 
claimed any right or claim to the land and acknowledged the title of — 


the plaintiffs. 
These facts, without further discussion touching the duration or con- 


tinuity of defendant’s possession or that of her authors, effectually dis- — 


poses of the plea of prescription. 


2. The plea of res adjudicata is founded on a judgment rendered in a 


possessory action between the defendant and a tenant of plaintiffs, 
respecting the possession of this same land. In that case the defend- 
ant was decreed to be entitled to the possession of the land, which 


plaintiffs in the instant case sought to secure by putting a tenant i 


thereon. 


All that was decided in that case was, that defendant herein had pos- 


sessed for the time requisite to maintain a possessory action and had 


been unwarrantably disturbed in her possession, and was entitled to ~ 


the recovery of the revenues during the time the unlawful adverse pos- 


session lasted. There was no question of title involved and could be ; 
none. The decision in that case necessitated the prosecution of the @ 


present suit to determine the question of title. 


The only effect of that decision as relates to this controversy is to — 
bar the recovery of the revenues by the present plaintiffs that the de- 1 
fendant recovered of them in the former suit, during the time their 7 
tenant was in possession, which was for 1881. Whether this recovery — 
was right or wrong can no longer be questioned, nor amount paid under ~ 


the judgment for revenues, costs and expenses restored. 






gation, the offer is a recognition of the owner’s title and will stop the — 
running of the statute.” Lovell vs. Frost, 44 Cal. 471; Bowen vs. — 
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3. The plea of estoppel, as we deduce from the argument of the coun- 
sel, seems to rest alone on the extreme forbearance, long continued, 
shown by the plaintiffs to those who for so many years occupied, culti- 
vated and reaped the fruits of their land. If prescription, through 
such forbearance, has not deprived them of their ownership—which we 
have held was not the case—we cannot exactly understand how it has 
created any bar to plaintiffs’ assertion of their right, or furnished de- 
fendant a new mode or contrivance for acquiring her neighbor’s land. 
There is neither merit nor meaning in the plea. 

4, In regard to the damages claimed by the plaintiffs for expense of 
prosecuting the present suit, they are unauthorized under our repeated 
decisions, nor can the amount they were forced to pay under the ad- 
verse decision in the possessory action be recovered, as we have already 
shown; and the other claim for damages for previous troubles about 
this land are equally groundless, but as to the rents and revenues of 
the land allowed plaintiffs by the judgment, we think there is an error 
against them: Seventy dollars per annum only was allowed. 

In the possessory action referred to, the defendant herein and plain- 
tiff in that suit, was allowed $200 for the fruits of 1881. We think from 
the pleadings and judgment in that case and the proof in this record, 
that the defendant should pay at least $180 per annum from judicial 
demand till possession of the land is given. This is. the defendant’s 
own valuation of the annual revenues and she should be bound by it. 
This amendment is authorized under the answer of the plaintiffs to the 





appeal. 
There is also an appearance for one of the warrantors (Fletcher) in 


this Court, and an amendment of the judgment against him is asked for 
to the effect of rejecting the total amount decreed against him. The 
judgment in this respect cannot be disturbed. This warrantor did not 
appeal from the judgment against him, the only appeal being taken by 
the defendant from the judgment against her in favor of the plaintiffs. 
It is, therefore, ordered, adjudged and decreed that the judgment of 
the lower court be amended by condemning the defendant to pay plain- 
tiffs one hundred and eighty dollars per annum rent for the land in 
controversy, from judicial demand till they are placed in possession of 
the same; and that in other respects the judgment be affirmed, defend- 
ant to pay costs of both courts. 
Rehearing refused. 
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No. 9073. 


THE STATE OF LOUISIANA Vs. D. BIENVENU ET ALS. 





In prosecutions for libel, proof of publication, libellous and unauthorized on its face, makes 
out a prima facie case for the State and establishes a legal presumption of malice. The 
burden of establishing justification is then thrown upon defendant. 

If the publication be not privileged, justification can only result from proof, both that the 
matter charged was true and that the publication was made with good motives and jus” 


tifiable ends. 
Article 162 of the Constitution is not inconsistent with, and does not repeal section 3641, 


Revised Statutes. 
Belief in the truth of libellous matter charged, when not privileged, is no justification when 


the charge is actually false 

The action of a member of a congregation in publishing to all the world a libel concerning 
his minister or priest is not privileged—however, it might be with like communication 
addressed to the church authorities. 


PPEAL from the Twentieth District Court, Parish of Assumption. 
Knobloch, J. 


E. A. O'Sullivan, District Attorney, for the State, Appellee. 


Guion & Folse, Pugh & Howell and Walter Guion for Defendants and 
Appellants. 


The opinion of the Court was delivered by 

FEnNER, J. ' Delphin Bienvenu, appellant, was convicted under an 
indictment charging him with the offense of having published a libel 
upon the Rev. Cyprien Vénissat, a Catholic priest, contained in a 
pamphlet written in the French language under the head of “‘ La verité 
sur Vaffaire de Labadieville.” : 

The portions of said pamphlet constituting said libel are in the fol- 
lowing words : 

Attendu I. Qu’a différentes époques, depuis plus de vingt-cing ans, 
le Réy. Cyprien Vénissat, par des actes d’impudicité qui sont de no- 
toriété publique et par d’autres actes de lubricité qui sont attestés par 
des témoins oculaires, a violé ses veeux de chasteté et est devenu un 
sujet de honte, de mépris et de scandale pour ses paroissiens; * * * 

And again : 

Et, afin que la vérité puisse étre légalement revendiquée par qui de 
droit, nous assumons ‘personellement la responsibilité des accusations 
dont nous étions les porteurs de la part des paroissiens prés de 
lAutorité Diocésaine. Nous nous en faisons les auteurs et, puisque 
Mge. Leray avait restreint l’enquéte aux seuls faits d’impudicité, nous 
déclarons que nous aurions prouvé ala tenue de l’enquéte que le Rév. 
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Cyprien Vénissat, curé de Labadieville, s’est rendu coupable d’attouche- 
ments, de caresses, d’embrassements et de baisers impudiques envers 
des éléves et des religieuses de son couvent de Ste-Philoméne et envers 
d’autres personnes du sexe féminin, et qiil s’est rendu coupable aussi 
de séduction et adultére. 

Signed, : DELPHIN BIENVENU, M. D. 

The record presents four bills of exception and a motion in arrest of 
judgment. 

1. The first exception is to a remark made by the judge, in the open- 
ing of the case while counsel were explaining its nature to the jury, in 
these words: the offense and crime of libel would be made out and 
proved by the State upon the sole proof by the State of the printing 
and publication by the accused, of a libellous pamphlet upon which the 
prosecution was begun and is founded.” The remark, though perhaps 
untimely, seems entirely innocuous toany interest of defendant. Indeed, 
it is nothing more than an obvious truism. ° 

2. The next exception is taken to the charge of the judge which is 
attacked as a whole and in nearly all of its parts. We have closely 
studied this charge in connection with the objections urged against it, 
and, nothwithstanding its length, we embody it here in full, as an ad- 
mirable compendium of the law of libel, and the duties of juries in 
such cases, and as furnishing, in itself, the best and briefest answer to 
most of defendant’s objections. 

“The indictment under which the defendant is tried, charges him 
with having libeled the Reverend Cyprien Venissat. 

“No. 1. A libel is any malicious publication which is calculated to 
create disturbances of the peace, to corrupt public morals, or which, by 
words or signs tends to expose a person to contempt, ridicule, hatred, 
or degradation of character, or which accuses him of an odious act, 
disgraceful in society. 

‘No. 2. Any publication is libel upon a private individual which is 
of a nature to blacken his reputation, or to hold him up to contempt 
and ridicule, unless such publication is shown to be true and to have 
been justifiably made. 

“No. 3. Although malice is a necessary ingredient of libel, it is not 
necessary to show that the party publishing was actuated by a feeling 
of personal hatred or ill-will, towards the person defamed ; it is sufti- 
cient to show that the publication was wilful and unauthorized. Legal 
malice alone is sufficient, and in law, means a wrongful act done inten- 
tionally, without just cause or lawful excuse. And malice is presumed 
as matter of law by proof of the publication. 








SUPREME COURT OF LOUISIANA. 








State vs. Bienvenu et als. 













“No. 4. If you believe from the evidence, that the defendant pub- — 
lished a libel of and concerning the Reverend Cyprien Venissat, as — 
charged in the indictment, then the law presumes malice on the part 

of the defendant against the said Venissat, and it rests on the defend- @ 
ant to rebut this presumption of malice by a preponderance of evidence. — 


“No. 5. If you find beyond a reasonable doubt that the defendant 
published a libel as charged in the indictment, that is, that he wrote 
and distributed, or knowingly and intentionally caused the printing 
and distribution of a pamphlet, containing matter which imputed to 
the Reverend Cyprien Venissat, conduct which, if said Venissat were 
guilty of, it would injure his reputation or degrade him in society or 
lower him in the confidence of the community or bring him into public 
hatred and contempt, and, if you further find that the defendant has 
failed to show by a preponderance of evidence the truth of the charges, 
statements and insinuations made against the said Venissat, then the 
defendant is guilty. 


















“No. 6. If you believe beyond a reasonable doubt, from the evidence, 
that the defendant composed and published the printed pamphlet as 
charged in the indictment, it is no defense simply to show the truth of 
the matter published, but the defendant must go further and prove by 
a preponderance of evidence, that the matters charged in the alleged 
libel were not only true, but that he, the defendant, acted with good 
motives and for a justifiable end, and that he had some purpose in view 
that was justifiable. 


“No. 7. If you are satisfied beyond a reasonable doubt, from the 
evidence in this case, that the defendant published of the Rev. Cyprien 
Venissat, matter defamatory of the said Venissat, or of a nature to 
bring him into contempt and disgrace, then, unless it appears to you 
that the publication was for a justifiable purpose and not malicious, 
nor with the intent to defame, the proof of the truth of the libellous 
matter does not justify or excuse the publication. 

““No. 8. When the defendant attempts to justify by proving the truth, 
a ~ the justification must be as broad as the charge. The verification of 
part will not be enough. And the truth must be fully established by — 
a preponderance of evidence. x 

“No.9. If you find that the defendant made and published defama? 
tory chargés against the Rev. Cyprien Vénissat, of a nature to bring 
him into contempt or disgrace, and if you find that the defendant was 
not able to prove them to be true, or if you find that any of them was 
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ae untrue, the law implies malice from the publication and deems the pub- o 
ide. lication libellous. ‘3 
part “No. 10. But if you find that the defendant made and published » 
ae charges defamatory of the Rev. Cyprien Vénissat, but that such a 
ee charges are true, and that the defendant made and published the x 
lant charges without evil motive and for a justifiable end, then the publica- ag 
rote tion is not libellous. ‘4 
ing — “No. 11. It is no defense to an indictment for a libellous publication, 7 
_ to that the story was received at second hand and not invented by the de- a 
ere fendant. & 4 
or ‘No. 12. In every criminal prosecution, the accused is presumed in- A 
lic nocent until every fact essential to establish his guilt has been proved a 
has beyond a reasonable doubt. a 
es, ‘No. 13. A doubt to justify an acquittal must be reasonable and it * 
the must arise from a candid and impartial investigation of all the evi- Bees. 
dence in the case. By a reasonable doubt is not meant a mere possi- ¢ 4 

ce, bility, a conjecture or a supposition, but rather that state of the case “4 
as which, after the entire comparison and consideration of all the evidence, 

of leaves the mind of a juror in that condition, that he cannot say that he 

by feels an abiding conviction to a moral certainty of the truth of the 

ed : charge. The doubt must arise in the case before you, in other words, 

nd you are not to go beyond the evidence to hunt up doubts. 

Ww “No. 16. You are also the judges of the law as well as of the facts.” 





The charge is to be considered as a whole. We find it unnecessary 
to consider in detail all the objections made, such as: that the atten- 





















. tion of the jury is directed only to facts and presumptions of law unfa- Me 
| vorable to defendant and tended to restrict the defense to the sole ques- : 
Bi tion of negativing the proof of publication, precluding the jury from 
: consideripg the questions of want of malice, truth or privileged char- 
a acter of the document; that it misstates the law of malice; that it 
ignores the presumption of innocence in favor of accused and wrong- 
fully shifts the burden of proof. 
Ny On all these points we consider the charge unexceptionable. 
f As to the question of privileged communication, that was disposed of 
y in a subsequent special charge, which will be separately considered. 
On the question of burden of proof, the law is clear that on proof of 
2 publication of matter libellous on its face andjunauthorized, malice in 
z law may be presumed and the case of the State is established unless 
; the presumption of malice be rebutted, or other lawful justification be 
established by accused. Com. vs. Bonner, 9 Met. 410; 2 Bishop Cr. 


Law, § 942; Wharton Cr. Ev. § 739. 
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rere eens nee —¥ TI 
The most serious objection, however, is to that part of the charge of a 
which told the jury that after proof of publication of a libellous com- brin 
munication defendant, in order to justify, must prove that “the mat- rie 
ters charged were not only true, but that he, the defendant, acted with gave 
good motives and for a justifiable end, and that he had some purpose chut 
in view that was justifiable.” ileg 
The contention of defendant is, that under Article 168 of our present pub 
Constitution, proof of the truth of the libel is a complete and plenary T 
justification. =“ 
- We rejoice to say that this contention is utterly unfounded. libe] 
All that our Constitution says is, that “‘in all proceedings or indict- worl 
ments for libel, the truth thereof may be given in evidence.” 4. 
At the time of the adoption of the Constitution, the Statutes of the trial 
State contained the following provision: ‘In all prosecutions for libel, 5. 
the truth may be given in evidence; and if it shall appear that the mat- —_ 
ter charged as libellous is (true) and was published with good motives and 
justifiable ends, the party shall be acquitted.” Rev. Stat. sec. 3641. It 
It is manifest that the article of the Constitution contains nothing 4 A 
inconsistent with this statute, and the latter, in its entirety, remains the : nee 
law of the State. The sole object of the Constitution was to prevent in b 
legislation excluding evidence of the truth in prosecutions for libel, but how 
not to destroy the important safeguard furnished to society in the other whi 
feature of the existing law. ob 
Indeed, that would be a barbarous doctrine which would grant to the . oa 
evil-disposed the liberty of ransacking the lives of others to drag forth ; the 
and expose follies, faults or crimes long since forgotten, and perhaps - - 
expiated by years of remorse and sincere reform, with no other motive ‘ ger, 
than to gratify hatred or ill-will by blasting the character and reputa- 4 net. 
tion of their victims. Such is not the law of Louisiana. ool 
3. The third bill of exceptions is taken, to the refusal by the judge to to | 
give certain special charges asked by counsel for defendant. The first / acts 
two were to the effect that it was incumbent on the State to prove not 4 itat 
only the publication of the libel, but also affirmatively to prove malice. ; 308 
We use the language of Chief Justice Shaw in saying: “If the publica- ’ J 


tion be libellous, that is, be such as to bring the person libelled into 
hatred, contempt and ridicule among the people, malice is presumed 
from the injurious act.” Com. vs. Bonner, 9 Met. 410. 


Therefore, the State was not bound to give any affirmative proof of 
malice beyond that presumed from the publication of the libel. 
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The other special charge asked was to the effect that every member 


6 of a church or congregation has the right and duty of exposing and 
“ bringing to light any and all derelictions on the part of a minister or 
pe priest, and such publications are privileged: which charge the court 
h gave with this qualification: ‘that a communication made to the 
. church authorities concerning a priest or minister in charge was priv- 

ileged, if made by a member, but the circulation of a pamphlet and 
t 


publication of the same outside 6f the church was not so privileged.” 


The qualification seems eminently just. We know of no authority 
or principle granting to members of a church a peculiar privilege to 
libel their priests or ministers by publications addressed to all the 
world. 


44 
i 


4. The last bill of exceptions is to the overruling of a motion for new 
trial, which was based on the charges of error already considered. 


5. The motion in arrest was based on the ground that “the indict- 
ment does not set forth any crime known to the law of Louisiana.” a 


It is meritless. 


Aiter the expiration of the delays allowed, and after this opinion had 
been finally adopted by the Court, an able and earnest brief was filed 
in behalf of appellant, which has been carefully considered, without, 
however, shaking any’of our conclusions. The only additional point 
which we find it necessary to allude to is the objection that the charge 
of the judge excluded, as a rebuttal of malice, the honest and reason- 
able belief of the accused in the truth of the libel. Nothing is better 
settled than that belief in the truth of the libel does not serve to rebut 
the presumption of malice flowing from its publication. In matters of 
homicide, the party acting under a reasonable belief of personal dan- 
ger, is free from the charge of malice, because he was called upon to 
act. But in the case of libel, such is not the case. His action is purely 
voluntary and deliberate, and not for self-protection. He has no right 
to publish a libel of another unless he knows it to be true; and if he 
acts on information or belief, he acts at his peril. This rule has its lim- 
/ itations in case of privileged communications. 1 Bishow Cr. Law, sec. 
‘ 308; 2 Wharton Cr. Law, sec. 2581. 


Judgment affirmed. 
Rehearing refused. 
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No. 9010. 


JOSEPH B. FRIEDMAN vs. ADLER & LEvy. 


Where an injunction has arrested the execution of a judgment for a sum of money, the surety 
to the injanction-bond is not entitled to notice of the judgment of dissolution and for 
damages before the issuing of execution thereon. 

The surety to an injunction-bond in such case is not merely constructively in court, but is 


an actual party to the suit, made co-plaintiff ipso facto by the mere act of suretyship, i 


and invested by the law proprio vigore with all the attributes, qualities, rights, and bur- 
dened with the liabilities of his principal, and’ is entitled to citation and notice as is his 


principal. 
PPEAL from the Civil District Court for the Parish of Orleans. 


Monroe, J. . 


Chas. S. Rice and James D. Augustin for Plaintiff and Appellant. 
Henry C. Miller ; Chas. A. Baquié and HE. T. Florance for Defendants 
and Appellees. . 


The opinion of the Court was delivered by 

MANNING, J. Adler & Levy had obtained a money judgment against 
one Jacob, the execution of which was arrested by an injunction, 
Friedman being surety on the bond. The injunction was dissolved 


with damages against the principal and Friedman the surety in solido. 
After the lapse of the delay for appealing, execution issued against 
Friedman, under which his stock of goods (he was a shopkeeper in St. 
Charles) was seized, was held by the sheriff three weeks, and was then 
released. 

Friedman now sues to recover ten thousand dollars as damages for 
the illegal seizure, and after setting forth the injuries caused, by this 
process, avers that he was not a party to the injunction suit, and never . 
appeared therein, and was not served with any citation or other notice 
in those proceedings until the notice of actual seizure under the fi. fa. 
He was not served with notice of judgment. 

The question is thus squarely presented, is the surety to an injunction 
bond entitled to notice of the judgment of dissolution with damages, 
when the injunction has arrested the execution of a money judgment. 

The surety on an injunction bond is considered a plaintiff in the suit. 
Fifty years ago the facility with which injunctions were obtained under 
our Code of Practice had already become a fruitful source of abuse, to 
prevent the continued recurrence of which the Statutes of 183] and 1833 
attached to the suretyship of such bonds consequences more enlarged 
and more stringent than had hitherto attended any act of suretyship. 
And these provisions were designed to deter persons from assisting 
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parties who had been judicially condemned, in evading or delaying the 
course of justice in cases wherein they were not entitled to relief. The 
surety was so completely identified with the injoining debtor as to 
become his co-plaintiff ipso facto by the mere act of suretyship—a soli- 
dary judgment was expressly authorized against them in the pending 
suit if the injunction were dissolved—and the solidarity of obligation 
was crowned by transferring the surety to the position of a principal 
in this, that he was deprived of the plea of discussion. Code Prac. 
art. 304; Denton vs. Irwin, 5 A. 21. 

In construing these anomalous and rigorous requirements the courts 
have lent their hearty aid to the interpretation that would best effectu- 
ate the intention of the Legislature, and in furtherance of it have held 
that the surety was not merely a nominal party to the injunction suit, 
but such a real actual party that he is entitled to be cited on an appeal 
when it is by petition, Gibson vs. Selby, 3 A. 318; and when the ap- 
peal is by motion in open court, that he is embraced equally with his 
principal. Mitchell vs. Say,4 A.514. And where judgment was prayed 
against the wrong person as surety, the court gave judgment against 
him who was really surety. Union Bank vs. Smith, 3 A. 147. So where 
the verdict of the jury was against the principal in the injunction bond 
alone and the judgment was against him and the surety also, it was 
maintained, Mason vs. Poulallier, 10 A. 418; and the surety may be 
condemned on the trial of a rule to dissolve as well as on the merits, 
Betts vs. Mougin, 15 A. 52; and he is so perfectly and irrevocably 
bound by the petition, aftidavit, order of injunction, ete., that they 


_ eure the omission of any description of the proceedings in the bond. 


Green vs. Huey, 23 A.v04. We need not say more of Verges vs. Gon- 
zales, 33 A. 410, than that it was not a case where the execution of a 
money judgment was arrested. 

It is manifest from this catena of decisions that the legal presence 
of the surety in court is not a mere fiction of law, nor is it correct to say 
that he is only constructively before the court, since the law proprio 
vigore makes him a party, not nominally as is a sheriff in an injunction, 
but really and actually, stamped ineffaceably with all the attributes, — 
qualities, rights, and liabilities that appertain to and inhere in a party 
as completely as if his name had been inserted in the petition and had 
appeared at every subsequent stage of the suit. He is transfixed by 
the spear of the law and is empaled upon the suit, in order that the 
party injured by his aid may then and there obtain redress from him. 

If in an appeal by motion he is embraced just as is his principal, and 
in an appeal by petition he is entitled to service when his principal 

os 
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is thus entitled, he is likewise entitled to notice of judgment only when 
his principal is, and therefore when as in this case the defendant ap- 
peared and defended the suit, and is thus not entitled to notice of judg- 
ment, the surety has no cause of complaint when the execution issued 
upon the judgment of dissolution and for damages. against him, after 
the expiry of the delay for an appeal, without notice to him of the 
judgment. 

It will be observed throughout that we are considering and deciding 
alone the case where the judgment, the execution of which is arrested, 
is a judgment for the payment of money. 

If the plaintiff was endangered by the seizure of his property under 
the fi. fa. the injury resulted from his own failure to fulfill the obliga- 
tion into which he had entered for the payment of such damages as 
may have been sustained by the injoined creditor through his owner- 
ship. 

Judgment aftirmed. 








No. 8926. 
ApAM BROTHERS vs. S. OTERI & BROTHER. 


A principal is bound to reimburse the expense and charges which his agent has incurred in 
the execution of the mandate, and pay his commission where one has been stipulated. 
Neither can he be dispensed therefrom, nor be permitted to 1educe the amount to be 
reimbursed, under pretense that the charges ought to have been less, even if the affair 
has not succeeded, where no fault is imputed to the agent. 


PPEAL from the Civil District Court for the Parish of Orleans. ; 


Tissot, J. 





Henry Denis for Plaintiffs and Appellants. 
W. S. Benedict for Defendants and Appellees. 





The opinion of the Court was delivered by 

BERMUDEZ, C.J. This is an action sounding in damages alleged to 
have been sustained in consequence of counter orders from the defend- 
ants preventing the complete execution of a contract, partially carried 
out, under which plaintiffs, for their services, were to receive a fixed 
remuneration. ; 

The allegations are that the plaintiffs were employed by the defend- 
ants for the purpose of forming in England a limited liability company 
for a steamer in process of construction, and to provide for some ar- 
rangement with the builders for a satisfactory guarantee for the pay- 
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ment of the last instalment (£5000) of the price; that the defendants 
had agreed to pay for the plaintiffs’ services £300; that the petitioners 
were engaged in the execution of that agreement and had already taken 
a great deal of trouble; done much labor and incurred expenses in fur- 
therance, when the defendants changed their minds and instructed 
plaintiffs to proceed no further. 


The defense is a general denial, amplified by averments to show that 
whatever passed between the parties, the alleged agreement never was 
entered into and that the sum claimed is greatly in excess of what 
would be the customary fee in like cases, viz: £20. 

There was judgment dismissing the suit, and plaintiffs appeal. 

Oral and documentary evidence was adduced, the latter consisting in 
the letters and cablegrams which passed between the principal and 
intermediate parties. The record contains some thirty letters and 
twenty dispatches on the subject. 

We deem it unnecessary to state specifically what that evidence was. 


We think that it establishes that the defendants, through the firm, 
Forstall, Ross & Clayton, of this city, did authorize the plaintiffs to 
take all necessary steps to form the company and to make some ar- 
rangement for the payment of the unpaid portion of the price of the 
steamer; that they agreed expressly te pay the plaintiffs £300 for their 
services; that the plaintiffs had a good deal of trouble in carrying out 
their mandate, placed the matter in the hands of a solicitor, had the 
projet of an act prepared, which they transmitted to the defendants and 
which is in the record, for their inspection and consideration, conform- 
ing as much as practicable with their views and instructions as far as 
understood; that the plaintiffs were willing to undertake to guarantee 
the payment of the balance of price due the builder, provided they 
were secured either by a transfer of stock or by a mortgage on the 
steamer. 

It further appears that a brother-in-law of the defendants, who has 


‘an interest in the ship, the importance of which cannot be easily or 


correctly stated, as he, himself, when pressed to specify it did not do 
so, and who was to have been put in command of the vessel had he 
proved himself, as he claimed to be, an English subject, threw impedi- 
ments in the way of the execution of the agreement. It also appears 
that it is on this account that the defendants countermanded their pre- 
vious instructions, which had taken the form and substance of a valu- 
able contract, in which the plaintiffs had acquired a pecuniary interest, 
a vested right, which could not be wrested from them with impunity. 
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The counter orders to plaintifts imply an anterior understanding and 
contract. ; 

_ It is immaterial whether the litigants be viewed and dealt with as 
independent contracting parties, or as agents and principals. From 
either stand-point, the plaintiffs should recover. 

The law on the subject of mandate distinctly recognizes their rights 
as asserted in the present action. 

Article 3022 R. C. C. expressly provides: 

“The principal ought to reimburse the expense and charges which 
the agent has incurred in the execution of the mandate, and pay his 
commission where one has been stipulated. 

“If there be no fraud imputable to the agent, the principal cannot 
dispense with this reimbursement at.d payment, nor can he reduce the 
amount of the reimbursement under pretense that the charges and ex- 
penses ought to have been less.” (C. N. 2999; 2 R. 63, 163; 1 A.5; 2 
A. 624; 18 A. 342; 3 A. 98. 

Nothing indicates that the plaintiffs ever were in default, while the 
proof is clear that the defendants were in various ways. 

Had not Capt. Pizatti, the brother-in-law already mentioned, inter- 
posed obstacles as he did, which proved a stumbling-block, the under- 
taking would have been carried out by the plaintiffs, who having been 
foiled, should recover. 

The measure of the damages is the amount which they would have 
earned had not the countermanding taken place and had they been 
permitted to complete their undertaking. 

The judgment of the lower court was one of non-suit. The proof 
warrants a recovery. 


It is, therefore, ordered and decreed that the judgment appealed | 4 


from be reversed; and it is now ordered and decreed that plaintiffs 
recover of the defendants, Salvador Oteri and Joseph Oteri, in solido, 
the sum of fifteen hundred dollars, with legal interest from judicial 
demand until paid, with costs in both courts. 








No. 9165. 
Succession oF ALCIDE St. HUBERT. 


On an appeal from a judgment appointing the public administrator for the parish of Orleans . ~ 


administrator of a succession alleged by him to be vacant, the question is not whether 
the deceased had left heirs present or represented, in the State, but whether the exist- 
ence of such heirs was made known, by opposition or otherwise, to the court, before the 
rendition of the judgment. 
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id If the judgment was preceded by an application with proper allegations, by public notice, : 
; was rendered after legal delays, and without opposition, the zppellate tribunal cannot ea 
i 6 consider evidence brought after the judgment tending to show the existence and pres- 
n 4 ence of legal heirs with a view to obtain a reversal of the judgment. 
PPEAL from the Civil District Court for the Parish of Orleans. 
8. | Lazarus, J 
Chas. Louque for the Heirs, Appellants. ae 
h | Breaux & Hall for the Public Administrator, Appellee. 
s @ 
The opinion of the Court was delivered by 
Pocuk, J. The mother and the three sisters of the deceased, repre- 
. seuting themselves as his sole heirs, have taken this appeal from the 
i judgment of the district court, appointing the public administrator of 
U cr . . . . 
. the parish of Orleans, administrator of this succession. The record 
discloses the following facts and proceedings : st 
, 


A few days after the death of Alcide St. Hubert, who died in this 
city on December 8, 1883, the public administrator applied for the 
administration of his succession, alleging that the deceased had left ? 
property and debts and that he had left no surviving wife or heir, 
: | present or represented in the State, entitled to or claiming the adminis- 
i tration of his succession. After due public notice of the application, 
and after the expiration of legal delays, and no opposition having been 
made to the application, the court appointed the public administrator 4 x 
and he was at once qualified as administrator of the succession. 
: | From that judgment, which was rendered and signed January 10, 
g 1884, the present appeal was taken by motion, on the 4th of February 
following. 
he motion of appeal was supported by aftidavits of appellants recit- 
. ing in substance ,that they are the sole legal heirs, all of age, of the 
deceased, and that they are now and were, at the time of his death, 
residents of the city of New Orleans. 


The contention of their counsel is that these facts show conclusively 
that the public administrator was not entitled to the administration of 
this succession and that his appointment as such should be annulled 
and set aside as having been made in contravention of law. . 

Our understanding of the issue presented by the appeal, is that the 
sole question which we are called upon to decide involves the validity 
of the judgment appointing the administrator under the pleadings and 
facts then brought to the knowledge of the court. 
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restricted to the matters argued or contended below. 

This rule peremptorily excludes from our consideration all matters 
and elements of proof as well as issues which parties may seek to inject 
in the proceedings subsequent to the rendition of the judgment com- 
plained of. : 

Hence, in this matter, the question is not whether the public adminis- 
trator is entitled to his appointment under the showing made by appel- 
lants, who now present themselves, but whether under the showing 
made before the district judge his judgment is sustained by law. 

The record shows conclusively that no heirs had presented themselves, 
or were then known, to the court, and that no opposition had been 
made to the public administrator’s application. 

Under those circumstances the law itself dictated the judgment which 
was rendered in the premises, and we have no authority to disturb it 
on this appeal. Acts of 13870, p. 120; Acts of 1877, p. 111. 

It is, therefore, clear to our minds that appellants have entirely 
mistaken their remedy. 

Judgment affirmed. 

Rehearing refused. 








No. 9066. 
Huco MEnNeErtT vs. M. DIETRICH. 


Where the transcript is complete, but the certificate of the clerk is defective in not showing 
it, the omission in the certificate may be supplied by a proper and timely motion. 

Where no judgment fortlamages is rendered or prayed for against the snrety on an injune- 
tion bond, he is a competent surety on the bond of appeal taken from the judgment dis- 
solving the injunction. 

Where. after marriage and under the régime of the community, a business which had for- 
merly belonged to and been conducted by the wife, is conducted in the name of the 
husband, it becomes the business of the community, and its acquests and good-will are 
liable to seizure for the husband’s debts. 


PPEAL from the Civil District Court for the Parish of Orleans. 


Monroe, J. 


Paul Reusch and John P. Smith for Plaintiff and Appellee. 
A. B. Philips and Albert Voorhies for Defendant and Appellant. 


On MoTION TO DISMISS. 


The opinion of the Court was delivered by 

Topp, J. This motion is based on two grounds: 

1. Upon the alleged incompleteness of the record, as shown by the 
certificate of the clerk. 


On appeal, our investigation must, in the very nature of things, be 
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The certificate itself was defective, as upon its face it failed to attest 
or cover certain proceedings which the transcript in fact contained. 
Upon a timely motion of the appellant’s attorney, this defect or omis- 
t a ‘ sion in the certificate was supplied and there has been returned to this 
._ Court a certificate meeting all the requirements of the law, and show- 

ing a record embracing all the preceedings had and evidence offered in 

- = the lower court. The motion, therefore, fails on this ground. 
. 2. It is urged that the surety on the appeal bond was the surety on 
5 a the injunction bond, from the dissolution of which injunction the appeal 
a was taken, and that the said surety was, therefore, legally incompetent 
as respects the appeal bond. 
4 We find from an examination of the record that there was no judg- 
ment rendered against the surety on the injunction bond for damages 
and no damages even asked against him in the motion to dissolve the 
injunction; and under such conditions he was under no disqualification 
as surety on the appeal bond. 

The motion to dismiss the appeal is, therefore, denied. 
































On THE MERITs. 


a FENNER, J. Plaintiff, a judgment creditor of Emile Dietrich, seized, 
4 under fi. fa., a certain coffee-house and contents as the property of their 
said debtor. 

His wife, Magdalena Dietrich, brought suit by third opposition, claim- 
ing ownership and possession of the property seized as her separate 
property, enjoining the seizure and claiming damages. 

The evidence established that she owned the coffee-house, fixtures +18 
and contents prior to her marriage in 1879, and then carried on the 
business. It appears, however, that the community of acquests and 
gains subsisted between the parties and that since the marriage the 
business has been carried on in the name of the husband, whose name 

: figured on the sign of the establishment and in the city directory, and . 
in whose name also the internal revenue returns were made under oath. 
a Although she took an active part in the administration of the coffee- 
house, these circumstances forbid her denial that the business was con- 
ducted as that of the community. 





This, of course, d¥& not convert the permanent fixtures, which were 
hers before marriage, into community property, but so far as the con- 
sumable stock was concerned, consisting of liquors, cigars, ete., which 
had been necessarily used and replaced many times, those on hand at 


































SUPREME COURT OF LOUISIANA. 





Aymar vs. Bourgeois. 








the date of the seizure belonged to the community, as did also the good- 
will. Such was the,view taken by the judge @ quo, who maintained the 
injunction in so far as concerned the fixtures, but dissolved it in other 
respects. 
The judgment was manifestly correct. 4 
Judgment aflirmed. ° 
Rehearing refused. 


en 








No. 9064. 
Wm. H. Aymar vs. A. L. BourGeots, SHERIFF, ETC. 


In an injunction suit to restrain the tax collector from proceeding in a sale for taxes, when 
the validity of the assessment and taxes has been sustained by a prior judgment which 
has become res adjudicata, the tax debtor stands in the position of a judgment debtor 
and the test of our jurisdiction is the amount of the tax claim, exclusive of interest. 


A PPEAL from the Twenty-second District Court, Parish of St. 
Z: James. Cheevers, J. 





Blane & Butler and R. Dugué for Plaintiff aud Appellant. . @ 


F. B. Earhart, District Attorney, and Sims & Poché, for Defendant 
and Appellee. 





The opinion of the Court was delivered by 

FENNER, J. This is a writ to enjoin a sale of plaintiff’s property for 

taxes, wherein the plaintiff alleges that the defendant, sheriff and tax 
collector, “in attempting to enforce and collect from petitioner certain 
pretended taxes or tax claims, to wit: a State tax of 1875 for $362 50; 
a State tax ot 1876 for $337; a parish tax of 1876 for $237 50; pretend- 
ing that said claims, with interest and costs, are due upon and bear 
against property of petitioner,” etc. The petition contains no other 
jurisdictional allegations and the record is barren of any evidence as to 
the amount of costs due on said taxes at date of suit. 

The plaintiff, who is appellant, claims that there were certain charges 
due on said taxes under express provisions of law which formed part of 
the claim for which the sheriff was about to sell the property. He 
specifies: 1. Collector’s fees of four per cent, under sections 16 and 17 
of Act 98 of 1882; and, 2. Sheriff’s commissions for making sale. 

As to the first, it does not appear, under the terms of the law, that 
the same would have been collectible as costs from plaintiff, but for 
this injunction proceeding, since the law says: ‘He shall be allowed 
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d- four per cent on the amounts collected from tax sales, to be collected 
1¢ «9 as costs, should he be prevented by injunction or otherwise from col- 
or lecting said taxes and costs.” In other eases, the four per cent allowed 


the tax collector is paid by the State. Therefore, this item was not 
“Bs due at date of suit, but became exigible by reason of the suit. 


As to the item for commissions, that would have become due only in 
case of actual sale. 


The fee allowed in favor of the State’s attorney likewise arose only 
in consequence of plaintiff’s suit and must, likewise, be excluded in de- 
termining amount involved. 


If we were to allow all-the other items of costs mentioned in plain- 
tiff’s brief, as estimated by himself, they would not be sufficient to 
bring the matter in dispute up to $1000, exclusive of interest. 


Plaintiff has filed an affidavit in this case, swearing in most general 

j terms ani! without any supporting evidence, “that at the moment of 

, instituting this suit the demand for taxes, fees, commissions, costs and 

’ printing, exceeded $1000.” Even if we were to consider this affidavit, 

it is obviously predicated upon the items above mentioned, which we 
have excluded. 


No question of the legality or constitutionality of the tax is presented. 

: q On the contrary, the taxes are incontestably due by plaintiff, having 

3 been so finally adjudicated in a former suit? And this, we may say, 

et inclines us to consider very strictly his attempt to prolong this litiga- 
tion by the present appeal. 


His pretension that our jurisdiction is to be measured by the value of 
the property seized, is without merit. He stands in the precise position - 
» 3 of a judgment debtor seeking to enjoin the execution of a judgment 

against himself. Marsh vs. Briant, 9 Rob. 7. 


Pn es aA 


"ST Paar thn ple 


g In the case of Shannon vs. Lane, 33 A. 491, we said: ‘“‘The assess- ; 
ment, the record of the delinquent list and the tax collector’s sale, are 
_the precise equivalents of judgment, seizure and execution sale.” 


a 


q He has only to pay the debt which it has been judicially determined 
r he owes, in order to obtain complete relief. It is elementary that that 
debt is the measure of our jurisdiction. 


Appeal dismissed at appellant’s cost. 









Rehearing refused. 
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No. 9193. 


THE STATE EX REL. MORGAN’s LOUISIANA AND TExXaAs RAILROAD 
AND STEAMSHIP COMPANY vs. THE JUDGE OF THE 


TWENTY-FIRST JUDICIAL DIstRICT. 


While the range of cases in which writs of mandamus may be issued is enlarged by the 
grant of supervisory power over inferior courts, it does not follow that that writ may be 
invoked always instead of an appeal. It would revolutionize our jurisprudence to hold 
that every right,that was formerly enforced by appeal and every wrong that was for- 
merly redressed by appeal can now be enforced by mandamus when an emergency seems 
to require or invite it. 

A mandamus will not issue to compel an inferior judge to bond an injunction when he has 
refused to dissolve on bond. The remedy is by appeal. 


A PPLICATION for Mandamus. 


D. Caffery and Leovy & Kruttschnitt for the Relator. 
R. 8. Perry and Frank D. Chrétien for the Respondent. 


The opinion of the Court was delivered by 
MANNING, J. Mrs. Judice has obtained an injunction against the 
Morgan Railway, restraining it from constructing a switch through the 
town of Jeannerette over a street dedicated to public use by her, the 
construction being about to be made under color of an ordinance of the 
mayor and council of the town. The Railway Company applied to end 
bond the injunction and the Judge refused, whereupon the Company § 32 , 
seek by this mandamus to compel him to dissolve the injunction on ~ The 
bond. : ties 
The decisions of this court, that the writ of mandamus will be issued of | 
by it only in aid of its appellate jurisdiction, may now be relegated to 7 whi 
the judicial lumber-room, since the broad conferring upon us of super- 
visory powers by the existing Constitution. Many articles of the Code 
of Practice, which until then were benumbed, have been quickened : 
into beneficent life by the wand of that terse and comprehensive pro- 
vision. 4 
But while the range of cases in which we may issue this writ is thus 
enlarged, it does not follow that it may be invoked always instead of 
an appeal. It would revolutionize our jurisprudence to hold that every 
right that was formerly enforced by appeal and every wrong that was 
formerly redressed by appeal can now be enforced or redressed by man- 
damus when an emergency seems to require or invite it. 
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This court has heretofore refused to compel an inferior judge to grant 

' awrit of injunction. State ex rel. Beebe vs. Judge, 28 A. 905; State ex 
AD  @ . rel. Padron vs. Judge, 31 A. 794; State er rel. New Orleans vs. Judge, 
® 324.594; although in a recent case we asserted our power to issue the 

writ for that purpose under our supervisory jurisdiction, State ex rel. 

sl Murray vs. Judge, and the refusal is placed on the ground that grant. 
the ing an injunction is a judicial act, and « mandamus will not lie to 
y be 
old 
for. | If granting an injunction be an act involving judicial discretion, it 
a would seem that dissolving an injunction was equally such act. And 
the more, because it has been held that where the legal requirements 
have been complied with, the right to an injunction is absolute and the 
judge is without discretion to refuse it, Beebe vs. Guinault, 29 A. 795, 
while in the matter of dissolving an injunction the Code expressly de- 
clares ‘‘the court may in its discretion dissolve the same.” Code Prac. 



































coerce judicial discretion. e 


has 


art. 307. The language is imperative when provision is made for issu- 
ing injunctions—it ‘must be granted,’ Code Prac. art. 298—but permis- 
sive when dissolving upon bond—‘the court may dissolve’ and use its 
discretion whether it will or not dissolve. Indeed it has been held that 
a mandamus will not issue directing an inferior court to dissolve on 
bond, State er rel. N. O. & Hav. Lot. Co. vs. Judge, 23 A. 766, but as 
the relator attacks that decision we preferred to examine the point 


te) 


without reference to that case. 

There are numerous cases where a mandamus has been refused be- 
‘ ‘“ause the party has a remedy by appeal. State ex rel. Wise vs. Judge, 
_ 32.977; State ex rel. Luminais vs. Judge, 34 A. 1114; et alii ut supra. 
The relator urges that the remedy by appeal is too slow, and that par- 
ties were relegated to that remedy under former Constitutions because 
of the lack of that supervisory jurisdiction which we now have, and 
which he conceives to have been given us in order that we may compel ; 
an inferior judge to decide as we should decide were the case before us ‘2 


te TT Pe 


~ 


on appeal. 
-— . This would hew a short road between the lower and the appellate 
court that would soon be blocked by the crowd of travelling litigants. 


P. In the first case that came before the present court wherein its super- 
visory power was invoked, an inferior court had granted an injunction 
against the City based upon the ground that its ordinance was null, 
and had considered and denied a motion to dissolve, so that this injunc- 
tion was existing at the moment when the City applied for a counter 
The granting of the counter injunction would have had 






injunction. 
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the same effect as the dissolution of the first. Held, the refusal to grant a 
the counter injunction'was under the circumstsnees a judicial question — 
proper to be decided according to the conscience of the judge, and the 
remedy was by appeal anid not by mandamus. State ex rel. N. O. vs. 
Judge, 32 A. 551. 

We do not rule definitively that we will not grant a mandamus when-. 
ever there is a remedy by appeal. We confine ourselves to the point 
presented in the ease at bar. 

The writ is refused. 








No. 8786. 


City oF NEw ORLEANS vs. THE CARONDELET CANAL AND NAVIGATION 

COMPANY. 

A special statute exempting property from taxation in 1858, is not repealed by the Consti- 
tution of 1879. N.O. vs. Poydras Asylum, 33 A. 850, affirmed. 


An unqualified exemption by the State, implies an immunity from municipal taxation. 
Whenever the sovereign exonerates, he does so with munificence, unless restictions 


have been formally expressed. 
Under sectiou 9 of Act 74 of 1858, the capital stock of the defendant company is not liable 


to assessment and tax for fifty years. 
PPEAL from the Civil District Court for the Parish of Orleans. 
Tissot J. 


L. O'Donnell, Assistant District Attorney, for Plaintiff and Appellant. 
H. D. Ogden for Defendant and Appellee. 


The opinion of the Court was delivered by 

BERMUDEZ, C.J. The city appeals from a judgment respecting her 
demand for $351, city taxes, claimed from the defendant company. 

The defense, which was sustained, is, that the stock on which the 
tax is assessed, is exempt from taxation. 

In support of that position, the company points to section 9 of Act 
74 of 1858. 

The defendant corporation was created in 1857 ( Act 160) and ae- 
quired the right, power, and authority to enter upon and take posses- 
sion and ‘control of the Canal Carondelet aud Bayou St. John for the 
purpose of completing the works of improvements thereon; and other 
privileges. 

In view of the subsequent embarrassed condition of the company, 
and in apprehension of a discontinuation and abandonment of the un- 
dertaking and of consequent public calamity, the Legislature in 1858 
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passed the act invoked, section 9 of which reads: ‘That said canal 


ant 
and railroad shall be exempt from taxation during the period of fifty 


ion 
: ars. 
the — 































vs. of It cannot be with plausibility claimed that the exemption was to 
operate technically, exclusively as far as the canal and the raifroad 


n- 9 were concerned. The canal was State property and of course as such, 
int necessarily exempt. The railroad which the company was authorized 


to build, did not then exist and has never been constructed. The leg- 
islative intent was clearly to exonerate the property of the company, 
represented by its stock and the, machinery used for the purpose of 
the contemplated improvement of the canal and bayou. It was ten- 
dered and accepted as an important inducement for the onerous under- 
taking in view, for the enhancement of the publie wood. 


IN 
. Evidently such has been the construction placed upon it by both the 
e State’ and the city, as never heretofore has either one or the other 
claimed any tax from the company for the past twenty-five years. 
" The contention of the city, adverse to the immunity, rests on two 
ns 
grounds only : 
e 3 1. The exemption was repealed by the Constiiution of 1879. 
4 ’ 
a 2. If it was not, it applics to State taxes only, not to city taxes. 
i. 
: The exemption was granted by a special statute, which the Legisla- 
ture had the power to pass. In the case of the Poydras Asylum, 33 A. rar 
850, we had occasion to consider a similar question of exemption and 
: @ we came to the conclusion that the Constitution did not contemplate 


or produce the effect claimed. 
} : ; The reasoning and authorities collected in that case, are applicable 
to the present one. 
We, therefore, held that section 9 of Act 74 of 1858 was not repealed 
by the present Constitution, and know of no law subsequently passed — 


to the contrary. 
II. 


The exemption is unlimited, unqualified. It, therefore extends to 
all taxation, whether State or municipal. The reason for which the 
exemption was accorded by the State, is equally strong in favor of a 
similar exemption from municipal taxation. When the sovereign 






emancipates, he does so munificently. 
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The corporation owns some real estate, upon which a tax was as- ‘ 
. ned : res 
sessed and paid. Such property was not within the purview of the Act ‘ TI 
‘ - ; ‘ ‘ i 
of 1858, section 9, No. 74, and is not considered as exempt or claimed 
In 
to be. : 
. " nd 1 
: The exemption granted exonorates the stock’and the stockholders. 5 
’ annu 


Burroughs on Tax, 142; Cooley on Const. Lim., 164. . i 
The district judge correctly decided. ‘= are 








Judgment affirmed. Sh 
L: the « 
; no 1 
eithe 
No. 38923. I It 
Mrs. ADELE VILLARSs, WIFE OF Epovarp Drovet, vs. Louts Fatvre § _ 
AND Frep. L. MaTrHews. 7 y* 
All issues presented by the pleadings in a cause and on which evidence is introduced on Cou 
trial, will be ererents as Sisposed of by a final Jatgment, cltengh the latter be otens : PI 

on one or more of the issues in the case, unless a special reservation is made in the judg - i : 
, ment. a reje' 
Hence. in a petitory action, the judgment which decrees the litigated property to plaintiff, tenc 
and is silent on che subject of rents and revenues prayed for in plaintiff's petition, when siler 
it appears that evidence kad been introduced on that demand, will be construed as an ‘ 
absolute rejection of the demand. 3 clai 
Sach a judgment will support the plea of res judicata to a subsequent action by the same : P 
plaintiff. for rents and revenues on the same property, against the same defendant. : sub 
PPEAL from the Twenty-sixth District Court, Parish of Jefferson. q this 
d. Hahn, J. §sithe 
Alfred Grima and H. N. Gautier for Plaintiff and Appellant. | ne 
Alfred E. Billings and Jos. H. Spearing fo: Defendants and Appellees. i se 
The opinion of the Court was delivered by > arg 
Pocus, J. Plaintiff has brought this suit for the recovery of rents ‘ cau 
and revenues on a piece of immovable property, which she revindica- thi 
ted through a judgment of this Court, rendered in March, 1882, ina q cal 
suit which, she had instituted against Louis Faivre, one of the defend- gq osil 
ants herein, in August, 1877. 34 A. 198. ° B sis 
At the institution of her petitory action she had caused :’.e litigated “9 dis 
property to be sequestered, and the defendant had thereupon released Bg itr 
it on a bond of nine hundred dollars, with his co-defendant, Matthews, 4 ‘ 
as his security. -™ 
re ‘ Plaintiff prays, in this suit, for judgment in the sum of nine hundred 
dollars against the defendants in solido and for the further sum of tal 


thirty-six hundred dollars against the defendant, Faivre, individually. 
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She prosecutes this appeal from a judgment maintaining an exception 





aSs- 
et of res judicata interposed by the defendants. 


ed 4 The plea is predicated on the following grounds: 
In her petitory action, plaintiff had cumulated a demand for the rents 








































and revenues of the property in litigation, which she fixed at $400 per 
annum, from August, 1877, to the time at which she would recover 


rs. 


} possession of the property. 

She was cast in the district court, and on appeal she was declared 
the owner of the property, but the judgment of this Court contained 
no mention of or reference to the demand for rents and revenues, 
either in the reasons for judgment or in the decree. 34 A. 198. 

It is conceded that the cause of action is the same, the parties the 
same, their capacities the same, in the two suits, imso far as the demand 


co | 


for revenues is concerned. 

The contention turns upon the legal effect of the judgment of this 
Court, on the demand for rents, by reason of its silence on that subject. 

Plaintiff argues that such silence means at most, and no more, a 
rejection of her demand as in case of non-suit; while defendants con- 
) ®  =tend that, under numerous precedents furnished by our reports, such 
silence must be construed as an absolute and final rejection of the 
claim. 

Plaintiff argues that no evidence was offered in her first suit, on the 
subject of rents and revenues, and that in the absence of such evidence 
this Court could not dispose of that issue which was, in consequence 

® = thereof, not passed upon. In this she is not borne out by the record, 
4 which does contain evidenee on that subject sufficient in its character 
and scope to sustain a judgment on that point. It is true, as she sug- 
gests, that the point was not directed to the Court, either in the oral 
; argument or brief of her counsel, and that such omission may have 
} caused or superinduced the silence of this Court on the point. But 
this is not the pivotal question in the present discussion. We are not 
called upon to explain or determine the reasons which caused our 
silence on the subject, or to qualify it either as an omission or an over- 
sight; the question involved is tle legal effect of the omission to 
» dispose of that issue which was one of the essential points in the con- 
_ troversy. 

After mature consideration and a thorough examination of numerous a 
© decisions of this Court on the subject matter, we are driven to the con- 
» clusion that the legal effect of our judgment was an absolute rejection 
_ of the claim and that the plea of res judicata in this action was well 
taken. 
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Our jurisprudence has rested on a solid foundation, the rule that all a 
the issues presented by the pleadings, and on which evidence has been ~ 
offered, will be considered as disposed of by a final judgment in the 
cause, and that demands passed over in silence must be considered as 
rejected in the absence of a special reservation. Plaintiff quotes 
numerous decisions in support of the undisputed proposition that the 
appellate court is not bound in law to dispose of all matters contested _ 
and that the court may remand certain matters for a second examina- 
tion in the lower court, or may reserve to the party pressing certain 
claims or demands, the right of urging the same in a separate action. 

Such a ruling is of every day occurrence. It was doubtless the right 
of this Court to have made a similar disposition of plaintiff’s demand 
now under discussion. Under such a reservation her present action 
could not have been as much as clouded by a dream of a plea of res 
judicata. But unfortunately for her, such a reservation was not made 
and the question recurs to the legal effect of the silence of the judg- 
ment on that portion of the demand in her previous suit. Under the 
circumstances of this case our jurisprudence places an insurmountable 
obstacle in the way of her recovery. 

In the early case of Delatage vs. Pellerin, 3 Martin, 142, the plea of 
res judicata was successfully interposed to a claim for damages for the 
unlawful detention of a slave, on the ground that in a previous suit for 
the recovery of the same slave and for damages for the detention, the 
judgment had restored the slave to plaintiff, but was silent on the ques- 
tion of damages. 

In the celebrated case of Saul vs. His Creditors, 7 N. 8. 437, the Court 
reviewed previous rulings on the point and unreservedly affirmed the 
doctrine of the Delatage-Pellerin case. The question there presented. 
was the exposition of the legal effect of the silence of the judgment on 
a demand for interests urged in the pleadings, and it was held that the 
interests were refused by the judgment. 

By way of illustration the Court therein distinctly asserted the doc- 
trine as affecting fruits or rents which generally follow the judgment 
on the issue of title to immovable property. The doctrine was reviewed 
and reasserted in the following cases: Robertson et al. vs. Penn, 8 La. 

64; Vascoeu’s widow vs. Pavie, 14 La. 139; Plicque & Lebeau vs. Per-| 
ret, 19 La. 324; MeMickin vs. Morgan, 9 A. 209; Spencer vs. Bannister, 
—; Brady vs. Ascension, 26 A. 321. 

The rule that the silence of the judgment on any demand which was 
an issue tn the case under the pleadings must be considered as an abso- 
lute rejection of the demand, came under the consideration of the pres- 
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’ ent Court in a recent case, which seems to have escaped the attention 
- of both counsel in the present suit. We refer to the case of the Succes- 
cs oo. sion of Robert Anderson on the rule of C. M. Pilcher, 32 A. 581, in which 
" 4 we held that interest could not be collected on a judgment for money 
oa which by its terms was silent as to interest, although interest was 


aa legally due on the claim. In that case we had occasion to consider, and 
unqualifiedly reaftirmed, the doctrine laid down in the case of Saul vs. 
His Creditors. 


n 
. a We there held the following language, which is a fit conclusion to 
t oF our reasoning in this opinion: “If the plaintiff in rule is holder of a 
7 judgment which unjustly denies to, and withholds from him, his legal 
on a right, it is a misfortune which might have been repaired before that ; 
a judgment became final, but which is now past remedy.” 
e 4 So with the plaintiff in this cause, whose counsel, by means of a timely Bt 
a | application for a rehearing, might have obtained an amendment of our | a 
© judgment in the petitory action, so as to secure a recognition, or at aN 
. 7 least a reservation, of her rights to rents and revenues. BS 
; ; 
f : His oversight, or our possible omission, may have exposed her to a 
4 great hardship, but it is now past remedy. We are in duty bound to 
: j follow the wise precedents laid down for the guidance of courts. , 
> a Appellees suggest our want of jurisdiction over the demand for nine 
‘ hundred dollars against Matthews, the security on the release bond. 
Under the conclusions which we have reached and herein announced 
t on the main issue in the cause, that question loses all practical import- 
. ance. But it is, nevertheless, clear to our minds that under the plead- 
_ ings no judgment could be rendered against Matthews exceeding $1000, 
, = and that therefore we had no jurisdiction of the demand pressed against 
, a him. The fact that he was bound in solido with Faivre cannot affect 
J the question of jurisdiction. He could not be held for more than $900; om 
_ § and the amount involved as to him is unquestionably the test of our , am 
t » | jurisdiction as to his interest in the litigation. “ 4 
The appeal, in so far as it concerns the judgment in favor of Mat- -" x 
. @  thews, is dismissed. : 2. 
‘For the reasons given on the main issue inthis case, the judgment sa 


appealed from is affirmed, with costs. 
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No. 9112. te 
E. G. RANDOLPH, FoR USE ETC., vs. A. L. Laysarp. - 
‘ Where the plaintiff in a petitory action claims theland in controversy anderatitle which he as F 
serts was warranted by the author of the defendant's title opposed to him and that the 1 
defendant is thereby estopped from setting up his title against him, the fact of the war- C 
ranty must be clearly established and may be disproved by evidence showing a distinct t] 
and continued acknowledgment of the title of defendant’s author by those from whom. 
or through whom the piaintiff claims. : - 
Such acknowledgment may also be opposed to a claim of title by plaintiff based on pre- ~ Wi 
sumption. re 
Even where a title has been acquired by prescription, it may afterwards be lost by su bse- th 
quent adverse possession of the land, peaceableand undisturbed for more than two years, 1 
by one holding a just title translative of the property. ae 
. . te : ee : or 
APPEAL from the Twelfth District Court, Parish of Grant. 7 G 
Barbin, J. ; 
M. Ryan, R. J. Bowman and J. OC. Ryan for Plaintiff and Appellant. tic 
— ae ev 
James G. White for Defendant and Appellant. - 
od : > the 
The opinion of the Court was delivered by tit 
cee ‘ ‘ 5 lead ‘ 1 
Topp, J. This is a petitory action. The plaintiff claims that the 
land in controversy formed a part of two lots received in the partition 
of the estate of Joseph Gillard in 1829, by Leander Lacour and wife, © pa 
and John Baptiste Gillard and wife, respectively, and that by mesne pu 
conveyances from them the title to the same became vested in him, the pai 
plaintiff. He asserts title, also, by the effect of warranty and the pre- the 
* scription of ten years. I 
The defendant resists the demand and sets up title in himself first, — mu 
under an entry made of the land in 1830, by Joseph Gillard, Jr., and a of | 
patent from the United States issued to him, and a regular chain of © loc: 
° -° . . ; 
conveyances from his heirs to the ancestor of the defendant. He fur- 7 bo 
ther pleads the prescription of ten years. - jud 
The two lots of land, described in the petition as the Leander Lacour the 
and J. B. Gillard tracts, were a part of a league of land alleged to have sur 
been acquired by one Colin Lacour from the Pascagoula Indians and to by | 
have been surveyed and located in 1829 by one McCrimmons, and — inal 
partitioned the same year among the parties in interest. 4 thin 
There was a survey made of this same league by the United States, mor 
it is claimed by the defendant, as early as 1816; and subsequently, in pos 
1848, a resurvey. The private survey did not correspond with the one ~ WV 
survey made by the Government, and the consequence was that part” of t 


of the land embraced in the league as located by McCrimmons belonged ~ 
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to the public domain, as shown by the Government survey, which in 
our opinion fixed the true location of the league. 

It is contended by the plaintiff’s counsel that a partition was made 
in 1829 between the different owners of the league as located by Me- 
Crimmons, and in the plat of his survey, admitted in evidence, we find 
the boundaries of the several tracts or lots falling to the different pro- 
prietors under the alleged partition marked out. Admitting that there 
was a partition and that this plat correctly defined the several lots 
received under it by the several owners, with the proper boundaries, 
then it will appear that some, if not all, of tllese lots or tracts extended 
beyond the lines of the league as located by MeCrimmons, and took in 
er embraced public lands, or land, to which the title of the General 
Government had not been divested. 

It is, however, denied by the defendant that there ever was a parti- 
tion made of this league, and the admission of this plat or survey in 
evidence to show it, as well as all parob evidence offered for the same 
purpose, was objected to on the grounds, substantially, that it was not 
the best evidence and that parol evidence was not admissible to prove 
title to real estate. 


It should be stated here that the judicial and notarial records of the 
parish of Rapides were destroyed by fire in 1864, and the land in dis- 
pute then lay in that parish, and subsequently was embraced in the 
parish of Grant after its organization; and in this latter parish, also, 
the records were burned. 

In view of this circumstance, and the further consideration that there 
must have existed some kind of a partition among the original owners 


of this league, from the fact that they first owned it in indivision when 


located and that soon after they possessed in separate tracts, whose 
boundaries were partially given in all the early sales, conventional and 
judicial, made of these tracts, and moreover that the plat upon which 
these lots are marked, when offered, was in possession of the parish 
surveyor, and for many years previous in that of his predecessor; and 
by one witness it was shown to be a correct copy of a copy of the orig- 
inal survey, which had been destroyed in his possession: The plat, we 
think, was properly admitted. The parol evidence objected to related 
more to the possession of the land, and to that extent and for that pur- 
pose was admissible. 

We do not believe, however, that there ever was a formal partition 
of the league, cither judicial or conventional, made and recorded. No 
one testified to ever having seen it, and some of the parties who at 
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times acquired one or more of these tracts, whilst the records were ex- 
tant, procured copies of all the earlier titles appearing in the trans- 
eript, but not a copy of the partition. 

Il. 


The plea of warranty advanced by the plaintiff in support of his 
claim to the land in dispute is founded on this alleged partition between 
the first proprietors. Among these was Joseph Gillard, under whose 
entry or patent the defendant derives his title. It is contended that 
neither Joseph Gillard nor any one holding under him, in view of the 
warranty implied in the partition, could urge a claim adverse to any of 


‘his co-partitionists or those deriving title from them, and that they 


were estopped from setting up title to any part of the tracts or lote fall- 
ing to.them under the partition according to the metes and bounds 
appearing on the McCrimmons survey. 

The entry made by Joseph Gillard mentioned embraced a part of the 
tract designated on this plat as the Leander Lacour and J. B. Gillard 
lots, being a portion of the rear of said lots. This entry comprised 
fractional section 35, in which the land in dispute lies, and is called by 
the witnesses the “wedge.” It is as owner of these two last-named 
lots that the plaintiff asserts title to the “‘ wedge.” 

Conceding that a warranty is as broad and far reaching as contended 
for by plaintiff’s counsel, that it is good even against the Government 
and can be used as an aggressive force for purpose of eviction as well 
as a means of resistance (propositions we need not here discuss), we 
have opposed to the effect and even existence of the warranty in this 
instance the following facts: 

When it was found that the league, as located, extended in part over 
Government land, Joseph Gillard entered this section 35 and other see- 
tions, all impinging more or less on the league as MeCrimmons had 
located it in his own name as early as 1830. It does not appear that — 
there was any offer on the part of the proprietors of the other lots to 
share the expenses of the entries, nor of any opposition to the entries 
being made by Jasper Gillard exclusively for himself and in his name. 
On the contrary, we have the testimony of several witnesses, including 
one of the Gillards and one of the Lacours, descendants of the original — 
proprietors, to the effect that this section 35 was never claimed by Le- 
ander Lacour or J. B. Gillard, or their immediate successors, but that 
the title of Joseph Gillard and his succession was acknowledged. In 
all the titles relating to these tracts, we find no description of any réar 
lines, and no mention whatever of section 35, which formed part of — 
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= them according to the McCrimmons plat, until we come down to the 
s- deed from Henry M. Hyams to Judge Ryan, passed in 1857, in which 
there is the following reference to it, or the part of it covered by the 


land in controversy, to wit: 


his — ‘The said Hyams refuses to give any warranty in case of eviction, 
en | even for any return of price, inasmuch as there exists a suit or suits 
Se against him in the parish of Rapides for the recovery of that part of 
rat the lands now conveyed, to the full knowledge of the said Ryan, who 
he | admits that he is aware of the danger of eviction and takes that part of 
of the land now sold at his peril and risk.” 

ey 3 In the face of these facts, we feel justified in the conclusion that upon 
- : the discovery that the league was in part on the public domain, there 
ds was an abandonment of the respective claims under the partition be- 

: yond the point or line where the Government lands commenced. The 
he facts proved are inconsistent with any other hypothesis, and we think 
rd the testimony of the witnesses relating to these matters was, under the 
ed 4 circumstances, properly admitted. There is then no warranty or estop- 
by | pel that would entitle the plaintiff to a recovery of the land. 
ed 

II. 
ed In regard to prescription: 
nt 2 The plaintiff bases this plea on ten years’ possession of the land on 
ell @ the part of the original owners of the Leander Lacour and J. B. Gillard 
we @ lots, and their successors, commencing and running from 1829, the 
ris | alleged date of the partition. 

’ The possession claimed rests mainly upon the contention that the 
er 4 disputed land was a part of the last named lots and that the actual pos- 
oe | session and occupancy of the fruits of these lots gave or constituted 
ad “@% possession of the whole. . 
at | From what we have said before, it is apparent that if is a contro- 
to” verted point whether the land in question.did form part of these tracts. 
es @ Beyond this description there is no satisfactory proof that there was 
ie. Fi any actual and continuous possession as owners on the part of the orig- 
1g 4 inal proprietors from whom plaintiff claims, or their successors, upon 
al “which alone a title of prescription can rest. 

a . 

at IV. 

[n ; ‘ 

EB Even, however, conceding that such possession had been shown for 


the time stated, could it prevail against the title and possession of the 
defendant? 
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It is undisputed that the locus in quo is covered by the entry and pat- 
ent of Joseph Gillard defendant’s author, and however the possession 
thereof may have been for the first ten years from the date of the entry, 
or even up to and beyond the time of the sale from Hyams to Ryan in 
1857, it is certain that the defendant and his ancestors have been in 


-the actual quiet and undisturbed possession of the premises from 1866. 


to 1881, when the suit was instituted, and under a title translative of 
property. ’ 


It is true that soon after Laysard acquired title in 1854, he instituted 
one or more suits against parties having or claiming possession of small 
fractions of the land. These suits lingered on the docket for years and 
finally the record of them was destroyed by fire and they were never 
revived, because the parties had abandoned the land; and finding the 
possession thus abandoned after the expiration of more than ten years 
from the filing of his suits, Laysard, unopposed, entered into the quiet 
and peaceable possession of the entire tract in dispute, and he and his 
descendants have held it undisturbed until the present time. 


These suits cannot, therefore, in our opinion, be considered as having 
any bearing or disturbing effect on the ten years’ prescription pleaded 
by the defendant in bar of plaintiff’s action. 


¥; 


Finally, when we consider that the land was entered by and patented 
to the defendant’s author, and title thereto has been claimed ever since 
under such entry and patent, and actual and undisputed possession 
held by the defendant and his ancestors claiming thereunder for more 
than ten years; and when we considey further that in a petitory action 
a plaintiff must succeed upon the strength of his’ own title and not on 
the weakness of his adversary’s, we realize distinctly how compara- 
tively weak and insufficient are the pleas of warranty and prescription 
upon which the plaintiff rests his demand, and how little they are 
entitled to prevail against the claim of defendant as presented, based 
upon a clear title and more than ten years’ undisturbed possession 
under it. 


Judgment affirmed. 
Rehearing refused. 


Manning, J., recuses himself, having been of counsel. 
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No. 8390. 


t- 
no - ALBERT SHULTZ vs. H. W. HouGurTon. 
y; Evidence that a debtor, when presented with a long;standing account of large debits and 
in credits, acknowledged generally an indebtedness, but declined to acknowledge the ac 
nD count, and said he would have to look over his own papers, is not sufficient to interrupt 
6 prescription, since it left the debt claimed unacknowledged and open to free controversy. 
y The acknowledgment required by the Code is an ‘acknowledgment of the right’ of the 
of creditor, ¢. e., of the debt claimed. 1% 
q we from the Civil District Court for the Parish of Orleans. 
aa 4 Monroe, J. 
ll @ 
1d s@ Chas. S. Rice for Plaintiff and Appellee. 
r qa E. W. Huntington and H. L. Dufour for Defendant and Appellant. 
e 
s a : 
t The opinion of the Court was delivered by ae 
g FENNER, J. ss Defendant is sued upon an account due in 1875. 
» F His defense is a general denial and prescription of three and five os 
| years. re 
of q Evidence was offered to establish an acknowledgment of the account 
; 5 ’ 
i ; for the double purpose of showing that it became an account stated, 
prescriptible only by ten years, and also an interruption of prescription. 
For the first purpose the evidence is manifestly insufficient, since it 
appears from plaintiff’s own testimony that defendant never acknowl- 
1 edged the correctness of the account, but sai! he would have to look 
> over his own papers. 
: It is claimed, however, that defendant made a general acknowledg- 
: ment of indebtedness, which is sufficient to interrupt prescription. 
B b 
, The evidence on this point is of the vaguest and most general char- 
acter, not pretending to give the language, or definite purport of the 
1 i s g guage, 


language used. 

It is very clear the defendant never made an “acknowledgment of 

the right” claimed by the creditors, which was the right to claim the 

P amount shown due by the account. 

) Non constat that after examining his papers he might not have dis- 

puted any indebtedness whatever, the account being one of large debits 
and credits. 

The case is not nearly so strong as that presented in Lackey vs. 
Macmurdo, where the Court said: “In estimating the effect to be given 
to the conversation above mentioned, it is proper to consider what is 
the effect of an interruption. The effect would be to destroy the con- 
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veyances which otherwise would have resulted from the lapse of time 
* * * and to give a new date as the starting point for the cause of 
prescription. * * * As, therefore, the alleged interruption prac- 
tically affects the rights and obligations of the parties to a contract, it 
is reasonable to require, then, that proof of an assent to such a change 
on the part of the debtor should be clear and unequivocal.” Lackey 
vs, Macmurdo, 9 A. 17. . 


So, in another case, it was held that an acknowledgment was insufti- 
cient, because “‘he did not acknowledge his indebtedness to the appel- 
lant for the amount of her claims.” Succession of Jewell, 11 A. 83; see, 
also, Ross vs. Adams, 23 A. 621; Marquez vs. Bloom, 22 A. 328. 


It is perfectly clear that defendant in this case has never acknowl- 
edged “the right of the creditor,” i. ¢., the debt claimed by the cred- 
itor; but, on the contrary, declined to acknowledge it and left it a 
matter of free and open discussion. 

It is to be borne in mind that the defendant contradi¢ts most posi- 
tively the evidence for plaintiff. 

The judge a quo maintained the plea of prescription and we see no 
reason to disturb his judgment. 

Judgment affirmed. 








No. 9129, 


H. McKnicut, ADMINISTRATOR, vs. W. 8. CALHOUN AND ADA LANE.- 

Where one is administrator of asuccession which has a claim against him individually, or as 
unconditional heir of another decedent, prescription is suspended during the continu- 
ance of the administration. 

Prescription is likewise suspended as to such claim against one who is his co-heir, or who is 
bound with him in the same manner and for the same sum. A suit by him, as adminis. 
trator of one succession, against his co-heir in another succession, when their liability 
quoad this claim is the same, would be virtually a suit against himself. 

A claim against one for rents collected and received by the connivance or consent of the ad- 
ministrator to whom they belonged, is likened to the responsibility of a negotiorum gestor 
rather than a wrong-doer, and the action to recover them is not ex delicto. The prescrip- 
tion of one year is not applicable thereto but that of ten years. 

The doctrine: ‘‘contra non valentem agere non currit prescriptio, ’ is not inconsistent with the 
laws of Louisiana, or repugnant to our system of jurisprudence, and will be enforced in 
proper cases. 

Opinions and dicta to the contrary must be considered as overruled. The decision in the 
Succession of Farmer, 32 A. 1037, affirmed. 
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“McKnight vs. Calhoun and Lane. 


PPEAL from the Twelfth District Court, Parish of Grant. 
Barbin, J. 


R. P. Hunter and R. J. Bowman for Plaintiff and Appellant. 
Jos. P. Hornor and F. W. Baker for Defendants and Appellees. 


The opinion of the Court was delivered by 

MANNING, J. Meredith and Mary 8. Calhoun were husband and wife. 
Their two children William and Ada are the defendants. Meredith 
Calhoun died 1869, and his son became administrator of his estate and 
continued so until 1882, during which year he was destituted and the 
plaintiff McKnight was appointed. Mrs. Calhoun had died in 1871, 
anu the children, both majors, had accepted her succession uncondi- 
tionally and were put in possession thereof. e 

In January 1883 McKnight, as administrator of Meredith Calhoun, 
brought this suit to recover the amount of certain debts which it is 
alleged the mother of the defendants owed at the time of marriage, 
and which had been paid by Meredith her husband during the commu- 
nity; for improvements made on hér lands by him during the same 
time; and rents of his lands alleged to ‘have been collected by the de- 
fendant Mrs. Lane from 1873 to 1881. , 

Prescription was pleaded and sustained, and the plaintiff appealed. 

If Mrs. Calhoun was thus indebted to her husband’s succession, the 
obligation was personal and subject to the prescription of ten years. 
The right of action accrued at the death of her husband in 1869, but 
prescription was suspended as long as William Calhoun was adminis- 
trator of the creditor succession. No one could sue for the recovery of 
the claim but the administrator of that succession. He might have 
sued in the brief interval between 1869 and 1871, but when his mother 
died he became eo instanti one of her heirs, and by his unconditional 
acceptance of her succession stood in her place. Thereafter he must 
have sued himself if suit were instituted. As administrator of his 
father he would have sued himself individually—his individual liability 
accruing by virtue of his heirship of his mother. 

The law neither authorizes nor countenances a proceeding so anoma- 
lous. Prescription having been thus suspended during the continu- 
ance of his administration, the suit was instituted almost immediately 
after its termination. 

If prescription could not run in favor of William Calhoun for the 
above reason, neither can it run in favor of his sister. If he had, as 
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administrator of his father, sued his sister who is with him co-heir of 

his mother, for this alleged indebtedness, his allegations would be tan- 

tamount toa confession of judgment against himself. Because if his 

sister as his co-heir owes as he must have alleged her to owe, then he 

owed also in the same way and for the sume reason and for the same 

sum. Every averment that he must have made to set out a cause of 
action against her would tell equally against himself, and the language 
he would have used to charge her indebtedness would charge his own 

indebtedness also. If then he cannot be required as administrator to 

sue himself, neither ean he be required to sue his sister on a liability 

that he shares with her, and if the one cause suspends prescription so 

does the other. 

The creditors could not have compelled the administrator to spe. 
His exception to a proceeding by mandamus would have been that if 
his sister was liable so was he, and that he could not by judicial pro- 
cess be forced into the position of plaintiff and defendant in the same 
suit at the same time. 

Besides, this is not a claim that could have come to the knowledge 
of creditors. It was not likely to be an inventoried asset of the suc- 
cession, and could not be in the circumstances of this case. It was not 
a debt that, like a note for instance, was itself evidence of its exist- 
ence. Itis a claim alleged to arise out of the acts of parties that 
created a legal liability, the existence of which could be known only 
to those who had access to the private papers of the deceased, like the 
administrator, or who knew from other sources what was the history 
of the property. 

But if the creditors had the means of knowing the existence of this. 
debt, the administrator would have answered the compulsory proceed- 
ing against him by denying that any obligation of the kind set out by 
the creditors had ever rested upon his mother, or upon his sister as one 
of the heirs, and this issue would have involved and necessitated the trial 
of the whole case in the mandamus proceeding. His personal interest 
to defeat the suit would conflict throughout with his duty as plaintiff, 
for it is quite impossible to have separated his own interest from his 
sister’s, and though she would nave been the only nominal defendant, 
his interests would be so inextricably bound up with hers that he would 
be a real defendant as much as she was. So that we get back at last 
to the substantial reason why he could not be compelled to sue his 
sister, ¢. e. he would virtually be suing himself. 

If prescription was not suspended under those circumstances, the 
creditors would be remediless and must stand conscious but silent wit- 
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nesses of that lapse of time which was gradually taking from them 
their redress without the power to arrest its progress. 

The claim against Mrs. Lane for rents of Meredith Calhoun’s lands 
received by her without any alleged opposition from his administrator 
cannot be regarded asan action ex delicto. She may reasonably be 
presumed to have received them under some color of right, and her 
position would be more likened to a negotiorum gestor than to a wrong- 
doer. The prescription of one year is not therefore applicable thereto. 
but that of ten years, which had not expired. 

It is therefore ordered and decreed that the judgment of the lower 
court is avoided and reversed, the plea of prescription is overruled, 
and the cause is remanded to be proceeded with according to law, the 
defendants and appellees paying costs of appeal. 





DISSENTING OPINION. 


Topp, J. I concur in the opinion just read in every respect, save 
in that part of it overruling the plea of prescription interposed by Mrs. 
Lane to the demand against her as heir of her mother, Mary S. Cal- 
houn, and think that her plea, to this extent, should have been sus- 
tained. , 

More than ten years had elapsed from the death of Meredith Cal- 
houn and the opening of his succession, to which the debt was alleged 
to be due, and also, more than ten years from the death of Mrs. Cal- 
houn, whose succession was charged with owing the debt, and I cannot 
see that prescription as to Mrs. Lane, co-heir of the latter succession, 
was suspended from any cause recognized by law. 

There was not, in my opinion, at any time during this prescriptible 
term any legal obstacle in the way of a suit against her for her share 
or portion of the alleged debt. 

The succession of Meredith Calhoun was regularly opened, an ad- 
ministrator appointed to it, whose right and duty it was as its legal 
representative to prosecute all claims in favor of it, and who could . 
have been compelled to do so, if necessary, by creditors and other 
parties in interest. 

The mere fact that the administrator might have felt a reluctance to 
sue on this claim for reasons and apprehensions personal to himself, 
should not and did not, in my opinion, have the slightest bearing on 
the rights of Mrs. Lane, with respect to the prescription of this debt. 
It was a matter of no concern to her, brought about by no fault of hers 
and by which she could not be affected. 
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I, therefore, dissent from this part of the decree and the reasons 
adduced in support of it. 
Fenner, J. concurs in this opinion. 


APPLICATION FOR REHEARING. 


Pocuk, J. This isa suit by the administrator of the succession of 
Meredith Calhoun on an alleged indebtedness due by the succession of 
‘his wife, Mary S. Calhoun, and it was brought against the defendants, 
as her sole heirs, who had accepted her succession. 

In overruling the plea of prescription, we held that prescription had 
been suspended quoad W. S. Calhoun during the time that he was the 
administrator of his father’s succession, for the reason that being per- 
sonally a debtor, by his right of inheritance from his mother, he could 
not sue himself and that, for the reason that every allegation and proof 
of indebtedness against his co-heir, who was alike responsible, would 
affect his interests, prescription had likewise been suspended in her 
case; a suit against her, on such cause of action, being practically a 
suit against himself. 

Her counsel charge, with great confidence, that our ruling involves 
a discovery of a means of suspending prescription hitherto unknown 
to our laws. 


But, being forcibly reminded, by their knowledge of jurisprudence, 
of the doctrine of “ contra non valentem,” ete., which had been practi- 
cally recognized in the early stages of our jurisprudence, they hastily 
retreat on the position that the doctrine is inconsistent with the spirit 
of our legislation, and they intrench themselves within the protection 
of the decision in the case of Smith vs. Howard, 21 A. 67, in which the 
Court, as then composed, laid down the opinion that the doctrine had 
no application in our system of jurisprudence, which admits of no 
other mode of suspending prescription beyond the means enumerated 
in the Civil Code. 

It is evident that counsel have not yet considered the decision in the 
case of the Succession of Farmer, 32 A. 1037, which unreservedly 
recognizes the doctrine and has thus restored jurisprudence to the 
former position occupied by this Court. 

We must adhere to the conclusion that the doctrine finds its applica- 
tion in the case now before us. 

A second examination of the question as to the nature of the demand 
against Mrs. Lane, for an account of rents collected and appropriated 
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by her, has served to confirm our conclusion that the action is not ex- 
delicto. We are clear in our conviction that when she collected those 
rents, Mrs. Lane conscientiously believed that she had a legal right 
thereto. We refuse to entertain the charge implied in the argument 
of her counsel, that she deliberately, wilfully and wrongfully appro- 
priated money to which she knowingly had no claim or right. 
Rehearing refused. 

Justices Todd and Fenner adhere to their dissenting opinion. 








No. 9138, 
SAMUEL H. Situ vs. A. M. Haas. 


A tenant who quits premises, to which he claims to have obtained a new lease, and which 
he declares he has left because ordered to do so by lis landlord, cannot successfully 
claim damages for an illegal and wrongful ejectment. 


PPEAL from the Twelfth District Court, Parish of Avoyelles. 
Ee Blackman, J. 


Thos. Overton and Thorpe, Peterman & Thorpe for Plaintiff and 
Appellee. 


Cullom d& Coco for Defendant and Appellant. 


The opinion of the Court was delivered by. 

BeRMUDEZ, C. J. This is an action in damages for an alleged viola- 
tion of a contract of lease, consisting in a wrongtul ejectment of the 
tenant and taking possession by the land owner, 

The defense is a denial of the lease and of any wrongful act. 

From a judgment against him, for part of the claim, the defendant 
has taken this appeal. 


An examination of the testimony has failed to satisfy us of the exist- | 


ence of the contract of lease relied upon. 

The testimony of the plaintiff is vague and uncertain and is uncor- 
roborated by that of the two witnesses who were brought forward for the 
purpose of fortifying it, while that of the defendant is clear and positive 
enough to leave no doubt on the mind. 

If the lease ever was agreed upon, it was surely subseqneutly 
abandoned. It would have begun at the expiration of the previous 
one, that is: on January 1, 1883; but, when asked why he had left, 
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plaintiff, himself, says: that it was because the defendant had told him 
he should not work the place any longer; that he had asked him to 
- remain longer but that defendant would not do so. 

The district judge thought there was a preponderance of direct and 
circumstantial evidence in favor of plaintiff, showing that he had made — 
a contract of lease with defendant, of the premises, for the year 1883. 

We have weighed the scattering evidence and fail to perceive how’ 
it can be unified and systematized so as to establish the contract which, 
under the circumstances, should have been proved by conclusive testi- 
mony. We think that defendant is not liable to the claim against him. 

It is, therefore, ordered and decreed that the judgment appealed 
from be reversed and that plaintiff’s demand be rejected, with judg- 
ment in favor of the defendant, with costs in both courts. 


On APPLICATION FOR REHEARING. 


Pocuk, J. Plaintiff wishes this case to be re-opened for the purpose 
of reserving his right to claim of defendant the value of some seven 
acres of seed cane which he had put down for the cultivation of defend- 
ant’s lands in 1883, and which he charges defendant to have appropria- 
ted since the trial of this case in the district court. 

The value of that cane formed an element in his demand for damages 
and to that extent it is covered by our judgment but no further, and, 
therefore, our decree could be no bar to his claim for the value of the 
cane alleged to have been taken and used by the defendant. 

Such a demand proved no part of the issue made in the pleadings 
and disposed of by our decree—hence, we are not concerned with it in 
the present case, and have no authority to make any order or reserva-_ 
tion touching the same. 

Our judgment must, therefore, remain undisturbed. 

Rehearing refused. 








No. 9123. 
C. BE. P. Catnoun vs. H. McKniGHT, ADMINISTRATOR. 


A party alleging himself to be a creditor of a succession, and praying in that capacity for an 
increase of the administrator's bond, cannot be required to furnish the same conclusive 
proof of his claims which would be exacted of him if he was suing for the recovery of 
his claims. Our law looks with favor on proceedings intended to scrutinize the conduct 
of administrators, and to increase the security of creditors and of other persons inter- 


ested. 
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iim ; An administrator will be required to furnish a new bond, so as to cover newly discovered 
to property, and to the full extent of the value of the whole succession property as shown 
by a supplemental inventory provoked by the administrator himself. 

An administrator should not be required to furnish bond on the basis of an inventory in 









































nd : which property was inadvertently included which was not owned by the deceased, but 
de y which was judicially declared to belong to a different party, 
33 \ Although the amount of the bond be fixed by the Supreme Court, an inquiry as to the own- 
Zz ership and value of such property can be instituted in the lower court, which has power 
he a tw reduce the amount, where authorized to do so, subject to the right of the party ag- 
h, ; grieved to have the action reviewed on appeal. 
i A PPEAIL/ from the Twelfth District Court, Parish of Grant. 
n 4 Ll Barbin, J. 
d @ ecueet : 
- # Thorpe, Peterman & Thorpe for Plaintiff and Appellee. - 
: R. J. Bowman and R. P. Hunter for Defendant and Appellant. 


The opinion of the Court was delivered by 

Pocnk, J. Alleging that she is a creditor of the succession of Mere- 
dith Calhoun, plaintiff suggests that since the defendant furnished his 
: bond as administrator of said succession, new property has been dis- 
covered as belonging to, and has been at his instance inventoried in, 
the succession; hence, she prays that he be required to furnish addi- 
tional security commensurate with the value of the estate as shown by 
the last inventory thereof. 

The main defense is a denial that plaintiff is a creditor of the succes- 2 
sion, coupled with the showing that a considerable portion of the suc- of 
cession property has been sold at probate sale and the proceeds thereof 
applied to the payment of debts. 

The district court ordered the administrator to furnish a bond of 
$10,993, in addition to the bond of $7000 which he had furnished at the 
time that he was qualified as administrator. 

From that judgment he has obtained a suspensive appeal. 

4 Appellee’s motion to dismiss the appeal cannot prevail. It is predi- 
cated on the provision of law which regulates that judgments of this 
character are not suspended by appeal. C. P. art. 1059. On that— 
ground appellee might, by a proper proceeding, have resisted the order 
for a suspensive appeal, but it cannot justify the dismissal of the ap- 
peal itself. The appeal is properly before us, and without deciding 
whether it suspends the judgment or not, we must entertain it. 

q In support of her allegation that she is a creditor of the succession, 
plaintiff introduced the written transfer of several judgments originally said 
held by third parties against the succession. Defendant contends that 
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no proof having been adduced of the authority of the agents and attor- 
neys of record to execute such transfers, plaintiff has failed to show 7 
that she was the true and lawful owner of such judgments, or that she ~ 
is a creditor of the succession. Plaintiff is not suing¢o enforce pay- | 
ment of her alleged claims, or to obtain an absolute or final judicial 
recognition of the validity of her ownership of the same, and hence she 
cannot be held to the rigorous proof of her claims which the defendant 
contends for. 

Our law looks with favor on all proceedings tending to investigate 
the official conduct of administrators and to secure the fidelity of their 
administration, and the rights of creditors and of other persons intro- 
duced. Hence, it discountenances all technical objections to such pro- 
ceedings. McComas vs. Rengville, 4 A. 123; Succession of Frazier, 33 
A. 594, 

We find sufficient evidence to authorize plaintiff to enforce the rights 
conferred to creditors under the provision of our law which she invokes 
in this matter. R.S. sec. 10. 

The supplemental inventory taken in the succession shows property 
consisting exclusively of lands, appraised at $24,188. True, it includes 
some of the property previously inventoried, but defendant cannot com- 
plain of that ferture of the inventory which was made at his instance 
and under his directions. It does show the amount of the property 
belonging to the succession and should be the basis of his bond. 

The necessity of a bond to cover the full amount of the inventory is 
not altered or affected by the fact that portions of the property have 
been converted under a probate sale into money and bonds. The ad- 
ministrator is equally responsible to the creditors and heirs for such 
funds and assets as he was for the property inventoried before it was 
sold. 

The district judge does not inform us on what basis of caleulation or 
authority of law, or upon what reasoning, he has fixed the amount of 
the additional bond at $10,993. Hence, we cannot say whether he erred 
or not from his own stand-point. But we find an inventory showing an 
aggregate of $24,188, and we know that the law exacts a bond of one- 
fourth above that amount. Appellee has prayed for an amendment of 
the judgment in that particular and we think him entitled ¢o it. 

The judgment appealed from is, therefore, amended so as to increase 
the amount of the bond required of the administrator to one-fourth 
over and above the sum of twenty-four thousand one hundred and 
eighty-eight dollars; said bond to be in lieu and stead of his original 
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bond of seven thousand dollars, or at his option a bond which, added 































OW. = to the $7000 bond already furnished, would equal the amount of the 
he © bond herein required; and said judgment as thus amended is affirmed, 
y- ; at appellant’s costs in both courts. ; 

ial Manning, J., takes no purt. 

he — 

nt § On APPLICATION FOR REHEARING. ‘ 


BERMUDEz, C.J. The only serious ground of complaint against the 


te @ judgment previously rendered seems to be that, in the computation of 
‘ir the amount of the bond which the administrator is ordered to furnish, 
o- @ the court has not excluded from the inventory property therein inad- 
0- ; vertently embraced as owned by the deceased, which had been judi- 
3 cially declared to belong to Mrs. Lane and which is valued at $10,000. 
This defense was not urged when the case was first submitted to our 
ts & consideration. Strictly, it should not be noticed. 
s | The record does not verify the fact advanced by the defendant. 


It is true that there are one and even two judgments recognizing cer- 


Y @ tain real property as belonging to Mrs. Lane, but they do not contain 

S$ @ such a description of it as can enable the Court to identify it with any 4 

- 3 land described in the inventory. 7 

" 4 Even then, the inventory does not show that the property is worth 

Y = $10,000. Reliance is placed on the testimony of the defendant to show 
this value. He simply says that there must have been seven to ten . 
thousand dollars’ worth of land. 

. This is not, assuredly, such a valuation as can serve as a basis for a 

. proper computation of the bond to be given. 

5 gf We think, however, that justice forbids that the administrator should 

, be required to furnish a bond to answer for property which does not 

. belong to the succession in his charge, although the bond in such a case 

- a would be an idle formality. We will, therefore, while maintaining our 

| @ previous decree, reserve to the appellant the right to have it deter- $ 


mined by the lower court whether or not the property unquestionably 
belongs to Mrs. Lane, and what is its exact value on the inventory; 
_ i and were the court to find in his favor, to reduce the amount of the 
bond fixed by this Court, without prejudice to the rights of the plain- 
tiff to have the findings of the district judge reversed on appeal. 


With this reserve, the application for a rehearing is refused, with 
costs. 


Manning, J., takes no part. 
 @ 
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No. 9143. 
ZUBERBIER & BEHAN vs. Mrs. JULIE Rosin & Son. 


Where plaintiff sues for $748 31 and defendant reconvenes for $784 57, neither claim is 
within our jurisdiction. In this case, after answer filed to original demand, plaintiff 
filed an amended petition claiming $259 additional, but this claim was never put at issue 
by answer or default. It moreover appears from plaintiff's pleadings that he judicially 
admitted that his original claim should be reduced to $148 31, which would exclude our 
jurisdiction, even if we entertained the amended petitibn. 


PPEAL from the Twenty-third District Court, Parish of Iberville. 
Pope, J. 


Chas. O. Lauve for Plaintiffs and Appellants. 


Sam’! Matthews for Defendants and Appellees. 


The opinion of the Court was delivered by 
FEenNER, J. We are manifestly without jurisdiction of this appeal. 
The original petition of plaintiffs claimed from defendants a princi- 


pal sum of $748 31, and by amended petition they claimed a further 
sum of $259. 


The answer of defendants, filed before the amended petition, claimed 
that they were entitled to additional credits by plaintiffs, which would 
leave the latter indebted to them in the sum of $784 57, for which they 
prayed judgment in reconvention. 


Interventions were filed by various persons, the nature of which 
need not be stated, as they were dismissed and intervenors have not 
appealed. 

But in their answer to the interventions, plaintiffs judicially admit 
that of the credit claimed by defendants, six hundred dollars was due, 
and say: ‘“‘That your respondents are not indebted to J. Robin & Son; 
that, on the contrary, said Robin & Son are indebted to your appear- 
ers, after deducting value of contents of store (say $600), and as mat- 
ters now stand between your appearers and them, in the full sum of 
&148 31”—being exact difference between amount of their claim in the 
original petition and the $600. This pleading, filed before trial, was a 
judicial admission reducing the claim against defendants below our 
jurisdiction, even if we considered the claim in the amended petition, 
and the claim of defendants against them was equally deficient. 
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We have carefully examined the record without finding that the 
claim in the amended petition was ever put at issue by answer or de- 
fault, and it is, therefore, not before us. 
































§ It results, that under every view we are without jurisdiction, neither 
is 3 the principal demand nor that in reconvention being in excess of $1000. 
e See Lamorére vs. Avery, 32 A. 1008. 
8 
lly It is, therefore, ordered that this appeal be dismissed, at appellants’ 
— cost. 
Rehearing refused. ea 
le. 3 ee 
ae a ee 
) “4 
; No. 8600. ‘a 
City oF NEw ORLEANS Vs. FREDERICK APKEN. ‘ ss 
‘ " cs 
‘ ‘Where nothing in the pleadings of the parties nor in the entire record informs the Court “oe 
1 that the subject matter is within its jurisdictional amount, the Court proprio matu will Ss 
a ‘ dismiss the appeal. ie 
Cl- ' The fact of its jurisdiction must be made aftirmatively to appear. £4 
—_ PPEAL from the Civil District Court for the Parish of Orleans. aa 
: ° ea 
Ll Rightor, J. Y Fs, 
ed aoe r. 
ld Wynne Rogers, Assistant City Attorney, for Plaintiff and Appellee. .- 
ey J. Buisson and G. Duplantier for Defendant and Appellant. - 
4 Jee 
ch & The opinion of the Court was delivered by “S 
ot Topp, J. The defendant appeals from a judgment, perpetuating an : RS 
injunction taken out by the city against his keeping a dairy and stable Bs * 
it @ at the corner of Toledano and Annunciation streets, in alleged viola- a 
vit : , sid «Se ‘ ar 
tion of certain city ordinances. veg 
ie . ses ‘ ts 
: Since the filing of the transcript the appellant has made no appear- ag 
n; . . *45 . . Sam 
. ance in this Court and submitted uo argument, oral or written, in sy 
r- 2 «x 
? support of his appeal. “ta 
it- A —s , . 3 
F We have examined the record and find in the pleadings no allegations i 
0 P . ‘ , ’ , ’ Fey 
" touching the value of the business, against which the proceedings is ; pe, 
5: directed, and no averment of any amount in dispute and nothing in the et 
| , : ‘ ; . 
¥; evidence even that would afford the slightest ground for an inference a 
ur a die NE ae -_ : = 
that the case is within our jurisdiction. This fact must be made affirm- a 
D, ; 


atively to appear from the record. The appeal is, therefore, dis- 
missed. 
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No. 9077. 
SUCCESSION OF JOSEPH TOUZANNE. 
On Opposition of Heirs. 

Where there is but one decree, and two appeals are taken from it by different persons, but § 
one transcript need be filed, and it matters not which appellant files it. 4 

The commissions of an administrator of a succession are forfeited by mal-administration. 

Where the assets of a succession consist alone of money, of which the administrator refuses 
to render an account, until it is extorted from him through repeated orders of court and 
under pressure of a rule for contempt, every thing will be construed against him, and — 
the heirs shall have judgment for the sums found to be due by him with ten per centum ~ 
per annum interest thereon. 

Heirs are not remitted to a direct action against the administrator of their ancestor’s succes- 
sion to recover the sums he owes them The proper and natural place for such demand ~ 
is on the succession proceedings by opposition to his account, or by invoking the com. — 
pulsory process of the court to compel him to file an account when he has failed to file 
any. 

PPEAL from the Twenty-sixth District Court, Parish of St. Charles, 1 

Hahn, J. 


James D. Augustin for the Administrator, Appellee. 
Chas. A. Baquié for the Heirs, Appellees. 


On Motion oF HEIs TO DIsMIss. 


. 


The opinion of the Court was delivered by 
MANNING, J. Judgment was rendered against Denis Meng, the ad-— 
ministrator, on the opposition of the heirs to his account, from which ~ 
he appealed. The ground of the motion is that he has appealed as 7 
administrator from a judgment against him in favour of the succession. 7 
The appeal bond is signed in his individual capacity, and the motion 4 
for appeal recites that it is made for ‘‘ Meng against whom judgment — 
has been rendered,” etc. 
Motion refused. 


On MOTION OF ADMINISTRATOR TO DIsMIss. 


The opposition of one of the heirs was dismissed below, and she 
appealed. The administrator’s motion applies to this appeal. The 
ground is that she has not brought up a transcript. , 

It was needless for her to do so unless Meng had failed in doing it. 
She took the risk of his filing his transcript. There was but one decree, © 
and both appeals are taken from it, and is therefore unlike Suc. Clair- 
taux, where there were two judgments. . 

The motion is refused. 
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On THE MERITS. 


Joseph Touzanne died in August 1877 unmarried and intestate, his 
only heirs being his mother, and a half-brother. It was not until De- 
18, but cember 1878 that his succession was opened, when Denis Meng obtained 
administration thereof on the representation that he was a creditor. 









































eal b The inventory contained but one item, eleven hundred and seventeen ; 
irt ana a dollars and eighteen cents, cash on deposit in a Savings Bank in New /\ 
mand @ Orleans. Meng received this sum from the Bank. The deceased owed <3 
cnt nothing. The administrator rendered no account. 
— After waiting more than four years the heirs obtained an order in 
emand — February 1883 for the administrator to account within ten days. Per- 
S come sonal service was made of the order, and the order was disobeyed. In vs 
otha May following, the heirs, suggesting this disobedience, obtained a rule 4 
wieill on the administrator to show cause why he should not be punished for 
’ contempt, upon service of which he appeared, and the court did not 
punish him for contempt, but again allowed him ten days to file his 
account. He paid no more attention to this order than to the first, but 
on June 4th, filed sundry exceptions to the proceedings, and an answer 
pleading prescription, and averring that he took the administration 
only to serve the mother, and that after paying some costs he had 
loaned out the residue of the sum received from the savings bank, and 
the mother had regularly received the interest thereon. No account 
ade | was offered. 
hich — Two days afterwards a second rule for contempt was issued, and this 
d as4 extracted from him a ‘schedule’ wherein the charges against the suc- 
sion. B «cession amount to $125.80 and a statement is made that the residue of 
tion B $991.38 was invested by the instructions of the mother—these two sums 


nent | i jaggregating the amount received from the savings bank. No vouchers 
were produced. 
Oppositions were filed to this schedule (standing for an account) 
alleging that the administrator had received other sums belonging to 
the deceased, viz $500 cash found in his wardrobe, and $550 collected. , 


she @ '+«»by the administrator from one Sarpy, the amount of a note due the 
The @ deceased by the latter. The proof shewed that he had received them. 

: The administrator’s commissions were also opposed as having been 
g it. 3 forfeited by mal-administration, and every other item for non-produc- 
ree, ™  —i tion of vouchers. The lower court rejected the item of forty dollars, 
air-™@ cost of a visit of the administrator to New Orleans, allowed the other 


charges, increased the debit of the administrator by the sum of $1,050, 
and gave judgment in favour of the brother for three fourths of the sum 
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thus found to be due with ten per cent. interest, and dismissed the 
opposition of the mother with reservation of her right of action against 
Meng. 

We shall reject the item of commissions, and allow the sums paid the 
lawyer, notary, appraisers, and clerk, which only aggregate $49.95, and — 
terminate the controversy by giving the mother a judgment. The ee 
account is thus stated :— 





Amount received by administrator from savings 
$1,117 18 


1,050 00 


$2,167 18 
49 65 


$2,117 23 

529 30 

1,587 93 
$2,117 23 
It would break the force of this plain narrative to comment upon the 
administrator’s concealment of the sum found in the deceased’s armoir 
and that callected from his debtor—upon his persistent refusal to ac- 
count to the court for anything—and upon his plea in defence that the 
heirs had mistaken their remedy, and should have brought a direct 
action against him. He has mistaken his duty, palpable and urgent as 
it was, to make a clean exhibit of what he knew he had received of the 

dead man’s effects, and to make haste to deliver it to his heirs. 


It appears from his own testimony that he has paid the mother inter- 
est up to and including 1881. Therefore , 


It is ordered and decreed that the judgment of the lower court in 
favour of Zephirin Lavergne be amended so that he have judgment 
against Denis Meng for fifteen hundred and eighty-seven dollars and 
ninety-three cents with ten per centum interest thereon from January — 
23, 1880. And it is further ordered and decreed that the judgment of — 
the lower court dismissing the opposition of Adeline Lavergne is avoid- 
ed and reversed, and it is now adjudged that she have and recover of 
Denis Meng five hundred and twenty-nine dollars and thirty cents with 
ten per centum interest thereon from January Ist, 1882, and that said 
Meng pay all costs in both courts. 


Rehearing refused. 
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the No. 8982. 


nest 3 Henry DENEGRE vs. P. S. MORAN. 



















































a An appeal will not be dismissed where the transcript, in an injunction suit, contains all the 
the @ proceedings had and all the documents filed therein, and the judgmert appealed from is 
ind one sustaining peremptory exceptions. 

If it was irregular to file the petition for an injunction, under the number and title of the 
case in which the judgment enjoined was rendered, the defendant in injunction should 
have excepted below. Not having done so there, he cannot object in this Court. 

d In the absence of any charge and proof, that a transcript is incomplete by the fault of the 
appellant and where it does not itself appear to be deficient and where the clerk’s certifi- 

18 4 cate is in proper form and the record is such that the court can pass upon the case, the 

appeal will not be dismissed. 
: The Supreme Court has no jurisdiction over a suit in nullity, to annula judgment rendered 
: in a case in which the amount in dispute is less than one thousand dollars. It is imma- 
terial what the grounds of nullity be. A claim in damages for a larger amount does 


‘he — 


00 
18 A not give jurisdiction to annul the judgment. 

65 PPEAL from the Civil District Court for the Parish of Orleans. 
a Rightor J. 

93 g 


Bayne & Denegre for Plaintitf and Appellee. 


230 (Gibson, Hall d& Montgomery for Detendant and Appellant. 

he — 

vir ; On Motion To Dismiss. 

C- 5 


The opinion of the Court was delivered by 


ne BE: MUDEZ, C. J... The appellee moves the dismissal of this appeal 
oF on the grounds : 
. 1. That it was taken from a judgment in one case, and that the tran- 
a script filed here, is that of another case; and 
2. Further, that the clerk does not certify the transcrip! as contain- 
r @ ing all the proceedings had, ete., in the case in which the appeal was 
F asked and granted. 
in : The appeal is taken from a judgment dissolving an injunction ob- 
1t a tained to arrest the execution of a money judgment and to annul that 
d @ same judgment. The motion and the bond of appeal describe the 
y a judgment appealed from, as rendered on April 10, 1883, and signed on 
of @ May 5, following, in case No. 8087 of the Civil District Court. That “i 
l- @ judgment is in the transcript. 
f e When the petition for an injunction was filed below, it was not dock- 
h @ eted under a distinct number or given a different title. It was filed in 
d the record in which the money judgment was rendered, under the num- 


ber and the title of the case, 8081. No exception was made in the 
lower court to that course, if objectionable, on the contrary, the de- 
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fenses set up were filed under the number and title of the main suit. 
It is too late to urge such objections, at present, in this Court. 

The motion and the bond of appeal are very precise in describing 
the judgment appealed from. It is not pretended that there are two 
judgments answering that description in the case bearing No. 38081. 
The motion and the bond cannot, therefore, be attacked on the ground — 
of vagueness. , 

The transcript before the court begins with the petition for an in- 
junction. It continues with the exceptions, the minute entries, the 
judgment, a motion for a new trial, the motion and bond of appeal, and 
concludes with a certificate of the clerk that it is a true, correct and 
complete transcript of all the proceedings had, etc., in the injunction 
suit, in this (the lower) court, and now in the records thereof under 
No. 8081. 

It is, therefore, evident that the transcript before this Court, is that 
of the case in which the judgment rendered and appealed from was 
rendered, and that the clerk’s certificate is such as it should be. It 
could not correctly be otherwise. 

The appellee does not charge that the transcript is defective by the 
fault of the appellant, and does not specify in what particulars it is in- 
complete. 

On its face, it appears to be such as the law requires, and such as 
will enable the court to pass on the peremptory exceptions filed, and 
sustained, and under which it does not appear that any evidence was 
offered. 

It is, therefore, ordered that the motion to dismiss be overruled. 


On THE MERITs. 


This is an action by the original defendant for the nullity of the 
judgment rendered against him, the execution of which he has arrested 
by an injunction. 

The grounds relied upon are that, that judgment was rendered for 
$1049 73, when the amount in dispute was $927 only. 

That the judgment thus rendered was signed on the third judicial 
day following its rendition. 

The plaintiff in injunction alleged damages, sustained by him, 
amounting to $1100. 

Exceptions were filed to the petition for an injunction on the follow- 
ing grounds: _ 

No cause of action, res judicata and prescription. 
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The exceptions were fixed for trial and a rule to dismiss assigned 
for the same day. 
There was judgment dissolving the injunction without damages. 



































» @ _ From that judgment, Moran appeals. 
. = The lower court did notpass, nor could it, on the claim in damages, : 
1 so that this matter is not now before us. 
- In the suit, between the same parties, 35 A. 346, this Court proprio 
- = motu dismissed the appeal from the judgment now sought to be an- 
> a nulled, for want of jurisdiction. 
| a If this court has no right on appeal to revise the judgment for that 
: reason, it passes strange that its power should be invoked to annul it. 
, F It can no more annul it than it could one rendered by a justice of 
. \ 4B the peace. 


The attempt to engraft on the suit in nullity, a claim for eleven 
hundred dollars damages, founded or not, cannot produce the effect of 
, 7 giving to this Court a jurisdiction to annul the judgment which it 

f would not otherwise possess. H. D. p. 20, No.8; L. D. p. 14, No. 1; 
BSC. 115, No. 16; 33 A. 1072, 1085. 
It is immaterial on what grounds the nullity is asked. It suffices 
that the Court be called upon to annul a judgment in an unappealable 
case. 

It is, therefore, ordered and decreed that the appeal herein be dis- 

missed, with costs. 








No. 8919. 
J. B. Camors & Co., vs. Tuomas A. MADDEN. Re: 


In a contract of sale for the delivery of a commodity at a certain time, the vendor who noti- 
fies his vendee at about the time of delivery of his inability to fulfill his contract, relieves 
the latter of the legal obligation to put the vendor in default. ‘ 

The defaulting vendor is therefore liable for damages, the measure of which is the difference 
between the price stipulated in the contract of sale and the enhanced market price of 
the commodity at the time he made default. 

a ware from the Civil District Court for the Parish of Orleans. 

Lissot, J. 


P. E. Théard & Sons for Plaintiffs and Appellees. 
Jonas & Nixon for Defendant and Appellant. 
The opinion of the Court was delivered by < 


Pocut, J. Plaintiffs’ object in this suit is to recover damages for the 
inexecution of a contract of sale. They charge that on the 12th of July, 
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1881, the defendant sold to them ten car loads of Nicaragua hard wheat, 
on sample, at 95} cents a bushel, for prompt shipment, and that he 
made default, thereby causing them damages in the sum of $1200. 

The defendant pleaded the general issue, and he has taken this 
appeal from a judgment of six hundred and twenty dollars against him. 
His main contention on appeal is that the contract which he made with 
plaintiffs was not an absolute, but merely a conditional sale, without 
stipulation as to the time of delivery, and that the damages allowed by 
the district court are excessive. 

The evidence amply supports plaintiffs’ theory, which is as follows: 
That the contract was an absolute sale, binding on both parties, and 
that the wheat, which was known to be in Texas, was to have been 
shipped from that point, at most, three days after the date of sale, to 
this port, where it should have been delivered on or about the 25th of 
the month, in ample time for delivery on board of a ship sailing for 
France on the 30th of that month, on which they had retained freight 
room for the wheat which they had purchased from the defendant. As 
early as the 15th of July, the defendant informed them that he was 
unable to fill his contract, but he was urged to continue his efforts. 
However, on the 27th of July, he finally notified them of his absolute 
inability to deliver the wheat. 

That formal notification to plaintiffs relieved them of the obligation 
to put the defendant in default. 

Under this state of things plaintiffs are clearly entitled to damages, 
and the measure of the same is the difference between the price stipu- 
lated in the contract of sale and the ruling market price at the time 
that default was made. 

On that point the evidence is somewhat conflicting, a circumstance 
which is due to the absence of regular reports of that kind of wheat on 
this market. The testimony, in fixing the acknowledged advance of 
the commodity, varies from five to thirty cents per bushel. The dis- 
trict judge concluded that the advance was 154 cents, and he must have 
based his conclusion on a wheat transaction reported by one of the wit- 

nesses, a dealer in grain, who stated that at the end of July he closed 
a transaction at the rate of $1 11 a bushel for a first quality of Nicara- 
gua hard wheat. Under that testimony, which certainly affords a very 
reliable test of the market price of that commodity at the very time 
that defendant made default, the judge correctly held the defendant 
liable for damages at the rate of 154 cents per bushel for 4000 bushels, 
. which is shown to be the average capacity of ten carloads. C.C. 1934; 
Vance vs. Tourné, 13 La. 225; Gauthier vs. Green, 14 A. 788. 

His conclusions are supported by the evidence and are sanctioned by 
law and equity. They are also ours. 

Judgment affirmed. 
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eat, No. 9134. 

he N. Kine Knox vs. THE City oF Baton ROUGE. 

this It is essential to the validity of bonds issued by a municipal corporation, that the ordinance ' 

van creating the debt represented by them, should provide the means for paying the princi- 

um. pal and interest of -the same. 

‘ith Nor is this requirement met by the fact that the bords were issued in lien of a cash subscrip- 

out tion for stock in a railroad, which subscription was to be paid by means of a special tax. 

by The provision for the payment of the stock was not available for that of the bonds. b 
Nor does the consent of the qualified voters, of the town or city, to the issuing of the bonds 

ve: dispense with this requirement, where the ordinance, under which they issued, defec- 

er tive with respect to the requirement, was never submitted to the voters for ratification. 

gs : = from the Seventeenth District Court, Parish of East Baton 

to 4a Ps Rouge. Sherburn, J. 

of _ David N. Barrow and W. F. & D.C. Mellen for Plaintiff and Appellant. 

- E. H. Farrar and J. R. Beckwith for Defendant and Appellee. 

As 7 The opinion of the Court was delivered by ; 

ek? Topp, J. This is a suit on eight bonds of the city of Baton Rouge, me : 

mi issued on the Ist of November, 1858, payable in twenty years from o: 

5 date, aggregating $9500, with interest. | 

= On the 3d of August, 1857, an ordinance was passed providing for the 
subscription, by the city of Baton Rouge, of fifty thousand dollars in 

8, j the stock of the Baton Rouge, Grosse Téte and Opelousas Railroad 

1- Company, payable in five current instalments of $10,000 each, to meet 

1 which, a tax on the landed estate within the city was levied and each 

| tax-payer, in payment of the tax, became entitled to an equivalent 

eo amount of said stock. This ordinance was ratified by a vote of the 

. tax-payers. It was passed under the provision of an Act of the Legis- 

it F lature, No. 175 of 1852, providing for the subscription by municipal 

$ corporations to the stock of corporations undertaking works of internal 

eS improvements. 

i 4 Before the first instalment of this subscription became due, on the 

- 3 5th of March, 1858, the Legislature passed an act authorizing ‘ the 

y 5 mayor and board of selectmen of the city of Baton Rouge to issue their 

B 4 bonds for fifty thousand dollars, payable in twenty years, bearing six 

t. 4 per cent interest, in lieu of the subscription of the same amount, pay- 


~ 


a able in five years, voted by the tax-payers of the city of Baton Rouge 
in favor of the said railroad company.” 

The question of issuing the bonds authorized by this act was sub- 
mitted to a vote of, the qualified voters, who voted in favor of it, and, 
thereupon, an ordinance was passed by the municipal authorities direct- 
ing the bonds to be issued, which was accordingly done. 


se 
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There was judgment in the lower court in favor of the defendant 
and the plaintiff has appealed. 

The main defense relied on by the city, is, that the evidence in ques- 
tion, under which the debt was created and the bonds issued, did not 
provide means for paying the principal and interest of the debt, as 
required by Act of 1853-—now constituting sections 2448, 2449 and 2450 
of the Revised Statutes. 

It is manifest that, if the bonds in question are subject to the opera- 
tion of the act referred to, this defense must prevail, as in the 
ordinance under which the bonds were issued, no provision is made 
for the payment of either their principal or interest. 

Nor does the act under which the ordinance was passed prescribe 
any mode for the payment of the bonds, and in such case it has been 
settled by frequent adjudications of this Court, that the Act of 1853 
becomes operative, and where its requirements are not complied with 
the bonds are void. Benham vs. Carroll Parish, 28 A. 343; Smith vs. 
Madison, 30 A. 461; Young vs. Police Jury, 32 A. 392. 

It is, however, itil’ that for tii reasons these bonds are 


not affected by the Act of 1853. 





z. 


The first is that the ordinance under which they issued did not 
create the debt against the corporation represented by the bonds, but 
that the debt already existed at the date of the bonds and was created 
by the ordinance of August, 1857, providing for subscription of $50,000 
in the stock of the Baton Rouge, Grosse Téte and Opelousas Railroad, 
and that this ordinance and the Act of 1852 authorizing it made ae 
and adequate provision for the payment of the debt. 

A critical examination of the ordinance and legislative acts referred 
to, satisfies us that the debt purporting to be evidenced by the bonds in 
suit is not the same debt created under the ordinance of 1857. 

As stated, the object of that ordinance was to authorize the subserip- 
tion of stock in the railroad mentioned. The sum subscribed, as stated, 
was $50,000, payable in equal instalments. The instalments were to 
be paid by means of a tax on the “landed property ” within the limits 
of the city. One section of the ordinance contained the following 
provision. 

“ Be it further ordained, etc., That separate receipts for said tax shall 
be given to the tax-payers, which shall entitle them to an equivalent 
amount in the stock of the railroad.company, and whenever the amount 
of the tax receipts shall not correspond exactly with the amount of a 
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share or any number of shares in the railroad company, it shall be 
lawful for the holder of the receipts to complete the fraction to an 
amount equivalent to a share, by payment, in cash, of the deticiency.” 


And the Act of 1852, under authority of which the ordinance was 
passed, provides as follows: 

“Sec. 4. Be it further enacted, ete., That if any subscription be made 
under the terms of this act, the stock so subscribed shall not belong to 
nor be administered by the parish or municipal corporation by which 
the subscription shall be made, but said stock shall belong to the tax- 
payers who shall have paid therefor; and the tax receipt of each tax- 
payer shall entitle him to a certificate transferable by delivery from 
the corporation to which subscription has been made, for an amount 
equal to the amount of his tax paid; Provided, however, that said 
police jury or municipal corporation shall be empowered to require 
such bond and security, and in such sums from the sheriffs or collectors 
of said tax, as they may deem necessary.” 

It is evident, under these provisions, that the amount to be paid, for 
the stock in question, was not a debt proper against the corporation 
itself, binding on its property, or to be satisfied out of the taxes 
collected from all the tax-payers, but one to be paid by the landed 
proprietors voting to ratify the subscription; and that the stock was 
not to belong to the city, but to become the property of these landed 
proprietors, who were alone authorized to administer it. 


There were no bonds to be issued for the instalments, but they were 
payable in cash and without interest. 


The Act of 1858 authorized the city to issue its bonds, due in twenty 
years, bearing six per cent interest, payable semi-annually, in lieu of 
the instalments for the stock subscription. The provision to meet the 
instalments by the levy of the special tax could certainly not be invoked 
to pay the principal and interest of the bonds, for, as stated, that was a 
special tax against the landed proprietors, whereas the bonds purport 
to be the debt of the city, to be ‘satisfied out of its property and the 
general taxes. Besides, such provision was wholly inadequate for the 
bonds, inasmuch as the subscription amounted only to $50,000, and the 
bonds and accruing interest, till their maturity, to at least $110,000. 


There was no authority whatever in the Act of 1858, nor in the ordi- 
nance under it, for utilizing or rendering available any security or 
means provided in the Act of 1882 and the ordinance of 1857, for the 
payment of the stock subscription authorized thereunder, but the Act 
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of 1858 simply authorized the issuing of the bonds in lieu of the instal- 
ments for the stock, and by its terms made the bonds the debt of the 
corporation. ; 

There is nothing, therefore, in this view of the subject that relieves 
the bonds from the operation of the Act of 1853. 


Next, it is urged that authority for the issuing of the bonds and 
proper provision for their payment may be found in an act approved 
March 20, 1856, entitled “An Act granting the city of Baton Rouge 
power to issue bonds for fifty thousand dollars.” 

We see no connection whatever between this act and that of 1858 and 
the ordinance under the latter act. 

The Act of 1856 contained no authority to issue bonds in aid of the 
railroad in question, nor for any other work of internal improvement, 
but provided only for bonds to the amount of $50,000, to be issued and 
sold for corporate purposes or for the use of the corporation, and by its 
very terms limited them to such purposes or use. This act cannot, 
therefore, by the most strained construction, have the slightest bearing 
on the bonds in question. 

Hil. 


Lastly, it is contended by plaintiff’s counsel that the inhibition con- 
tained in the Act of 1853 is directed alone against “the constituted 
authorities of incorporated towns and cities,” aud other municipal corpo- 
rations; and that, inasmuch as the issuing of the bonds was ratified by 
a majority of the voters in the city of Baton Rouge, the debt was 
not created by the constituted authorities of the city, but was the act — 
of the corporation or its members, and that the inhibition in question 
would not in such case apply. 

Whatever force, if any, there may be in this proposition, it is not 
now before us for consideration, for in point of fact there never was 
any ratification by the qualified voters of Baton Rouge of the bonds as 
they were issued, that is without provision made for their payment. 

The corporate authorities, before passing the ordinance directing the 
issuing of the bonds, submitted to the voters the question, ‘‘ Whether 
or not, under the act, the bonds of the city shall be issued to said com- 
pany,” etc. And after that question had been decided affirmatively by 
an election, they proceeded to pass the ordinance under which the 
bonds were issued, but w'.ich ordinance was never submitted to the 
people for approval. The people or voters, therefore, even could they 
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have done so, never waived the requirement of law imposing on their 


































ul- 
he agents the duty of providing in the ordinance creating the debt the . 
means of its payment. 4 
es Non constat that if the ordinance as passed, defective in this respect, a 
had been submitted to the voters, it would have been approved by , ‘9 
them. The power, therefore, to contract the debt passed, under the a 
enabling Act of 1858, to the constituted authorities of Baton Rouge, a 
d subject to the requirement of the Act of 1853, referred to. 3% 
d For these reasons, we conclude that the bonds were issued without a 
e ; observing this essential condition to their validity and are, therefore, Ss 
void. 
d If void on account of this radical defect, it is useless to discuss the: , 4 ; 
proposition, or cite authorities to sustain it, that the bonds could ac- va 
‘ quire no validity by reason of their subsequent assignment to a third AY ; 
person for value. obs 
' 7 The judgment of the lower court is, therefore, affirmed, with costs. “3 
| | ON APPLICATION FOR REHEARING. . 
7 There is no inconsistency between the doctrine of the original opinion in this case and that % 5 
of United States vs. New Orleans, 8 Otto, 396. The reasons in the latter case for holding BS: 
that the act of the Legislature there involved was independent of the provision of the am 
Act of 1853, requiring cities and towns, in creating debts, to provide in the same ordi- ft 3 
nance the means of payment, were special and do not apply to the enabling act here ie 


oe 


involved. 
FENNER, J. We have carefully examined this application, without 
finding occasion to change any of the views expressed in our original ; 
opinion. The only point requiring comment is the suggested inconsis- 
4 tency between our opinion as tv the operation and effect of the Act of 
q 1853 and that expressed by the Supreme Court of the United States in 
the case of United States vs. New Orleans, 8 Otto, 396. If this incon- 
sistency were real, it would give us serious pause, because of our desire 
to preserve all possible harmony with the jurisprudence of that high 
tribunal. But there is no such inconsistency. We freely concede that 
the statute referred to was not a limitation upon the power of the Leg- 
islature to authorize the municipal authorities to create debts without 
provision in the ordinance of the means of payment. The question is, 
whether the enabling act here presented did confer such authority. 
; In the case above mentioned, the Supreme Court of the United States 
a found that the enabling act there involved conferred the authority, for 
the reason assigned by the Court “that the Act of 1854 prescribed the 
details of the ordinance which should be passed by the city in the exe- 
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cution of the authority conferred, and that the ordinance passed con- — , 
formed to them.” 

A reference to the Act of 1854 will show that it provided in terms 
that ‘‘the ordinance authorizing such subscription shall contain the fol- 
lowing provisions, to wit :”—going into a minute detail of the required 
provisions, including some as to the means for paying the interest of 
the debt contracted. The Court had powerful reason for holding that 
an ordinance conforming to all the requirements of the act was a valid 
exercise of the authority conferred, which was special and independent 
of the general statute of 1853. But the enabling act involved in the 
instant case presents no such features and falls within the doctrine an- 
nounced by us in the case of Oubre vs. Donaldsonville, 33 A. 386, to which 
we referred in our original opinion and to which we adhere. 

Rehearing refused. 








No. 9007. 
City oF NEw ORLEANS vs. THE NEW ORLEANS WATER-WORKS 
COMPANY. 
The exemption from. taxation of defendant’s property by its charter, passed in 1877, is un- 
constitutional, and the city’s demand for taxes is sustained. 
To the extent that the exemption was the consideration of defendant’s obligation to supply 
free water to the city, defendant is entitled to relief. 
The exemption was not the sole, but only part of the consideration of the obligation to sup- 


ply free water. - 
This partial failure of consideration entitles defendant to relief to the precise extent thereof, 
which is accomplished by condemning the city to pay for its water to the value of the 


taxes recovered. 
PPEAL from the Civil District Court for the Parish of Orleans. 
Monroe, J. 


Chas. F. Buck, City Attorney, and Wynne Rogers for Plaintiff and 
Appellant. 

Albert Voorhies, Thos. J. Semmes, Henry B. Kelly, Blanc d& Butler, 
and Breaux & Hall, contra. 


The opinion of the Court was delivered by 

Fenner, J. The Act of the General Assembly, No. 33 of 1877, is the 
charter of the defendant company, and is entitled ‘‘An Act to enable the 
City of New Orleans to promote the public health and to afford greater secu- 
rity against fire, by the establishment of a corporation to be called the 
New Orleans Water-works Company,” ete. 
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The act provides for the transfer from the city of New Orleans to the 
company of ‘the water-works and all the property appurtenant there- 






to,” then belonging to said city. 
It confers upon the defendant sundry valuable privileges, amongst 
others, ‘that it shall have for fifty years the exclusive privilege of sup- 
plying the city of New Orleans and its inhabitants with water from the > 
Mississippi river, or any other stream or river, by means of pipes and 




































conduits,” ete., and to charge therefor. i 

The eleventh section of the ant, which is directly responsive to the ‘ea 
purposes declared in- the title, provides: 

‘* That the city of New Orleans shall be allowed to use water from the 
pipes and plugs of said company now la‘d, or hereafter to be laid, free 
of any charge, for the extinguishment of fires, cleansing of the streets, Pa — 
and for the use of all public buildings, public markets and charitable 
institutions, and that the said company shall place, free of any charge A 
4 whatever, two hydrants of the most approved construction in front of 
each square, where a main pipe shall be laid at a suitable distance from 
each other, from which a sufficient quantity of water may be conveni- 
ently drawn for the extinguishment of fires, for watering the streets 
and cleansing the gutters, and for any other public purpose; that on 
the squares which do not front on the river, the hydrants shall be placed 
on opposite sides of the streets, at an equal distance from each other 
and the corners. It shall be the duty of the said company, whenever : 
main pipes shall be laid, to supply water for all the purposes herein 
mentioned at all times during the continuance of this charter; and in 
consideration thereof the franchises and property of said New Orleans 
Water-works Company, used in accordance with this act, shall be exempt 
from taxation—State, municipal and parochial.” 

By an amendment of the act, the exemption from State taxation was 
repealed. 

The city of New Orleans brought the present suit to recover $11,- ‘oa 
484 87, amount of taxes levied on the defendant’s property for the year | Pe 


Defendant, in its answer, pleads, in bar of plaintiff’s action, the ex- a 
“emption granted by the foregoing act; and then, reconvening, demands - et 
that in case the plea of exemption should be overruled, the city should a 
be condemned to pay the value of the water used during the year for 
which the tax was levied. 
Judgment was rendered in favor of the city for the tax claimed and 


in favor of reconvenor against the city for the value of the water, viz: 
38 
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the sum of forty thousand two hundred and eighty-one dollars and 
eighty-seven cents. 

The correctness of the judgment for the tax does not admit of ques- 
tion. 

The courts organized under the Constitution of 1868 repeatedly de- 
cided that neither municipal authorities nor the State Legislature could 
validly exempt property from taxation, either by commutation of such’ 
taxes, or in any other manner, unless the property was “actually used 
for church, school or charitable purposes.” See, specially: City vs. La- 
fayette Insurance Co., 28 A. 756; Louisiana Cotton Manufacturing Co. 
vs. City, 31 A. 440; City vs. Louisiana Savings Bank, Id. 827; also: 27 
A. 376, 646, 648; 28 A. 498, 512; 31 A. 292, 637, 519. 

This jurisprudence has been followed by this Court, as at present or- 
ganized. State vs. Louisiana Savings Bank, 32 A. 1137; City vs. New 
Orleans Sugar-shed Co., 35 A. 549. 

To the extent tLat this subjection to taxation destroys or impairs the 
consideration upon which rests the contract of defendant to supply free 

' water to the city, defendant is undoubtedly entitled to relief; but to 
that extent only. 

The position of defendant, impliedly though not expressly approved 
by the judge a quo, is that the exemption from taxation was the sole 
consideration of the defendant’s obligation to furnish the city with free 
water, and that when the city elected to claim its taxes it released the 
defendant from its entire obligation to furnish water tree and became 
bound to pay for all the water used, even though exceeding, as it does, 
three-fold the taxes. ‘ 

Such is not our view. ; 

While the free water supply is declared by the act to be the consid- 
eration, and doubtless the sole consideration, of the exemption from 
taxes, the act does not declare, nor do we think it means, that the ex- 
emption is the sole consideration of the obligation to supply the water- — 
to the city. On the contrary, we consider that the latter is a principal 
and fundamental provision of the contract, the consideration of which 
is found not only in the exemption but in all the valuakle privileges 4 

_conferred by the act. 


. 


This is so clear to our minds from the reading of the entire act, and 
from the nature and purposes of the stipulation, as indicated by the 
title, that we deem it unnecessary to elaborate our reasons. The result 
is, that defendant has suffered, not a total, but only a partial failure of 
the consideration of its contract and is entitled to relief only pro tanto. 
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The principle governing the relief is well expressed by Mr. Parsons = 
“Where the consideration fails only in part, principles analogous to 
those which govern an inquiry into the adequacy of a consideration 
would be applied to it. If there were a substantial consideration left, 
= 4 although much diminished, it would still suftice to sustain the contract. ae 
a & * * * Tf the consideration and the agreement founded upon it, both Ss 
h = consisted of several parts and a part of the consideration failed, and the es 
d & appropriate part of the agreement could be apportioned to it, then they 
. | might be treated as several contracts, and a recovery of money paid be . wea 
had accordingly.” 1 Parsons Contracts, 462; Franklin vs. Miller, 4 A, ie 
7 & E. 605; Roberts vs. Havelock, 3 B. & Ad. 404. 






y= 






























i There could not be a clearer case for the application of these princi- a 

- . | ples than this. a 
' = Defendant’s obligation to furnish water to the city is unrestricted as 
“4 to amount, and it appears that the city has actually used and the de- 

> og fendant has furnished, water to the value of more than forty thousand 
ee: q : dollars. The extent to which the consideration has failed is exactly ; P 
J | the amount of the city’s claim for taxes. If the city shall be con- ) 
SF demned to pay defendant for that amount of water, exact justice will es 

| | be done and defendant can claim no more. 





But for the nature of the city’s claim being for taxes, compensation o 
would preserve the exact status quo. a 
We regret that the city’s financial condition prevents the judgment 
Kg against her from being the immediate equivalent, but the law regards ' 
interest as the only compensation for the delay which defendant may a 
suffer in the collection of its judgment. a. 
We observe that in the sugar-shed case we allowed the defendant Ss 
S| a judgment in reconvention for an amount slightly exceeding the city’s * i 
: claim for taxes. It may be that, in that case, the exemption was the rs 
a sole consideration of the bonus; but in any event, the difference be- 
tween the two claims was so slight that the view now presented did 
not attract our attention. City vs. New Orleans Sugar-shed Co., 35 
A. 549. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be amended by reducing the principal of the amount 
allowed defendant on its reconventional demand from %40,281 87 to 
$11,484 87; and that, as thus amended, the same be now affirmed, de- 






fendant to pay cost of this appeal. 
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MANNING, J. We permitted oral argument on this application chiefly 
because our decision was based upon a construction of the company’s 


f 
charter that had not been presented at the bar. The argument against ra 
it resolves itself into a single proposition, i. e. that the 11th section of fir 
: the Act distinctly and in terms declares the water supply to be the cone *— in 
sideration of the exemption from taxation, which declaration the Court oj 
¥ can neither enlarge, restrict, nor otherwise alter, and the inevitable fo 
consequence is that the exemption having become inoperative, there 
can no longer be a free water supply of any quantity whatever. Py 
Regarded from this standpoint it is manifest then that these two tr 
things—the exemption and the water supply—were considered exact w 
equivalents, and it was the intention of the parties and the legislature 1) 
that they should so be held. It might be that in the fluctuations of 0! 
values the taxes should not always be the same, or that in the needs of 
the city or its profusion in using water the supply would vary, so that a 
A a year might come when the taxes will preponderate over the cost of 3 
the water supply as greatly as the latter does now over the former. e 
Contingencies of this kind were foreseen, but the principle was stamped 
in the Act that however unequal arithmetically these two sums might ~ a 
be, they should be equal in the contemplation of the statute and that — fi 
the one should be the exact equivalent of the other. p 
This is sufficient answer to the contention that the exemption is the le 
sole consideration for the water supply, but a review of the statute in ~ t] 
all its parts and of our construction of it impresses us with a settled  — v 
fs conviction that the exemption was not the sole consideration but the 4 c 
privileges conferred as well. } F a 
The legislature was creating a company with large powers and valu- 
able privileges, and extending the exercise of them through half acen- — 
tury. The city was transferring to this company all of her interests, — t 
pecuniary, sanitary, protective, etc. For such grants, and for exemp- q f 
tion from the burden of taxation, a free supply of water for all the city’s U 
. purposes might be considered a reasonable equivalent, but no‘ hing/less; ; : 
and when a part of the one equivalent is withdrawn, equity requires ; 
that only a pro rata part of the other should no longer be free. This t 
adjusts the debt each owes the other as nearly as we can adjust it. It t 
would he perfect equity that the one should compensate the other, but 


the law interposes and declares a tax not compensable. 7 
The rehearing is refused. ; 
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DISSENTING OPINION. —- 
the 
fly Pocut, J. A second examination of this case and a careful study oe 





7), hte — . 3 am 
ys of the position taken by counsel representing the defendant company, Bye 


nst | have led me to the conclusion that we had erred in a portion of our ~ ag 


































of 3 first opinion and in the decree rendered. Hence, I think that a rehear- : Sy 
7" d ing should have been granted. There is, and there can be, but one ‘ii 
ure 7 opinion as to the nullity of the exemption of taxation and that, there- a 
ble @ fore, the tax claimed-by the city must be enforced. * 3 
” E But the very reasoning which leads to that conclusion should, in my * ‘ 3 
opinion, carry with it a declaration of the complete nullity of the con- , a 
wo | tract, of which the tax exemption was one of the considerations, a 
vet unless it can be made to appear that the act provides for or contem- ae 
re 5 plates other and distinct considerations for the stipulated free supply ; 4 
of 3 of water to the city by the defendant company. ¥ : 
of © S| In-my opinion, the reverse of that proposition clearly appears from 3 
at = a proper construction of the true meaning of section 11 of the Act (No. \ 
of | 33 of 1877) which is the only section or part of the act in which refer- = 
ro ence is made to the free supply of water to the city. ; x 
ed | In that section, after providing that the city of New Orleans shall be . a 
ht @ allowed to use water, * * free of charge, for the extinguishment of ' 4 
at 77 fires, cleansing of the streets and for the use of all public buildings, . * 
. public markets and charitable institutions, the law maker used the fol- a 
he “G lowing explicit and unambiguous language: ‘‘It shall be the duty of Pi 
in the said company, wheresoever main pipes shall be laid, to supply “a 
d | water, for all the purposes herein mentioned, at all times during the ‘§ 
le 64 continuance of this charter; and in consideration thereof the franchises oy 
and property of said New Orleans Waterworks Company, used in accord- a . 
- a ance with this act, shall be exempt from taxation,” ete. - fa 
- 4 It cannot be successfully denied that the “ purposes herein men- ee 
, on tioned” in the last part of the section refer to the free supply of water Be 
-  @ for the extinguishment of fires, cleansing of the streets, and for the ky 
s om use of all public buildings, public markets and charitable institutions. os 
3; 4 There is no other language or provision in the act to which this a 
a reference could possibly apply. The language used fills out the con- a 
q tinuation of a leading idea and the conclusion of a stipulation which is fe 
t . o the main feature of the section. It could, therefore, refer to no other CH 
purposes already mentioned in the act or to be mentioned further on. a 
' That being the case, there is less doubt as to the subject matter to B, 


which the subsequent words “and in consideration thereof” refer to. 
It is more than plain, that they refer to the corresponding obligation 





SUPREME COURT OF LOUISIANA. 


City vs. Waterworks Company. 





of the company to supply water free of charge for the purposes “‘ herein 
mentioned.” Hence, the section must have been intended to, and it 
does beyond a doubt, create a complete and independent contract be- 
tween the city and the company. The contract, as thus shaped and 
created, has reference to no other portion of the act, which is complete 
as an act without the contract contained in the section—as complete as 
the contract itself stands without any reference to any or to all of the 
othe provisions of the act. 

Hence follows, in my opinion, the irresistible conclusion, that the 
consideration furnished by one of the contracting parties having utterly 
failed, the entire contract must fall. 

I have carefully, but in vain, sought for any other consideration in 
the act which the city is made to contribute in compensation of the 
free water supply stipulated in its favor by the provisions of the 
eleventh section of the act. 

There is no force in the suggestion that such a consideration is found 
in the valuable prerogatives and-exclusive privileges conferred to the 
company. No language in the act justifies such a conclusion. On the 
- contrary, language may be found which excludes even the implication 
that the act contemplated a free supply of water to the city for any 
other consideration than that stipulated in section 11. Thus we find 
that section 5 provides: ‘‘That the said waterworks company shall 
own and possess the privileges acquired by the city of New Orleans 
from the Commercial bank: that it shall have for fifty years * * * 
the exclusive privilege of supplying the city of New Orleans and its 
inhabitants with water,” etc. 

By this plain and unambiguous language the city is placed on 
exactly the same footing as “its inhabitants,” and is to be regulated 
by the same lews of supply and demand. In the case of Waterworks 
vs. Sugar Refinery, we recently expounded the meaning of the privilege 
conferred by that section and we restricted the scope of its meaning to 
“ selling water.” 

Besides, the obligation which rests on all large cities to supply their 
inhabitants with water, coupled with the fact that the city was anxious 
to be ridden of the burden which she had inherited from the Commer- 
cial bank, were serious and sufficient considerations for the charter to 
a corporation which furnished its own means for such a vast, useful 
and indispensable enterprise and paid the city the full value of the 
franchises transferred to it. 

The grant of exclusive privileges was guarded and checked by the 
reserved power of controlling the company’s charges and in limiting 
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the rate of its annual revenues, as shown by the provisions of section 
15 of the act. 

It is therein provided that the net profits of the company shall not 
exceed ten per cent per annum, and that in order to regulate this mat- 
ter the city council, through a committée, shall have access to the books 
of the company; and that in case of a revenue in excess of the limita- 
tion, the city council shall have the power to reduce the rate of charges 
for water supply, so as to accomplish the end proposed; and it is also 
provided that the company shall not exact charges exceeding those now 
paid by the city, reserving to the latter the power of enforcing compli- 
ance by the writ of mandamus. The whole tenor of the act distinctly 
conveys the conclusion that, with the exception of the provisions con- 
tained in section 11, the city has no greater privileges in the matter of 
water supply than all other consumers of water within her limits; and 
that guoad this*company she occupies precisely the same position which 
she has always held towards the gas company or any other corporation 
created for the purpose and vested with the power of furnishing any 
commodity to “the city and its inhabitants.” 

For those reasons, I respectfully dissent from the conclusions of my 
associates of the majority. 

Todd, J., coneurs in this opinian. 





No. 9069. 


JosEpH A. BourG vs. Louts LOPEZ ET AL. 
Consolidated. 

An agreement by which one transfers to another certain movable property with the proviso 
and condition that this latter is to sell it, pay himself what the transferror owes him, 
and distribute the residue to certain named persons, is not a sale, and the transferree 
does not thereby become the owner of the property. He is at most a bailee or trustee. 

A seizure under /i. fa. of this property by a judgment creditor of the transferror is lawful, 
and an injunction by the transferree restraining the sale of it, will be dissolved with 
damages. 

PPEAL from the Nineteenth District Court, Parish of Terrebonne. 

eS Goode, J. 


Jos. P. Hornor, F. W. Baker and J. B. Winder for the Appellee. 
O’ Sullivan & Blake for the Appellants. 


The opinion of the Court was delivered by , 
MANNING, J. Bourg issued execution upon his judgment against 
Lopez and Martinez, and seized the undivided half of certain sugar 
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and molasses. Hobert intervened, claiming the sugar and molasses as 
owner, and obtained its release on bond, but did not injoin the sale or 
seek to stay it. The sheriff was proceeding with his execution, when 
an injunction was then sued out, and is the second suit. 


Hobert’s intervention asserts‘that he is the lawful owner and pos- 
sessor of the property by virtue of an act of transfer and sale, the con- 


sideration of which was Lopez’ indebtedness to him for advances to 


make and take off his crop, and to pay his hands for labor. He dis- 
claims in terms relying upon his superior privilege, and avers that “his 
right is based on that of ownership under and by virtue of the act of 
sale and transfer,” and the Act was introduced in evidence. 


This Act recites that Lopez is indebted to Hobert in the sum of 
$919.84 for advances, ‘‘and in order to effect a settlement with him, 
Lopez transfers and delivers to him” the sugar and molasses, “ provided 
Hobert' ships the crop and out of the proceeds, after paying himself, 
_ shall pay the hands, and shall pay what remains to Martinez for ser- 
vices as overseer.” Hobert appears and accepts this “agreement,” as 
it is therein called, acknowledges possession of the produce, and binds 
himself to appropriate the proceeds as above set forth. 


This is not a sale. It has no element of that contract. It did not 
divest ownership, and therefore did not transfer it. Neither is it a 
giving in payment. Full dominion over the property, with power to 
do with it as he listed, is not conferred by the instrument. It cannot 
rightly be called a pledge, but if it were, that would not protect the 
property from the pursuit of other creditors. Augé vs. Variol, 31 A. 
866;- Pickens vs. Webster, Ibid, 870; Hornor vs. Dennis, 34 A. 339. 


Like the contract in Herold vs. Stockwell, 32 A. 951, it has no name, . 


and is at most a bailment whereby Hobert bound himself to distribute 
the proceeds of the sale to named persons in sequence, and thus held 
as trustee for them. Martinez is the last beneficiary. He is to be paid 
the residue after Hobert and the hands are paid, and he is one of the 
solidary debtors of Bourg. The writ of fi. fa. issued against Lopez the 
owner and him. The seizure was not wrongful, and the injunction was 
properly dissolved. 


It must be observed Hobert makes no claim of privilege, lien, pledge, 
or other right for the security of the debt Lopez owes him. He is no 
longer a creditor of Lopez, but absolute owner of specified property by 
a recorded title. He will have nothing less or else, and it is because 
he is owner that the seizure of his property to pay another’s debt is 
tortious and should be stayed. 








The 
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His title fails him. He is not made owner thereby. The judge 








Ss 
r awarded fifty dollars damages as attorney’s fee and twenty-four dol- 
n ; lars as general damages in dissolving the injunction, and reserved to . es wy 
: Hobert the assertion of any privilege he may have upon the property. ee 
-* *d 4 The counsel of Bourg complain of this reservation, but we think it , a 
‘ ‘ was properly made. ‘8 ce : 
0 @ Judgment affirmed. ‘ ; ee 
é ; Rehearing refused. % Ba. 
. Bee 
: ; a 
f 4 No. 8909. a 
| Mississipp1, TERRE-AUX-Ba&uFs: AND LAKE BoRGNE RAILROAD 





ComMPANY vs. L. H. Wooten. 


The right to build branch roads and to expropriate for the purpose, conferred by a charter to # > 
a railroad company, is embraced within the title of its charter, which reads: *‘An Act 
4 to incorporate the Mississippi, Terre-aux-Boeafs and Lake Borgne Railroad Company, 
¥ and to define its powers and authority.” 
: The expropriated owner, through whose land the road is built, has a right of passage across 
it to go from one part to another. 
Where such owner has failed to adduce sufficient evidence in support of his claim for dam- 


ages, his right to assert and prove such should be reserved. ; ay ‘¢ 

' PPEAL from the Twenty-fourth District Court, Parish of St. a 
r Bernard. Livaudais, J. | Be 

7 a 

E. D. White, EH. D. Saunders and J. Lombard for Plaintiff and Ap- ” 

7 pellant. BS 

3 John Ray for Defendant and Appellee. a 
; e 
The opinion of the Court was delivered by * 
BERMUDEZ, C.J. This is a proceeding to expropriate the defendant = 

. of a strip of land which the plaintiff claims to need to build a branch “4 . 
j road. a 5 
‘ The defenses are: that the expropriation is not authorized by plain- B. 
tiff’s charter, the title of which is not expressive of the right claimed ; a 
that even then, the amount tendered as the value of the land and com- a 
pensation for damages is by far inadequate, as the land and damages Fath 

. are fully worth $8500, for which judgment is asked. bs : . 2 


The case was tried by a jury, who allowed $100 and no damages. 
From the judgment on the verdict the plaintiff appeals. 
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I. 


The title of the act of incorporation of the company reads: “An Act 

‘ to incorporate the Mississippi, Terre-aux-Boeufs and Lake Borgne Rail- 

road Company, and to define its powers and authority.” V. Act 20, E. 
S. 1877, p. 24. 

By the third section of this act, the line of road described is to com- 
mence at “a point about fifteen miles below the city of New Orleans, 
in the parish of St. Bernard, and known as the Terre-aux-Boeufs land- 
ing; following the Terre-aux-Beeufs road to a point where the late 
Mexican Gulf Railroad branches off from the said Terre-aux-Boeufs 
road and thence to the lake, the terminus of the present road; with 
such other branches as the company may deem proper and expedient 
to create and facilitate business.” 

The line of road which the plaintiff sues to expropriate commences 
in New Orleans and runs so as to intersect the main road as laid down 
in the charter. 

It is unnecessary to determine whether the right to build a main 
road, and to expropriate for that purpose implies that of building 
branch roads, and to expropriate to that end, as the charter in the pres- 
ent case is explicit on that subject. 

The question presented for solution, is simply whether that power 
to build branch roads and to expropriate to that end is expressed in 
the title of the act of incorporation. a 

The title of the act explicitly announces the creation of the corpora- 
tion and the definition of its powers and authority. 

It is unnecessary to say whether this title includes one or more ob- 
jects, as the act was passed under the constitution of 1868, which au- 
thorized the adoption of aets having several objects. 

It is settled by abundant authorities, resting on sound reason and 
principles, that the title of an act is not required to enumerate all the 
particulars, incidents and details by which its object is to be carried 

,out. The Constitution requires only that the title should announce its 
‘general object. The provisions in the body of the act, such as are 
ancillary to accomplish the purpose of the act and come within its 
purview, which are incidental or germain thereto, are considered as 
covered by the title, where its language is broad enough to include 
the same. 

In the present instance, the corporation is given the right to build . 7 
branch roads and to expropriate for the purpose of constructing them. 
That right is a power, is one of its privileges, is part of its authority 
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and is clearly included or embraced within’ the title as expressed. 
Cooley, C. L. pp. 144, 146; Bishop on Written Laws, § 36a; 28 A. 38, 
199, 722; 31 A. 338; 32 A. 90; 33 A. 63. 
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The area of the strip sought to be expropriated is some two-thirds 
of an arpent. The tender made as its value was $100. This was re- 
fused. The defendant claims that it is worth $150, and that the damages 
to be sustained by him can be set down at $7500 as the value of the 
rear portion of his land or plantation, considered as totally destroyed 
by the railroad in front of it, and $500 as the loss in value of the front 
part; the whole aggregating $8150. 


The theory and only ground upon which the defendant contends that 


he is entitled, besides the value of the land sought to be expropriated, 2 
to the damages set forth, is that, after the road will have been built, Ag 


he will have no right to cross it for the purpose of cultivating his plan- 

tation and other purposes. 
It is needless to pass upon that question, as the plaintiff emphatically ee 

admits the right which clearly exists in defendant. x 
The brief of counsel distinctly Says: 
“It is not true that the company will have the legal right to refuse 

defendant a right of passage over its right of way. It would not have 

such right, the rear portion of the plantation being inclosed by the ' 

construction of the road, even if it were absolute and unconditional 

owner. A railroad company is not in the full sense of the term abso- 

lute owner of the right of way. It acquires under expropriation no 

right which it cannot hold, but would be compelled forthwith to retro- 

cede to the expropriated owner. It does not, therefore, acquire the 

right of prohibiting the owner from crossing thé right of way to reach 

the portion of his land inclosed by the construction of the road. As 

the defendant’s plantation is not severed in two portions, each inaces- 


pleadings, is shown not to exist.” 
The right to cross the road being thus unequivocally recognized, the 
apprehensions of the defendant-must be deemed altogether groundless. 
The defendant further claims that he was not allowed the full value 
of the land, and the cost of fencing and gates alongside the road. 
The difference between the amount tendered and that claimed as the 
value of the land, is fifty dollars, which a jury of freeholders of the 
vicinage thought should not be allowed. 
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The answer does not specify as an element of damage, the cost of 
fences and gates, but evidence was received without objection on the 
subject. 

The proof does not appear to establish sufficiently the necessity or 
cost of the same. It is no doubt on that account that the jury made 
no allowance. The defendant should not, however, be prejudiced by. 
that want of proof, and his rights whatever they be to such and any 
other damages not passed upon here, should be reserved. 

This is not a case in which we-should interfere to quash the verdict 
of the jury otherwise, which seems to have done justice. 

It is, therefore, ordered and decreed that the verdict and judgment 
hereon, be amended by inserting therein a reserve of the rights of de- 
fendant, if any, hereafter to claim such damages and the value of such 
fences and gates, and that thus amended, said verdict and judgment 
be affirmed at the costs of plaintiff. . ' 

































No. 9052. 


SUCCESSION or Euiza P. Macras.—OcTaAvE ANFOUX AND OTHERS 
INTERVENORS. 





A sale of succession property made under an order of court to pay debts, on the application 
of creditors, is a judicial sale. 

The purchaser at such a sale, when it appears thut the court was of competent jurisdiction, 

is not bound to look beyond the decree recognizing its necessity. 


ae PPEAL from the Civil District Court for the Parish of Orleans, 
i Lazarus, J. . 





Jos. P. Hornor and F: W. Baker for Plaintiff and Appellee. y 
Albert Voorhies for Defendants and Appellants. 










The opinion of the Court, was delivered by 
PocuE, J. This appeal brings up a rule by a purchaser at a judicial | 
sale of succession property for possession of said property, which is 
withheld from him by O. Anfoux, in actual possession of the same. 
In the latter’s answer to the rule he is joined by Théophile Anfoux, 
executor of the succession, and by Delphine Imbert, who charge nullity 
‘ of the judgment ordering the sale at which plaintiff in the rule became 
a purchaser, on the main ground that the same property had been pre- 
viously sold and adjudicated to Délphine Imbert, which sale had been 
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7 ‘a 
made under the order of the same court, but had not been completed | <a 











































of on account of the auctioneer’s illegal refusal to perfect her title. } 

he a Alleging her readiness to comply with the terms of the adjudication ‘ e 
BZ eoto her, Delphine Imbert urges that O. Anfoux is her keeper under her i 
— 4 alleged title, and together with the executor who joins in her defense, .. 
ile she resists the rule for possession. ‘ ca 
yy. E The rule was maintained and intervenors have appealed. a 
ay . e The record shows that the succession property was offered for sale es 
at the instance of creditors under an order of court, for the purpose of ¥ 
ct ‘ paying the debts of the succession, and was at the first offering adjudi- se 
cated to the intervenor, Delphine Imbert, who is represented in the is 
t 4 auctioneer’s return as having failed to comply with the terms of her bid. : e 
ri : On a petition of a creditor reciting these facts, the court issued a a 
second order for the sale of the succession property. At the offering 4 
- ; & made thereunder the property in question was adjudicated to the plain- O x4 
iff in this rule, to whom the auctioneer executed an authentic act of Pi 

sale. > E 
4 In their efforts to assail the latter’s title and to defeat his demand for “a 
possession of the property thus acquired by him, intervenors are met zc 

with a judgment of a court of competent jurisdjction ordering the sale a3. 
; of the property in contest, and they have to encounter the well estab- aR 
lished rule of our jurisprudence which protects a purchaser in good rh 

, faith at a judicial sale made under the orders of a court of competent a 
: jurisdiction. . 
4 In addition to the grounds of nullity herein above stated, their main a 
E contention is that in the proceedings which resulted in the second offer- : ea 
| ing of the property, the executor was not niade a party and that he was } eS 

a necessary party. : . 

7 To this a ready answer is, that the executor is always before the 
q court and that he must be legally held as cognizant of all proceedings a x 

g affecting the succession which he represents. Hence it is, that Article a 
4 990 of our Code of Practice authorizes the sale of succession property bt 
S| to pay debts at the instance of creditors, without the mention of the “4 

' 7 representatives of the estate; and that Article 992 applies these rules - 
to all successions administered by administrators. “3 ‘i 
It is, therefore, apparent that the court had jurisdiction in the prem- ay 
ises, and that the proceedings contained all the elements of a valid ee 
judgment. Beyond this the purchaser had no other inquiry to make. a, 
A purchaser at a sale made under such a judgment is not bound to look a 


beyond the decree recognizing its necessity. No rule in our jurispru- 
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dence rests on more solid ground, or is sanctioned by more abundant 
direct authority. Nesom vs. Weis eé al. 34 A. 1010; Duckworth. vs. 
Vaughn, 27 A. 599; Succession of Vaughn, 26 A. 150; Wright vs. Cum- 
mings, 19 A. 353; Succession of Gurney, 14 A. 622; McCullough vs. 
Minor, 2 A. 466; Lalance’s Heirs vs. Moreau, 13 La. 431; Pintard vs. 
Deyrio, 3 N.S. 32. 

The issue tendered by intervenors involves defects and irregularities 
which all preceded the judgment under which the sale was effected; 
hence, it cannot be tried under these proceedings. 

Judgment aftirmed. - 


APPLICATION FORK REHEARING. 


BERMUDEZ, C.J. We did not propose to say, in our previous opin- 
ion, that creditors of a succession had a right to proceed and obtain er 
parte an order for the sale of property to pay them, for that would 
have been running counter the well seated jurisprudence which re- 
quires a contradictorary proceeding in such cases, “26 A. 804; 10 A. 
238; 3 A. 408; 3. R. 35; 5 R. 98; 10 R. 458; 29 A. 560; 33 A. 343. 

We simply considered that, if the petitions and orders under which 


the property in question was decreed to be offered and re-offered for 
sale, were open to attack on that ground,, surely neither the executor 
nor the first adjudicatee could be listened to do so, and this for obvious 


reasons. 
They were intervenors, and as such could raise no issue, not suscep- 
tible of being legally formed between the second adjudicatee and the 
mere possessor or occupant, or keeper without any title and not per- 
missible under the pleadings. They must join either or resist both. 


Hence the objections to the inadmissability of proofin support of the 
averments of the intervenors, were properly sustained. 


The executor and the first adjudicatee cannot be allowed to tind any 
fault with the first proceeding, by the creditors for the sale of the 
property, as they are themselves, in their intervention, that the sale 
made was regular. If such was the character of the first proceeding, 
it is also that of the second, which was necessary as a furtherance of 
the prior one. 32 A. 265. 

Of course an executor is always before the court and deemed cogni- 
zant of pleadings affecting the succession which he represents; but 
this does not mean that ex parte proceedings acquire an immediate 
binding effect on him, the mouthpiece of the creditors and heirs. 
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If anything of the kind be illegally done, to which valid objection 
exists, the law does not leave him without remedy to prevent the in- 
fiction of the unauthorized wrong. Should he fail to invoke the same 
seasonably, and were the others concerned to acquiesce in his direlic- 
tion by their silence and inaction, and should innocent parties acquire 
rights, could he not and those he represents, be viewed in the light o 
a defendant, present in the parish, where a judgment rendered against 
him without citation has been executed? C. P. 612. 

Our decision was, like that of the district court, simply to the effect 
that, as between the plaintiff in rule and the mere occupant of the 
property, the former was entitled to possession, ‘in furtherance of the 
adjudication and compliance with the terms thereof, without prejudice 
to any adverse rights which the intervenors might have and assert in 
a proper proceeding. 

Rehearing refused. 








No. 9173. 
SUCCESSION OF KATE TOWNSEND. 


An appellant, in his petition for an appeal, is not bound to name the appellees, but it suffices 
that he prays that the parties in interest be cited and makes such reference to the pro- 
ceeding that the clerk cannot be misled as to the parties to be cited. 

The failure of the clerk to cite, under such a prayer, is no ground for the dismissal of the 
appeal. 

When a third party appeals from a judgment and relies, exclusively, on errors of law to sus- 
tain his appeal, of which an assignment is seasonably filed in this Court, the appeal 
cannot be dismissed because the evidence was not taken down on the trial in the lower 
court and no statement of facts was made in lieu thereof. 

A judgment in which a woman, who is not made a party to the proceedings, is declared to be 
a lewd person, and is ordered to be ejected summarily from premises which she occupies. 
is a nullity, and will be reversed on the appeal of such person, in so far as she is con. 
cerned therein. 


A. PPEAL from the Civil District Court, for the Parish of Orleans. 
i Houston, J. 


Thos. R. Rozier, Attorney of absent heirs, for the Appellee. 
Jos. P. Hornor and F. W. Baker tor Defendant and Appellant. 


. On Motion To DIsmiss. 


The opinion of the Court was delivered by 
Topp, J. The following are the grounds of the motion which we 


will consider seriatim. 
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1. That the proper parties to the appeal were not named and cited, ~ 

The appeal was granted on petition in which the judgment and pro- — 
‘ceedings immediately relating thereto were designated and all parties 
in interest asked to be cited, and the judgment on its face showed who 
were the parties to the proceedings. If no citation was issued to these 
parties, whatever the appellee’s remedy might be, the omission should 
not cause the absolute dismissal of the appeal. Bredenburgh vs. Behan, 
32 A. 561. 

Besides Sykes, executor, the only defendant in the rule on which 
judgment was rendered, has answered the appeal and the attorney for 
absent heirs, the ‘sole plaintiff in the rule, for whom alone a citation 
might be required, has appeared in this Court to make the motion in 
question. 

The second and third grounds may be considered together. They 
are, substantially, that the record is incomplete in not containing the -~ 
evidence on the trial of the rule, and the omission is not supplied by a 
statement of facts. 

The appellant was no party to the proceedings in the lower court, 
but from an inspection of the record it is obvious that she is the one to 
be chiefly affected by the judgment, and her interest therein is not 
questioned. She has filed in this Court an assignment of errors, which 
shows on its face that her complaint against the judgment and her 
appeal in fact is based exclusively upon alleged errors of law patent on 
the record and which must be considered independently of any fact 
that the evidence might have established. In such case the transcript 
need not contain either the evidence adduced in the court below or a 
statement of fact. C. P. 897; 13 L. 83. 

4. There is in the record an assignment of errors, as above stated, 
and it was filed in time. 

5. The last ground, that the formalities for an appeal have not been 
complied with, is too vague and general to require attention. 

The motion to dismiss is, therefore, denied. 


ON THE MERITs. 


Pocnt, J. This appeal is taken from a judgment rendered on a rule 
on the testamentary executor of the deceased, ordering him, and on his 
default the sheriff, to eject the appellant herein from certain premises 
belonging to the succession, on the ground. that she and other lewd 
women were occupying said premises in thie pursuit of their unlawful 
and immoral avocation. 
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Appellant was not made a party to the proceedings, and she was 























ie 4 allowed no opportunity of being heard by counsel or otherwise, in a 
a F trial which culminated in a judgment which declares that she is a lewd 
ese . q woman and condemns her to be ejected immediately and summarily e 
ud | from premises of which she had undisputed possession. em 
"7 F Hence, she brought this appeal under the provisions of our law which x : 
ch 9 confer the right to third persons, not parties to a suit, of appealing oad 
for from the judgment rendered in the case, if they have been aggrieved by 3a 
Sang 
on the same. A woman who is decreed to be a lewd person ‘and is con- aa 
in 4 demned to be ejected from the house which she: occupies, is beyond a a 
a doubt aggrieved by such a judgment, and unless she was allowed a 3 
ty a . legal opportunity to be heard in her defense the judgment must fall. eh 
a This consideration rests on principles of law and justice too well " 
4 established in our jurisprudence and in that of all civilized nations, to Z ; 
t, q require any reference to authorities in its support at this stage of juris- ad 
. . prudence. Bh 
ot oa 
ho Appellee’s argument that, because the rule was not taken against z iy 
or 4 appellant, because her rights were not acted on, and because she figures a 
Dn ‘ only as an incident in the judgment which orders the executor to per- By 
ot a form certain acts, she has no ground of complaint and is entitled to no a 
vt 7 relief, is absolutely without foree. In our opinion, every one of those es 
' 4 reasons presents a serious ground of complaint on the part of this ap- a 
; . pellant, who appears to us to be the main incident in the judgment a 
a rendered ostensibly against the executor, but which in reality produces a ; 
: its most vital effects on the rights of appellant. 2s 
iq : 
‘3 We note appellee’s arguments in the denial of appellant’s right to er 
4 this appeal, but they have already been considered and finally disposed 4 : 4 
; of in our opinion on his motion to dismiss this appeal, and in our opinion 3a 
in the matter of the State er rel. the present appellant vs. the judge zs 
» i who rendered this judgment. . & 






The judgment is manifestly erroneous and unjust to this appellant. 
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It is, therefore, ordered and decreed that the judgment appealed 
from, in so far as it affects the rights of appellant, be annulled, avoided 


. 
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and reversed, and that she be allowed her costs. 
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No. 9026. 


F. M. HoTrarp ET AL. vs. THE TEXAS AND Paciric RAILWAY 
CoMPANY. 





In a suit for damages occasioned by a wrongful act, prescription commences to run, not from 


the time the act was done, but frum the time when damage was sustained in consequence 


of it. 

Where an act under private signature has been recorded upon due proof of its execution, 
and the original bas been withdrawn from the Recorder's office by the party to whom it 
belongs, a third person wishing to make it available against such party may introduce in 
evidence a copy of such record. It is the best evidence attainable by him. 

A railway company that has destroyed a levee for its own convenience and without author- 
ity, building another at a different place, which gives way shortly thereafter, is respon- 
sible for the damages consequent thereon. 


PPEAL from the Twenty-sixth District Court, Parish of Jeffer- 
son. Hahn, J. 


C. W. Besangon and Sambola & Ducros for Plaintiffs and Appellees. 
Kennard, Howe & Prentiss for Defendant and Appellant. 


The opinion of the Court was delivered by 

MANNING, J. The object of this suit is to recover damages for injury 
to the gardens of plaintiffs caused by a crevasse in April, 1883. The 
crevasse is alleged to be owing to the excavation and removal of a 
levee which had protected them, and which extended from a point 
near the boundary line between Algiers and McDonoughville four or 
five hundred yards up the river. The petition charges that this levee 
was cut away and the earth removed by the defendant company for its 
own benefit, and that the earth thus removed was used to make grades 
for its track, switches, etc., and that these acts were malicious. 

The plaintiffs have no connection with one another except that they 
are companions in misfortune. There are eighteen of them. Each is 
owner of his separate parcel of ground. Their petition prayed judg- 
ment for a round sum—seventeen thousand nine hundred and forty 
dollars—to be apportioned among them according to a statement an- 
nexed, whereon each is set down for the amount of his damage, and 
mention is made of the kind of vegetables or fruits in cultivation when 
the damage was suffered. 

There was judgment below on a verdict of a jury for seven thousand 
and thirty-five dollars, distributing it among the plaintiffs (after five 
of them had been eliminated by an exception to jurisdiction) and 
specifying the sum for which each had judgment. The plaiutiffs’ brief 
calls our attention to a motion to dismiss on the ground that each claim 
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is separate from the others, and no claim is above one thousand dollars. 
We do-not find any motion for dismissal, aud should not sustain it if 
we did. The defendant for its and their convenience made no objec- 
tion to the joinder of plaintiffs, if indeed a valid one could have been 
made, an‘ now that the plaintiffs have profited by it in saving costs, 
the defendant is fairly entitled to have the advantage of it also. In 
--@ point of fact two of the plaintiffs prefer each a claim for more than a 
thousand dollars. 

Prescription was pleaded. The levee was dug and removed in or 
a before March, 1882. The crevasse occurred more than a year thereafter, 
, April, 1883. The suit was filed in June of same year. Prescriptien 
A commences to run, not from the time of the wrongful act, but from the 
time when damage was sustained in consequence of it. Mestier v. 
Opelousas R. Co. 16 Ann. 354. . 

The name of the company that commenced the building of this road 
was the New Orleans Pacific Railroad, which was consolidated with 
and merged in the Texas and Pacitic on June 20, 1881. The deed is in 
the common law form of conveyance, and not a notarial act. The 

— acknowledgment of it was made before a Commissioner of Deeds in 

F : New York in September 1582. The plaintiffs introduced in evidence 
‘Hs the conveyance book in which that deed is recorded, or the pages con- 
taining it. Objection was made that the best evidence of the consoli- 
dation was the original deed, which was not pretended to be lost or 
destroyed, and none other could be admitted. The brief of the defend- 
ant states that the original was not deposited with the Recorder. 
| The plaintiffs are thus shewn to have produced the best evidence 
attainable by them. The document belonged to the defendant. The 
original had been withdrawn from the public records by the defendant, 
or rather had never been deposited among them. It had been recorded, 


S| says the brief, to give it effect as against third persons. It must 
= i equally enable third persons to make it effectual against the company. 


“@ ~~ sThis deed shewed that the defendant had taken the place of the former 
q company in June. 1851. The act complained of was done after that 
@ sadate. 

The defendant further urges that cutting the levee was a lawful act 
because authorized. The police jury had passed an ordinance in the 
Spring of 1881 granting the right of way over any road or street of 
which the jury has control, and providing that any fences, buildings, 
or other obstructions standing upon any of them shall be removed and 
rebuilt by the company; to which is also given permission to build 
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wharves, depots, warehouses, etc. upon and in front of its riparian 
property. No mention is made of levees except that the company 
shall maintain at its own expense the levee on or in rear of the land 
occupied by its terminus. 

Not only is there no permission given to cut the existing levee, but 
the obligation of maintaining a particular levee is expressly imposed. 
It is therefore not necessary to say whether the statute of P8380, when it 
authorizes police juries to make necessary laws for the repair, preser- 
vation, and protection of levees, can be understood to confer authority 
for their destruction and demolition; nor to enquire if the power to 
regulate the manner in which a levee may be cut for rice tlumes or 
other purposes, can be construed as including the total removal of the 
levee among the ‘other purposes.’ The ordinance cannot cover the 
act of the defendant even under the most latitudinarian construction. 
Conceding to the police jury the fullest control over the levees, permis- 
sion was not given by the ordinance to do what the defendant has 
done, and the reading the ordinance makes manifest that the jury had 
no such act in contemplation. 

Nor can it be conceded that because it was more convenient for the 
railway to change the line of the levee, therefore it could rightfully 
dig up the existing levee and make another where it wished to have it. 
If the levee built by the company instead of the old one which it 
destroyed, had withstood the tloods, doubtless no one would have 
questioned its right. But it did not withstand them. The defendant 
contends that it gave way under the overwhelming force of the ele- 
ments—that the river was at the highest stage till then known, and 
was irresistible. We can never know whether the old levee would not | 
have likewise given way, but we do know that the particular part of 
this levee that did give way was that newly built by the defendant. 
That part of the old levee both above and below the excavation stood 
the pressure of the wind and waves. The excavated part was as good 
as those above and below. Two witnesses say that the new levee was 
as good as the old. They admit a levee covered with grass is stronger 
than one that has not such protection, and there is no dispute that the 
old levee was thus strengthened, and the new was not. There seems 
no reasonable doubt that the crevasse was owing to the destruction of 
the old levee, and there is no escape from the liability for damages 
occasioned thereby. 

We have scrutinized the verdict to ascertain whether the damages 
and loss of profits are based exclusively upon the speculative opinions 
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in gis ‘ . 
a of witnesses and upon their estimates of supposed profits, and find-the 
a jury have judiciously abated the exaggerated claim as set forth in the 
estimates annexed to the petition. We perceive the difficulty of an 
entirely accurate computation, and as that difficulty would scarcely be 
1t . : —— 
i less for us than for them we shall not disturb their finding. 
a d Judgment affirmed. 
it 
P= : = 
y @ 
o No. 8995. 
rss Victoria H. Dickson anD HusBanp vs. H. P. Dickson ET AL. 
° gy On Third Opposition of M. L. Dickson. 
Property composing the community between husband and wife accrues, at the dissolution 
I. z of the community by the death of one of the spouses, in full ownership to the survivor 
- a and to the heirs of the deceased eventually, subject to a usufruct in favor of the former 
s : and always burdened with the claims of creditors of the community, who can subject it 
1 S| to the payment of their debts. 
| The surviving spouse afid the heirs can mortgage their undivided share or interest in the 
real estate thus acquired. The mortgage creditor, in seeking payment of his claim 
> (there being no creditor of the community), is entitled to be paid eut of the proceeds of 
sale of such interest, in preference to any claim of the heirs against the surviving spouse 
| 4 not recorded at the date of the mortgage. 
" ; 2 The partnership or community, which may have been formed after the dissolution, bet ween 
t ; ; the surviving spouse and the heirs, is not to be likened to that once existing between 
. husband and wife. Claims arising after dissolution of that community between the spouses . 
do not enjoy the rights and privileges attaching to claims against the conjugal commu- 
nity property. 
: Au improper allowance of interest on the decree’ can be corrected and stricken out. without 
: granting a rehearing. 
; PPEAL from the Second District Court, Parish of Bossier. 
> = F Ae Drew, J. 
; J. D. Watkins for Third Opponent and Appellant. 
: Land & Land, J. H. Shepherd, R. J. Looney, and Merrick, Foster &: 
F. Merrick, contra. 


The opinion of the Court was delivered by 
BermupDEz, C.J. The third opponent claims to be paid, by prefer- 
| ence to all others, out of the proceeds of the sale of half and more of 
 sitthe property herein sold to effect a partition between the widow and 
heirs of Michael Dickson. 

She alleges that after the death of said Michael Dickson she loaned 
to his widow the amount claimed, which was secured by the latter by 
mortgage on her interest in certain described real estate which was 
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herein sold ; that her claim is liquidated by judgment and that she is 
entitled to payment of it in preference to the heirs of Michael Dickson. 

Her pretensions are resisted by all the parties to the partition suit, 
who contend that Mrs. H. P. Dickson could not, and did not, give the 


opponent a mortgage susceptible of out-ranking the claims which they - 


have against her, and that this Court has so held; that the interest of. 
Mrs. H. P. Dickson in the property is completely absorbed by such 
claims; and that nothing remains for the opponent to take. 

The lower court sustained the defense and rejected the third opposi- 
tion. From the judgment thus rendered the opponent appeals. 

The facts are simply the following: 

Michael Dickson was married. During his marriage, community 
property for a large amount was acquired. He died leaving no debts, 
and seven children the issue of his marriage. At his death, his widow 
took possession of all the property which was acquired during the com- 
munity, and his heirs of age accepted his succession unconditionally. 
Five years after his death his widow borrowed ftom the third oppo- 
nent the sum of ten thousand dollars and secured its reimbursement on 
her interest or share in the real estate thus acquired. This creditor, 
at maturity remaining unpaid, brought suit against the widow. One of 





the heirs intervened to resist the claim. Judgment was rendered in | 


favor of the plaintiff, on appeal to this Court, recognizing her mortgage 
and directing that the property mortgaged be sold to pay the debt, 
interest and costs recognized by the judgment appealed from. 33 A. 
1244, : 

It is that debt and that mortgage thus judicially recognized which 
this opponent now seeks to enforce by payment out of the procecds of 
the property mortgaged. 

There is no dispute about the existence of the judgment, or about 
the want of proper inscriptions and reinscriptions required to keep the 
debt and the security alive. 

The suit in which the third opponent intervenes asking payment, 
was brought by and between the widow and heirs as co-proprietors of 


the real estate, for a partition; the usufruct of the widow over the half — 


of her children having been judicially declared forfeited and, therefore, 
having ceased. 

Differences between the co-partitioners having arisen in that suit, the 
matter came up before this Court and was finally adjusted by a decree 
liquidating and settling their respective rights, the one against the 


other. The third opponent was not then a party, in her individual — 


capacity, to that litigation, 33 A. 1370. 
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The defendants in the opposition contend that the opponent is es- 










































cee , topped and concluded by what was said by this Court in its opinion in 
pe _ that case. This cannot be, for the reason that she never appeared in 
_ 4 those proceedings otherwise than as tutrix, and never asserted her 
“ q claim therein as a creditor, and the decree of the Court does not adju- 
oe a” dicate on that claim. 
. 4 But it is insisted, as a new proposition eventually, if the opinion in 
vt : that case does not operate as an estoppel or res adjudicata, that the 
: opponent never acquired a mortgage on the interest of the widow in 
si - i the common property which authorizes her to recover her claim out of 
i the proceeds of the property mortgaged and sold, by preference over 
: | the heirs as creditors of the mortgagor. 
ity 4 Indeed, it is claimed that the interest of the widow in community is 2 
ts, residuary and that in a partition of the succession property her obliga- 
me tions to the heirs, her co-partners, must be first satisfied out of the mass 


of the common property; that, as after such satisfaction there remains 
= no residuum in her favor, there is nothing to which the special mort- 


: gage granted by her on her interest in a particular tract of land once 
ws belonging to the community can attach. 

-" Such is not the law of Louisiana. The jurisprudence expounding it 
« has, by a long line of precedents, well sustained on principle and 
a i reason, uniformly established the reverse. A survey of that jurispru- 
a dence justifies the unequivocal announcement that the following prop- 
t, ositions have been recognized as law and constitute rules of property 
Ag from which no departure can be sanctioned: 

Property acquired by the industry of either or both of the spouses, 
oh during the existence of the community, becomes common property and 
oe is liable fur community debts... 

At the dissolution of that community by the death of either of the 
5: spouses, the property they acquired vests, in the absence of adverse 
°: ante-nuptial stipulations, in the surviving spouse and in the heirs of 
the deceased, in the proportion of one-half in the former and of a like 
t, share in the latter, collectively or jointly. 
of If the community has creditors, they can have the community liqui- 
ifs dated, or pursue the widow and heirs if they have accepted it, and sub- 
"s ject the property to the satisfaction of their debts by divesting the title 
thus acquired. 
If the community has no creditors, the title which the widow and 


heirs have acquired, the former as surviving partner in community the 
latter as heirs, becomes absolute and indefeasible. The widow and the 
heirs continue in the quiet ownership of the property. 
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In either case the widow and heirs can mortgage their interest in 
such property, if it be real estate, and the creditor acquiring such mort- 
gage is entitled in case of non-payment to have it seized and sold to 
satisfy his claim, subject to be expropriated or out-ranked only by 
creditors of the community and of the succession of the deceased spouse, 
and whose mortgage was recorded anterior to his own, the succession 
creditors, however, to be paid out of succession property. 

The authorities invoked by the appellees go only to the extent of 
declaring that the widow, or surviving spouse in community, while the 
succession of the deceased is under administration and before its cred- 
itors are paid, cannot mortgage her share in any specific piece of real 
property acquired during the community, to the prejudice of creditors 
of that community and of the succession. Those authorities are not 
destructive, but merely restrictive, of the right of the widow and of the 
heirs to sell or to mortgage. 

In the very early case of Gale vs. Davis, 4 M. 653, the Court said: 


“The moment that the husband or wife dies, the title to one-half of 
the common property vests immediately in his or her heirs. They 
become joint owners of the whole, together with the survivor.” 

In the subsequent case of German vs. Gay, 9 La., 382, the Court said: 


“According to our understanding of the Code, the distinct interest of 
the parties attaches at the dissolution of the marriage, subject, how- 
ever, to the right of the wife or her heirs to renounce and thereby 
exonerate herself from the payment of the debts of the community. 
* * * His (the husband’s) authority as master of the community 
ceases on the dissolution of the marriage. The right of the heirs of the 
deceased party then attaches to have a partition of the effects, subject 
to the payment of the debts. 


Again, in Hart vs. Foley, 1 Rob. 381, the Court said: 
“After the death of one of the spouses the community, in a legal 


sense of the word, is terminated. Each party is seized of one undi- 
vided half of the property, subject to the payment of debts.” 


In the case of Ware vs. Jones, 19 A. 428, the Court distinctly an- 
nounced that the heirs of the deceased become seized of the property of 
their ancestor at the moment of his death. 


The surviving widow is seized of one-half of the community property 
and the heirs of the other. The title vested continues in them, subject 


to be divested at any time by the creditors or the administrator for 
them. 
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n The widow and the heirs take the estate absolutely, subject to the 
- debts and charges against it, and all that is meant by residuary rights 
o @ is, that the property is thus encumbered. 

y = They are not the less the owners of the property because it is fol- 
y lowed by, and subject to the charges against it. 

n 


This doctrine was uniformly recognized and applied by this Court in 
a number of cases. in which the right of the widow and of the heirs was 
f | admitted to mortgage, and the right of the creditor to enforce his claim 
4 against them with the security. 4 M. 653; 7 L. 157, 222; 17 L. 238; 1 
‘ R. 380; 5 R. 299; 7 R. 404; 2 A. 30; 3 A. 562; 19 A. 167; 21 A. 253; 22 
l A. 185, 264, 24 A. 264; 26 A. 260; 27 A. 503; 30 A. 93; 31 A. 493; 32 
; 3 A. 162, 848, 972; 33 A. 151, 584, 1244. ; i 
In the same sense are the Spanish and French authorities, to which 
much weight is due. 4 Febrero Adicionado, p. 223, No. 29; 2 Troplong 
Mar. Contr. No. 854, pp. 133-5; 13 Toulliér, No. 211, 245; 3 Troplong, 
No. 1081, p. 218; 3° Troplong Priv. and Mort. p. 392, No. 818; 3 Mar- 
eadé, p. 180, No. 258; see Articles 986-096, French Code of Practice; 
C. N. 8035; 2 Zacharice, pp. 136-7; 2 Troplong Priv. and Hyp. p. 175, 
No. 468 (ter. et al.); 2 Paul Pont. Priv. and Hyp. p. 634, No. 633; Td. 
p. 638, No. 636, et al.; same author, Vol. I, p. 291, No. 301. 


When the surviving widow and the heirs of the deceased husband 


continue in possession, their co-ownership and enjoyment is not a pro- a 
. longation of the community which had existed between the spouses. = s 
That community, dissolved by the death of the first dying spouse, is Se 
not revived and continued between the survivor and the heirs of the af is 
departed one, who own by a different title and are governed by dif- 
ferent laws. 
The condition of the surviving spouse and of the heirs, in such a case, # 4 
ean well be likened to that of husband and wife, once common in prop- ae 
: erty, subsequently judicially separated in property, and who neverthe- AW 
f less continue to own and hold in common. 4 
Claims may subsequently arise in favor of the heirs, co-propri«tors, Bs 5 
against the mother: but they do not acquire, and do not enjoy, the 3 
rights and privileges attaching to claims by creditors of the commu- ee 
nity, so as to out-rank creditors of the widow, becoming such after the a me 
death of the husband and acquiring a mortgage on her half of the real ee 
estate once belonging to the partnership of acquets and gains. The ° a. 
claims of the creditors of the community are one thing, and those of a 


the heirs inter se, or against the widow after the dissolution of the com- 
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munity, are another. Such claims, on the part of the heirs, could out- 7 
rank such mortgage creditors in the event only of their previous regis- — 
try, a feature totally tacking in the present controversy. : 

The character of the community or partnership which it is claimed 4 
was formed and continued between the heirs and the widow, has no 4 
significance in this litigation, so as to affect the rights of the third op- 
ponent as a mortgage creditor of the widow. 


W2atever the laws be which regulate among”themselves, or even as. | 
to third persons, the rights of heirs owning and holding in common 
inherited property, they cannot be legitimately extended to property 
thus owned and held by heirs and the surviving partners in commu- 
nity. No interpretation of the word rule, found in Article 1290, R. C. 
C., can justify such construction of the laws on the subject. That word 
exclusively refers to matters of form for the purpose pf effecting a par- 
tition between or among the owners mentioned in the law. 

A first recorded mortgage on real estate produces the important effect ~ 
of out-ranking all such as are subsequently inscribed, and a fortiori 
claims which are not registered and which, even if registered, would — 
not on that account create a mortgage. Of this character are those of © 
the heirs in this case. 

Laws creating privileges and legal mortgages are to be strictly con- 
strued. Accordingly, no privilege or legal mortgage, or right equiva- 
lent thereto, can be urged and recognized by the courts unless the law 
creating it be pointed out and such law be found, when examined, as 
really creating it and operating as claimed. 

The heirs who, after the dissolution of the community, continue to 
own in common with the surviving spouse, where the latter has a right 
of usufruct over their share, are not allowed by law a legal mortgage 
on the property of their parent as a substitute for the security to which 
usufructuaries are subjected. 

Even if the law did grant them such mortgage, it was not recorded, 
and could not, therefore, be made to operate to the opponent’s injury. 


Permitting their claims to out-rank the opponent would be ‘virtu- . 
ally to recognize in their favor a legal mortgage and giving to it the 
force and effect attaching formerly to a tacit mortgage, when such 
mortgage has had no existence as such since January 1, 1870, in this 
State. It would be judicial legislation, in the teeth of express consti- ~ 
tutional prohibition which forbids, in negative terms, the existence as 
to third persons of unrecorded mortgages. Constitution, 176. 
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(out. 9 ‘In the case at bar, the title acquired by the widow and heirs was 
absolute as there existed no community debts. The mortgage con- 
sented by the widow on her interest, which is one-half and one-four- 






teenth, is a valid mortgage and ranks all the claims which her children 
a may have against her for any cause, and which were not secured by . 





































8 
1 ont mortgages and recorded previous to the registry of the mortgage con- 
sented by her in favor of the third opponent. 
n aa The district judge is not at fault for ruling as he has done, for he was 
mon a. guided by the dictum in the partition suit, 33 A. 1370, under part III of 
erty E the opinion, from which this Court recedes as a proposition of law. 
mu- The Court there distinetly said that the questions raised touching the 
C7 validity and effect of certain conventional and judicial mortgages 
ord which were created by or against Mrs. H. P. Dickson on her interest in . 
rast the community property, were of no importance, and it therefore ab- . ~ 
, stained from passing formally upon them, dismissing them, from its 
; ? attention by simply uttering the remarks or considerations which con- 
a #@- stitute the dictum in question, which is of no effect as regards the third 
on opponent in this case. Whether justified or not in that case, the an- 
uld nouncement is not binding on the opponent, who was not a party to the 
off proceeding, in any manner so as to be personally affected thereby. 
It is, therefore, ordered and decreed that the judgment appealed from oe 
mF sie reversed; and, ie 
i It is now ordered, adjudged and decreed that there be judgment in ; 
di favor of the third opponent, Mattie L. Dickson, recognizing her as a 
creditor for eight thousand one hundred and seventy dollars and sixty- 

q five cents ($8170 65) and interest, as claimed of Widow H. P. Dickson, 
og and as such entitled to be paid the same by preference over all others, 
ht out of the proceeds of the sale of the interest or share of the said Widow 
re Dickson, namely, one-half and one-fourteenth of the property mort- 
h gaged and sold herein to effect a partition, with costs in both courts. 
, § DIssENTING OPINION. 
c 


FEnNER, J. This is the same partition suit which was before us two 
2 Fe years ago, and in which we rendered the opinion and decree reported 
q at p. 1370, 33 Annual. 

In that case, the holders of conventional mortgages granted by Mrs. 
H. P. Dickson upon her interest in specific community property, and 
standing in identical case with the present opponent, were parties, and 
asserted the same rights with reference to their mortgages which the 
opponent here asserts with reference to her own. 
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In disposing of the questions thus necessarily arising, we said: “Much 
learning and ingenuity are expended in discussing the validity and } this 
effect of certain conventional and judicial mortgages which were cre- 
ated by or against Mrs. H. P. Dickson upon her interest in the commu- T 

: nity property. In the view we take of this case, these questions are of 3 the 

eid no importance. They are sufficiently disposed of by the following con-, part 
siderations: The interest of the widow in community is residuary only, 3 ject 

resembling the interest of an individual partner in the partnership | cise! 
property. It can only be ascertained and defined after the settlement : refe 

of the marital partnership. 4 “ 

“From the date of Michael Dickson’s death, this entire estate, mov- : bee 
able and immovable, has belonged to Mrs. Dickson and the heirs of fori 
Michael Dickson as partners in community. As legal usufructuary as ~ und 
well as administratrix, she has had the use and adininistration of the entire 1 

property; entitled under the law to all the revenues for herself, but un- tior 
der the obligation. at the termination of her usufruct, to produce in * auc 
such condition as the,law requires, the property susceptible of perfect tive 
usufruct, and to account for that used or consumed by her in the exer- —~ ; 
cise of the imperfect usufruct. All the property or its equivalent held 
by her in indivision, and administered and used by her, must enter into * " 
q : foll 
and form the basis of the settlement and partition; the debts due by 7 as 
aa the partnership must be paid: the accounts of the partners must be ~ ses 
. settled and their respective interests ascertained, and according to hei 
these interests the partition must be made. The residuary interest of q st] 
the widow, thus finally ascertained and settled, is the only source to ~~ 
' iste ‘ inj 
which her individual creditors, whether secured by mortgage or not, . hin 
ean look for satisfaction of their claims. Inasmuch, therefore,as under* ~ 
: these circumstances the mortgages referred to cannot affect the obliga- | 
tion of the administratrix and usufructuary to account to her co-part- is 
ners and cannot prejudice the rights of the heirs to have the interests 4 * 
coming to them under such accounting satisfied out of the entire mass of . 
the community, it follows that the validity or invalidity of said mort- al 
gages are matters exclusively between Mrs. Dickson individually and i 
the mortgagees, and do not figure as factors in this partition.” ; 
; [am at a loss to conceive upon what ground it can be said that the - 
above passage was a mere dictum, “not necessary to the decision of the . 
. cause.” If it was not necessary in'that case to pass upon the rights of al 


mortgage creditors there asserted, neither is it necessary to pass upon 
the rights of opponent as asserted here. 
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In my humble judgment, with due deference to the majority of the 
Court, their opinion herein does not grapple with the true question in 
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mi this case, nor is it touched by any of the decisions quoted. 

nu- The general proposition is not disputed that, at the dissolution of 
of | the community, the surviving partners and the heirs of the deceased 
m-. @ partner become undivided proprietors of the community property, sub- 
ly, @ ject to the payment of the community debts. They become so pre- 
‘ip 7 cisely in the same manner and on the same principle declared, in 


nt —— reference to heirs inter cese, by Art. 1292 of the Code, which says: 


“When a person, at his decease, leaves several heirs, each of them 


v- becomes an undivided proprietor of the effects of the succession, which 
of § forms among the heirs a community of property, as long as it remains 
18 undivided.” ' 

re 


This “‘community of property” is subject to be terminated by ‘‘parti- 
tion” which is defined to be a ‘division of the effects of which the 
» succession is composed, among all the co-heirs, according to their respec- 
_ tive rights.” C. C. Art. 1293. 

The right of every co-heir to such » partition and the manner in 
which it is to be made are recognized and specifically defined in the an 
following articles of the Code. It involves a complete accounting be- , 
tween the heirs, which must include not only ‘the sums which each of Re 
; the co-heirs owes to the deceased,” but also ‘those which each of the co- 
. a heirs may have received or disbursed on account of the succession,” and 
“those which each of the co-heirs may owe by reason of damages or 
injury which have been caused by his fault to the effects of the suc- 
cession.” C. C. Art. 1350. 


The Code distinctly provides that, in the formation of the activa mass, 
Si it is io include not only ‘he property movable and immovable remain- 
ing in the succession or the proceeds of sale thereof, and the sums to 
| be collated, but also the debts due by the heirs on account of succes- 
sion funds which may have been received and converted by them as 
above indicated. Art. 1356. 


° From this active mass, the deductions pointed out in Art. 1359 are to 
be made, and the balance is to be divided according to the interests of 
the heirs. Of course, the shares of the heirs who owe nothing are to 
be first satisfied out of mass, while the shares of the heirs who do owe, 
are to be diminished by the amounts so due by them. 







Thus is ascertained the final share coming to each heir. 
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The Code recognizes the power of each heir, during the pendency of 
the indivision or “community of property,” to affect his interests by 
“ mortgages, liens or privileges,” but it expressly provides that “ the 


mortgages, liens or privileges existing against one of the co-proprie- 
tors, shall, by the mere fact of the judicial partition, attach to the shares 
allotted to him by the partition, and cease to attach to the shares al- 
lotted to his co-proprietors.” Art. 1338. 

It would have been impossible for the legislator to declare in plainer 
terms that co-' eirs in indivision, although they are “undivided pro- 
prietors” of all the effects of the succession, hold the saine subject to 
the necessity, not only of settling suecession debts, but also of a full 
accounting between themselves; that their final shares are only deter- 
minable after such settlement and accounting ; and that any mortgages, 
which they may grant upon their individual interests, will attach only 
to their shares as thus finally determined. 

That like principles apply to the case of an unsettled community, I 
think, does not admit of serious question. 

A reference to our former opinion and decree in this case, will show 
that we applied them in all their length and breadth. 33 A. 1370. 

I cannot think that we erred in so doing. 

If the widow and heirs be regarded merely as co-proprietors, these 
rules apply ex vi terminorum of Art. 1290 of the Code. If the commu- 
nity effects be regarded as the property of a dissolved, but unsettled 
partnership, it is elementary that like rules apply and that one partner 
cannot alienate his interest in particular assets or in the whole estate, 
to the prejudice either of creditors or of his co-partners. Claiborne vs. 
Creditors, 18 La. 501. Indeed it is difficult to understand upon what 
grounds of law or reason rules should be applied to the interest of the 
widow in this unsettled community, different from those applicable to 
the interests of the heirs, her co-proprietors. 

The case presented is this: A large community estate fell to the 
widow and heirs, several of the latter minors. It consisted of immov- 
ables and of movables of great value. The widow, as administratrix of 
the succession and as legal usufructuary, entered into the possession of 
the entire estate. She converts into cash all the movables, exceeding 
in value her entire share, and appropriated it to’ herself. She then 
mortgaged for her individual debts her share of the immovable prop- 
erty. But for this mortgage, it would not be disputed that upon a set- 
tlement with the heirs by partition, the debt due by the widow for the 
community funds, received and converted by her, would form part of 
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the active mass, and that the imn.ovables, or proceeds thereof, would 
go to the heirs to the extent necessary to make them equal with the 






widow. e 





























T1le- 
vi It is claimed, however, that by reason of this mortgage, the mort- 
al- _ gagee succeeds to rights which the widow would not_have'had, and 
may withhold one-half the proceeds of these immovables from the 
nad accounting due to the heirs. F 
ro- The answer is: Nemo plus transferre potest quam habet. The very 
to @ case is presented which was auticipated in Cestac vs. Florane, 31 A. 
ull o@ 496, where, in discussing the effect of a mortgage granted by the widow 
ap. on a particular immovable of an unsettled community, this Court said: 
es, “The heir, as well as the creditor, is entitled to have the administra- 
ly ’ tion of the succession, as an entirety, completed. Non constat but that 
the widow has already received her full half of the*entire succession ; 
I and if a mortgage given by her upon parts of its remaining property 
were held good and the property alienated by its foreclosure, the heir 
- would be denuded of his inheritance.” ‘ 
Iam aware that the decisions are conflicting as to the right of the 
_ surviving partner in an unsettled community to mortgage her, share in 
. 3 particular assets; but, conceding that right, no decision exists holding > 
that such mortgage by a widow administering the entire community, a 
' could defeat her obligation to account to the heirs, or could have effect 
; to reach more than the share of such community resulting to her after 


such account and settlement made according to the law regulating par- 
titions. 

If such be the law, a more efficient recipe for “‘denuding heirs of their he 
inheritance” could hardly be devised. 


I, therefore, dissent from the opinion and decree. 





DISSENTING OPINION. 


MANNING, J. I fully concur in the dissenting opinion of Mr. Justice 
Founer, but even if I did not agree with him upon the law as stated by 
him as a general proposition, I should still join him in dissenting, be- 
cause I think it has already been announced as the law of this particu- 
lar case. 

This identical partition suit was before this Court in 1881, and a decree 
was sent down, so minute in its directions that it covers two printed 
pages of the Report. Dickson Case, 33 Ann. 1378-9. The lower court 
obeyed the instructions from here, and this appeal is from its judgment, 
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rendered in conformity to them, and in execution of the law govern- 
ing partitions, thus distinctly enunciated to the judge below for his 
guidance in the further progress of the suit. 

The majority opinion holds that the plaintiff was not a party to the 
suit, when it was here before, in her capacity of mortgagee, although 
she was a party to it in another capacity, but the opinion then rendered 
dealt with the whole question} as is manifest from the quotation from 
it incorporated in Justice Fenner’s dissent just read, which announced 
that under the circumstances, that had already been amply set forth, 
the mortgage given by the defendant Hannah could not affect her ob- 
ligation to account to her copartners, and could not prejudice. the 
rights of the heirs to have their interests satisfied and therefore those 
mortgages did not figure as factors in the partition. 

Now comes one of the parties to that suit, albeit not then claiming 
as mortgagee, and insists that her mortgage shall figure as a very im- 
portant factor in that partition, and her claim is allowed and enforced. 


I cannot approve it. 


On APPLICATION FOR REHEARING. 


BerMuDeEz, C. J. A re-examination of this ease has served only to 
confirm us in the correctness of our views previously expressed. Our 
decree must, however, be modified. 

The amount due opponent on the day of sale in capital and interest 
was $138,533 33, subject to credit aggregating $10,362 68, which left a 
balance of $8170 65, on which interest was improperly allowed. 

The error can be corrected without granting a rehearing. 

It is, therefore, ordered that our previous decree be amended: by | 
striking therefrom the words ‘‘and interest,” which follow the amount 
allowed and that thus reformed, it remain undisturbed. 

Rehearing refused. 








No. 9172. 
JEAN PoMEz vs. J. B. Camors & Co. 


A party suing for an account of money and securities entrusted to another cannot, in the 
progress of trial, be allowed to shift his position and assume in argument that the prop- 
erty in question had been pledged and had been tortiously disposed of by the ;:ledgee. 

A debtor who transfers securities in full ownership to his creditor in settlement of the lJat- 
ter’s claim, with the right of redemption within a specified time, loses all rights and 
titles of ownership to that property if he fails to redeem within the prescribed delay. 
Such a contract is one of sale and not of pledge. 
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PPEAL from the Civil District Court for the Parish of Orleans. 


* his ft Rightor, J. 































the © W. S. Benedict for Plaintiff and AppeHant. 
F ‘ 
ugh = P. E. Théard & Sons for Defendants and Appellees. ' ; 
‘red i 
om 18 The opinion of the Court was delivered by 
ced Pocus, J. Plaintiff sues for an account of certain sums of money 
th, @ and of securities alleged to have been placed by him in the hands of 
ob- | defendants during the course of extended transactions which he had 
the =o with them, and of which they kept the accounts by mutual consent. 
se oe The defense is a general denial coupled with the averment that de- : 
‘ fendants, having issued execution on a judgment which they held 
nf @ against the plaintiff, they obtained garnisment process on several par- s 
n- | ties who were supposed to hold and control property of their judgment eae 
d. ‘ | debtor. The answers of the several garnishees showed that the prop- ars: 
. erty of plaintiff’s, which they respectively held, had been pledged to a ; 
- them to secure Pomez’s indebtedness, and that the property thus pledged =. 
. was barely sufficient in value to secure their respective claims. Where- ee 
io = ‘ upon defendants entered into negotiations with plaintiff, which resulted " 
r o# in their acquiring in full ownership, all the securities for which he sues, 7 
on condition of their settling his indebtedness to the garnishees, and 4 ti 4 
t 3 ; other debts to third persons, of payment to him of the sum of three hee 
. hundred dollars, and of giving him satisfaction of their judgment. Be 
They then allege that a few days thereafter, at the urgent request of a 4x 

plaintiff, and with a benevolent intention of assisting him, they agreed ver 

; to give him the right of redeeming his securities within a delay of aia 
} : three or four months, by reimbursing the various amounts which they be: . 
had paid out for him, and by paying their judgment, reduced by con- a 

; -sent to about two-thirds of its amount, in capital and interest, and >. 

= | that on his failure to thus redeem his securities, they had exercised the i 


right of ownership on the same, and had disposed of them as their 
lawful property. Hence they owed him no account. 

The evidence is simply overwhelming in support of that defense. 

It shows to our entire satisfaction that the contract entered into be- 
tween the parties was one of sale and giving in payment, modified by 
an agreement of the right of redemption in favor of plaintiff, to be 
exercised within a specified time. 

The right of redemption was not exercised within the prescribed 
delay, and the defenda:ts then became the absolute owners of the se- 


curities in question. 
30 


; 
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On appeal, plaintiff strenuously contends that the contract was one 
of pledge, and his whole argument is directed to show a violation of 
that contract by the defendants, by means of the sales which they 
made, on private terms, of the pledged property, without the consent 
of the pledgor, and without legal authority. 





His pleadings do not set forth a contract of pledge, and partake 
more of the nature of a demand for an account from an agent or other 
“negotiorum gestor.”. His whole reliance in his attempt to shift his 
position from the attitude of a principal calling his agent to an account 
to that of a pledgor complaining of the tortious acts of his plédgee, 
can be attributed to the following incident : 


On the day that plaintiff obtained from defendants the right of re- 
deeming his values, he was allowed the privilege of offering them for 
sale on the market, with a view to accelerate the tinal settlement, and 
to that end he was furnished a detailed list of the securities by the des 
fendant’s book-keeper, who wrote at the bottom of the list, the words: 
“Pledged to J. B. Camors & Co.,” ete. 

We are satisfied with the explanation of that error given by the de- 
fendants and by their book-keeper. The words in question were 
written without the knowledge, consent or authority of th: defendants, 
by the book-keeper, in ignorance of the real nature of the transae- 
tions, and under the mistaken idea that his employers’ claim would 
thus be fortified. Such an acknowledgement by a mere employe could 
not have the effect of changing the nature of the defendants’ tenure in 
the premises. We can but repeat our clear conviction that their pos- 
session was that of owners, for valuable consideration, subject only to 
a well defined and restricted right of redemption in favor of plaintiff, 
their transferee. 

The fact, shown by the record, that on receiving the securities, de- 
fendants proceeded at once to enter satisfaction of their judgment, 
which the debtor accepted, is a very important and significant cireum- 
stance. 

Had they understood their position under the contract to be that of 
pledgees, and therefore as creditors, they would certainly not have 
destroyed one of the principal items of their claim, but would on the 
contrary have taken every precaution to maintain their judgment in 
full force and vitality. Having disposed of their own-and lawful prop- 
erty, defendants owe no account to plaintiff or any one else. 


Judgment affirmed. 
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% CHARLEs E, Staus vs. W. VAN BENTHUYSEN. ° ar 
5 ; 
a A libel is any publication whether in writing, print, pitture, effigy, or other fixed represen- 
% tation to the eye, which exposes any person tu hatred, contempt, ridicule, or obloquy, or 5 4 
3 which causes him to be shunned or avoided, or which has a tendency to injure him in “a 
z his occupation. e 
ig Publication is the communication of the libel or defamatory matter to a third person. oe 
Every sale or delivery of a written or printed copy of a libel is a fresh publication, and every Fs 
a person who sells a written or printed copy of it may be sued therefor, and the onus of 3 
{ proving that he was ignorant of its contents is on the defendant. In giving currency to a 
slanderous and libellous reports and publications, a party is as much responsible, crim - \ a 
f inally and civilly as if he had origmated the defamation. His only defence to a civil e 
; suit is to shew the truth of the charges preferred, while in a criminal prosecution not 
3 only must the truth be proved, but that the truth was published for good motives and 3 7 
3 for justifiable ends. j ef 
“a The word ‘malice’ in such cases does not imply, much less mean, ill will or personal malice. oa 
> & Malice is an imputation of the law from the false and slanderous nature of the charge. 
Legal malice need not be proved. Actual malice may be proved to enhance the damages cas 
Any publication which is false and defamatory subjects the publisher and the seller to dam- - 
ages in favour of the party aggrieved, and it is not incumbent upon him to prove that he be 
has been injured by the publication. ; a 
¥ The discharge of one who has been prosecuted. for libel does not prove want of probable ae 
cause for the prosecution, nor malice in the prosecutor. ‘a 
PPEAL from the Civil District Court for the Parish of Orleans. Ag 
q Monroe, J. a 
: Hunt & Lavillebeuvre for Plaintiff and Appellant. oe 
4 John M, Bonner and EF. H. Farrar for Defendant and Appellee. “7 
The opinion of the Court was delivered by - F 
MANNING, J. This suit is for the recovery of five thousand dollars a 
@- as damages for a malicious prosecution. The defendant made affidavit mere 
y . oa : oe 
before one of the recorders of the City that the plaintiff had wilfully a 
St 
a and maliciously defamed him by publishing, selling, and distributing a ae 
a By 
F newspaper called ‘The Mascot,’ tending to provoke him to wrath and 4 
expose him to contempt and ridicule. The plaintiff, having been ar-_ “a 
' tested under this affidavit, was discharged by the Recorder on the = 
* ground that the publication was not malicious. ‘: a 
The allegations are that the plaintiff is a clerk (salesman ) in the ee 
book store and news stand of W. F. Goldthwaite, where all the local * 
| newspapers and the principal ones from other cities are constantly i 
sold, and among them the ‘Mascot’—that he did not sell thé particular gg 
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number of that paper complained of himself, nor cause it to be sold 
and distributed as charged, and if it was sold at that stand that the 
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plaintiff was not responsible therefor, and the arrest and prosecution 
of him was malicious and without probable cause. 


The answer repels the assertion of malice, and avers that the de- 
fendant in making the affidavit acted in good faith and on the advice 
of experienced counsel, and that there was probable cause, for at the 
time of the plaintiff’s arrest he was selling and distributing the Mascot of 
date April 22, 1882, which contained a gross and defamatory libel of 
the defendant, a copy of which is appended. It is further averred that 
the plaintiff in divers ways and at sundry times has held himself out 
to the community as the owner and manager of the news-stand, and is 


x 


in fact such owner and manager, and that he did wantonly and mali- — 


ciously sell and circulate the number of the newspaper above men- 


tioned, causing damage to the defendant in the sum of ten thousand ° 


dollars for which judgment is prayed. 


The verdict of the jury did uot sanction either claim. The plaintiff 
took nothing by his suit—the defendant nothing by his reconventional 


demand. 
The proof is entirely satisfactory that the plaintiff is part owner and 


sole manager of the news-stand. Goldthwaite owns the book-store in 
which Staub is a salesman at a fixed salary. Staub equally shares the 
profits with Goldthwaite of the news-stand appendant to the book- 
store, and entirely manages it. He has advertised himself as sole pro- 
prietor of the news-stand for seven years in the City Directory and in 
the newspapers, and has written laudatory notices of “ Statib’s news- 
stand” which he had inserted in the newspapers. The public know it 
as Staub’s, and the public so know it from Staub’s representations. 


There is no dispute of the fact that the newspaper in question was 
sold at that news-stand. Staub denies that he sold the particular 
copy which was introduced in evidence. The fact was that copy was 
delivered by a boy about the stand. 


The affidavit and arrest were made on April 29 th.., one week after # 
the date of the publication. In this interval the defendant had taken 7 
legal advice. Counsel informed him that the publication was libellous “JF 

and the seller was liable to imprisonment and fine, and that an affidavit” | 
should be made as the basis of a criminal prosecution. It was accord- — 


ingly made. 


A libel is any publication whether in writing, printing, picture, 7 
effigy, or other fixed representation to the eye which exposes any pet~ ~ 
son to hatred, contempt, ridicule, or obloquy, or which causes him to 7 
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be shunned or avoided, or which has a tendency to injure him in his 
occupation. Odgers on Libel and Slander. 7, 20. 


Publication is the communication of the libel or defamatory matter 
to a third person. Eyery one who prints or publishes a libel may be 
sued by the party defamed, and to such action it is no defence that 
another wrote it, or that it was printed or published by the desire or 
procurement of another. Every sale or delivery of a written or printed 
copy of a libel is a fresh publication, and every person who sells a 
written or printed copy of it may be sued therefor, and the onus of 
proving that he was ignorant of its contents is on the defendant. Ibid. 
155, 159. The same rules apply to a criminal prosecution for libel as 
to a civil suit for damages by reason thereof. In giving currency to 
slanderous and libellous reports and publications, a party is as much 
responsible criminally and civilly as if he had originated the defama- 
tion. His only defence in a civil suit is to shew the truth of the 
charges preferred, and not the fact that others had preferred them. 
State v. Butman, 15 Ann. 166. In a criminal prosecution not only 
must the truth be proved, but that the truth was published for good 
motives and justifiable ends. State v. Bienvenu, not yet reported. 
































The word ‘malice’ when used in civil or criminal pleading in cases 
of this kind does not imply, much less mean, ill will or personal malice. 
Its legal sense is a’ wrongful act done without just cause or excuse. 
Malice is an imputation of the law from the false and injurious nature 


of the charge, and differs from actual malice or ill will, which latter 


may be proved to enhance the damages. Legal malice need not be 
proved. The law imputes it to the publisher of a libel from the act of 
publication. 

Any publication which is false and defamatory subjects the publisher 
to damages in favour of the party aggrieved—printed or written slan- 
der being justly considered more pernicious than verbal. The law 
holds the publisher responsible as the instrument used for the dissem- 
ination of calumny whereby the character of any one may be_ blasted, 
or his busiress injured, or his social standing impaired. And it is not 
incumbent on the party assailed by falsehood and defamation to shew 
malice against himself on the part of the publisher, nor to prove that 
he has been injured by the publication. Perret v. N. O. Times, 25 
Ann. 170. 

The offensive publication was a cartoon wherein the defendant was 
represented as a trickster manipulating the city council in the interests 
of the railroads of which he is president, and the letter-press attributes 
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to him bribery. It was well calculated to excite indignation in him at © 
the outrage, and indignation against him in the community. Few — 
things could be more galling to a high-minded and honorable man, — 
and the plaintiff’s own witnesses are unanimous in placing the de- 
fendant in that category. The prosecution of the plaintiff by him for 

this publication had therefore probable cause, and malice in the plains — 
tiff is implied. Malice in the defendant in instituting the prosecution 
is conspicuously absent. He was ready to become bail for the plaintiff — 
if the Recorder had committed him. : 


The discharge of the plaintiff does not prove want of probable cause _ 
for the prosecution, nor malice in the prosecutor. Godfrey v. Soniat, — 
33 Ann. 915; Vinas vs Merch. Ins. Co. Ibid., 1266. It is clear there- 3 
fore that the plaintiff is without solid basis for his action for damages, 
He had voluntarily placed himself in a position where the enginery of the : 
criminal law might be invoked against him. He is presumed to know 
that the law of this State denounces the punishment of fine and im- 
prisonment against whoever maliciously defames any person by making, 
writing, publishing, or causing to be published any manner of libel. 
Rev. Stats. sec. 3643. No harshness was used save that which is insepar- 
able from a formal arrest. He was detained an hour before the Re- 
corder. His pecuniary losses are thirty dollars lawyer’s fee for defending 
him there, and twenty-five for costs here. The incurring these losses ~ 
was the necessary outcome of his violation of the law in the first in- 
stance, and of his present futile effort to invoke the law against one ~ 
whom he has injured. He can have no redress because he has no in-" . 
jury to be redressed. Actions of this sort have never been favoured, 
and in order to sustain them a clear case must be established, when 
the forms of justice have been perverted to the gratification of private 3 
malice and the wilful oppression of the innocent. Laville v. Bigue- 
naud, 15 Ann. 605. “4 


It follows as an inevitable consequence that the defendant is entitled 
to redress. If the plaintiff has published a libel of him, or to use the 
ordinary non-legal language, has sold, distributed and circulated a 
newspaper which contained a representation of the defendant in picture 
and printing which exposed him to obloquy, or which had a tendency 
to injure him in business, or impair his social position, or degrade him ~ 
in the esteem of his friends and of the public, and upon being put to 
the proof not a scintilla of it is even tendered to establish that it was 
the truth, but on the contrary his own witnesses affirm the opposite— 
then has the plaintiff inflicted on the defendant an injury recognised — 
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a 
him at — as a legal case for satisfaction in damages. They may not be large. er 
Few | Circumstances may interpose to reduce them to something like nomi- eS .. 
> man, : nal reparation, but the right to them is a legal corrollary from the as- z Mi 
he de- — certainment that the party who inflicted the injury had no justification a 
‘im for — for it. “a 
plain- | It is a conclusive presumption of law that damage has ensued from a 
cution | a libellous publication, and therefore actual damage need not be proved. $ ; 
aintiff ! Tresea v. Maddox, XI Ann. 207. Lobe v. Cary, 33 Ann. 914. But a 
* damage was proved. The defendant in his testimony points out the /% 
cause ¥ ‘partial injury to his business consequent thereon, but we apprehend a 
oniat, 5 ’ the greater sore was the assault on his character and the attribution to : ie 
there- him of an infamy revolting to his sense of honour. ; Be 
nage, It would have been so easy for the plaintiff to have ascertained ; = 
of the § whether the libellous cartoon was in the newspaper before selling it, e 
know “a and equally so to have pleaded ignorance of its contents which he ms 
lim- § failed both to plead and to prove. We will not now consider what would ie 
king, — have been the effect had he alleged and proved ignorance. We are. “ag 
libel; § willing to believe under the proof that he was not actuated by ill-will ae 
epare ‘q or personal malice. We note the kind and extent of his business — ¢ 4 
>Re & . that his salary is not large, and his share of profits from the news-stand a 
ding : is presumably not larger. The purposes of justice will be fulfilled by : 
osses a judgment against him for fifty dollars. Ba? 
t in- ae It is therefore ordered and adjudged that the judgment of the lower + 
- one 4 court rejecting the plaintiff’s demand is affirmed, and that the verdict ae 4 
> in-* of the jury disallowing the reconventional demand of the defendant is oy 
red, set aside and the judgment thereon is reversed, and it is now decreed “ 
vhen that Watson Van Benthuysen have and recover of Charles E. Staub 
vate fifty dollars and his costs. 
cue: a wm nero Se es i 
4 a 
led No. 9072. a 
the § Numa Mo.Liére vs. Jonn P. Harp. . 
da “ Notes executed by a young man in favor of his uncle, under the pressure of threats from the 2 
ture 7 latter of taking the life of the former in case of his refusal to acknowledge a pretended +a 
ney indebtedness to his uncle, are invalid, and payment of the same will not be enforced by be 4 
the courts. i 
ima = | The reverential fear of a relative, coupled with threats, is sufficient to invalidate a contract. ‘ q . 
A PPEAL from the Twenty-second District Court, Parish of Ascen~ “4 e 
thee sion. Cheevers, J. \ 


Edw, N. Pugh for Plaintiff and Appellee. 
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' R. N. Sims for Defendant and Appellant. 


The opinion of the Court was delivered by 

Pocnt, J. Defendant resists the payment of fifteen promissory notes 
of one hundred dollars each, exeeuted by him in favor of plaintiff, on 
the grounds that said notes were executed without consideration and 
that they were obtained from him by means of threats of great bodily . 
harm by plaintiff. 

His defence was rejected and he has appealed. 

The record shows that plaintiff is the uncle, and has been the pro- 
tector, of the defendant, whom he started in business in the year 1875 
as a merchant, when the latter was only nineteen years of age. 

The assistance which the uncle gave to the nephew consisted of a 
loan of a small sum of money and of his endorsement by his credit 
among his merchants in New Orleans. 


The defendant prospered in business, refunded to his uncle the money 
which he had borrowed of him, and in the course of three years he had 
become the latter’s creditor for a store account. On a call for a settle- 
ment of his account, the uncle became very violent, and claimed to be 
a partner in defendant’s business; and in the latter’s store he called for 
a settlement of the pretended partnership, threatening that in default 
of a satisfactory settlement he would take the life of the defendant. 


Following up his demand for a settlement of the partnership, he sent 
a few days later two of his friends to the defendant’s store for the pur- 
pose of obtaining such settlement. The defendant then signed a writ- 
ten acknowledgment of a partnership between his uncle and himself in 
his store. Later on, he executed the notes now in suit, in settlement 
of his uncle’s ititerest in the business. The notes were made on the 8th’ 
of February, 1878, payable on demand to plaintiff, and this suit was 
instituted on the 16th of May following. 

The evidence proves conclusively that plaintiff had no share or inter- 
est in defendant’s store or business, and that he had fully and unequiv- 
ocally recognized that fact and had urged no contrary pretension 
during the three years that defendant had conducted the business in 
which he had assisted him at its inception. 

We are further convinced from the evidence that the written ac- 
‘knowledgment of a partnership and the subsequent execution of the ; 
notes, were obtained from the defendant by the repeated and violent 
threats of his uncle. The acts of the latter placed the defendant in the 
terrible dilemma of receiving great injury from the well known vio- 
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lence of plaintiff, or of shedding the blood of his own uncle and former 
protector. In his harassing embarrassment, he took the advice of 
friends, who persuaded him that by means of the proposed settlement 

































eS 64 he would eseape the harm which they all foresaw in the unele’s “ sav- 

F A se e.. 
mn . age disposition.” ee 
id ‘These conclusions are erystalized into-a demonstration by the cir- iy 5 


cumstance that plaintiff made no serious efforts to meet and counteract 
the evidence introduced by the defendant in support of his grounds of 














; ¥ resistance. 
_ a The record shows that plaintiff and the two friends who had obtained ¥ 4 
: the written agknowledgment of the defendant touching the pretended ss 
partnership, were all living in the very parish where the case was tried “a 
at the time of trial, and that neither of them was placed on the witness : {3 
. stand. a 
; > | In face of the damaging testimony introduced by the defendant, and a 3 
é 4 sowhich had at least the effect of creating grave doubts as to the valid- a 
@ _ ity of the contract and of shifting the burden of evidence on plaintiff, aa 
¢ it was incumbent upon himeto meet the same by his own testimony and ‘a 
" | by that of the persons who had been efficient factors in parts of the res a 
3 B= «geste. His failure to produce that indispensable evidence leaves his Fi 
a | ease without support, and strips his claim of all force either in law or eS 
in equity. a 4 
' We, therefore, conclude that there was no legal cause for the con- a 
- tract sought to be enforced, and that it is entirely invalidated by the a 
; threats made by plaintiff. C. C. 1854, 1859; 12 Rob. 378. 
7 The judgment appealed from is therefore erroneous, and it is in con- 
q sequence annulled, avoided and reversed; and plaintiff’s claim is there- 
fore rejected and his action is dismissed at his costs in both courts. 
Rehearing refused. a 
No. 9009. 
: CarTER BrotuHers & Co. vs. GALLOWAY & BurNs.—ALLEN, West & 
Busn, Garnishees. 
‘ 


Creditors of an individual cannot apply the assets of a partnership, of which that individ- 
ual is a member, to the payment of his debt, to the prejudice of creditors of the part- 

; nership. 

. The partnership could have resisted a wrongful application of its assets, and what it could 

have done, its creditors can do. 
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The acquiescence in or consent to this wrongful application by the other members of the part- 
nership cannot destroy or impair the rights of the creditors of the firm upon the firm- 
assets, after they have been fixed by the attachment of those assets. 

PPEAL from the Civil District Court for the Parish of Orleans, 
Rightor J. 


Chas. 8. Rice for Plaintiffs and Appellees. 
A. Goldthwaite for the Garnishees, Appellants. 


The opinion of the Court was delivered by 

MANNING, J. The plaintiffs are a business firm in Louisville, Ky. 
who are creditors of the defendant firm in Trezevant, Tenn. for $2,076.58. 
This suit upon that indebtedness was instituted here, supported by a 
writ of attachment, and Allen, West & Bush, a business firm of New 
Orleans, were served with process of garnishment and interrogatories. 
They answered denying any indebtedness and their answers were 
traversed. 

On January 4, 1882, Allen, West, & Bush owed Galloway & Burns 
$335.56. Two weeks before this, Galloway*had been in New Orleans 
and directed Allen, West & Bush to buy two hundred bales cotton fu- 
turés for April delivery. It was done. Galloway then directed A. W. 
& B. to put them in his name, saying his partner knew nothing of the 
transaction. They accordingly opened an account with Galloway in- . 
dividually for this purchase of futures, thus recognizing it as separate 
from the firm account and outside of the firm business, as indeed it 
was. This was in the latter part of Dec. 1881. 

On Jan. 4, 1882, Galloway having returned to Tennessee wrote A. 
W. & B. in the name of his firm ;—‘‘we enclose you bill lading for four 
bales cotton as margin on the contract for two hundred April cotton 
bought for account W. H. Galloway when he wasin your city before 
the holidays. You will please protect the contract, as the cotton 
shipped to day and what you have .on hand, at eleven cents for 
middling, will make you safe and the remainder will be shipped as fast 
as we can buy it.” 

The firm of Galloway & Burns failed in Tennessee on February 9, 
1882, and this attachment issued on the 20th of the same month. 

After this failure and after the service of this attachment the indi- 
vidual account with Galloway was closed by charging the loss on the 
speculation in futures to the firm account, thereby absorbing, the 
$335.56 which A. W. & B. owed Galloway & Burns, and converting 
them into debtors instead of creditors of A. W. & B. Mr. Allen asa 
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witness says Galloway’s personal indebtedness, and which his firm 
charged to the account of Galloway & Burns, was about nine hundred 
dollars, and if they had not so charged it, G & B would have had a 
credit. ' 

It does not appear whether Galloway owed A. W. & B any sum on 
account of his speculation in futures at the date of service of garnish- 
ment. Most of the cotton was then unsold. 

The lower court gave judgment maintaining the attachment and con- 
demned the garnishees to pay the plaintiffs $335.56 with interest from 
the date of garnishment. 

The real question is, whether creditors of an individual can apply 
the assets of a partnership, of which that individual is a member, to the 
payment of the individual’s debt to the prejudice of creditors of the 
partnership. In this case there was no diversion by Galloway of the 
partnership assets to the payment of his debt. It does not appear that 
he direeted his individual debt to be charged in the partnership ac- 
count, or that he gave any direction whatever about it. The diversion 
was by the garnishees themselves of their own mere motion. A.W. & 
B. found Galloway was debtor to them, and they were debtors to Gallo- 
way & Burns in a less sym, and they cancelled the one with the other 
pro tanto after other parties had acquired rights upon the partnership 
fund. 

Galloway & Burns could have resisted this wrongful application of 
their assets, and what they could have done, their creditors can do. 
Burns in his testimony says he was ignorant of what had been done, 
and when he learned it objected to it. He seems to have been quies- 
cent and inactive. But even his acquiescence or consent, after the 
failure of the firm and attachment of its assets by its creditors, could 
not impair the right of those creditors upon those assets. Caldwell v. 
Scott, 54 N. Hamp. —; Graw v. Caldwell, 5 Cowen, 489; Everngheim 
v. Ensworth, 7 Wend. 328. 

The garnishees’ counsel urge there was no bad faith on their part, 
and that “they opened an account on their books with Galloway evi- 
dently in ignorance of the effect it would have. * * * There was 
no collusion. There may have been ignorance of the nice distinctions 
made in courts of law.” 

It is not a question of good or bad faith, but simply of the legal 
right of creditors to avail themselves of the effect produced by the 
conduct of others, and t» claim the benefit of the nice distinctions that 
the law has made which are applicable to the facts in hand. 

Judgment affirmed. 
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No. 8911. 


Jacos U. Payne vs. SAMUEL L. JAMES AND Louris TRAGER. 





Although the members of a planting partnership are bound only jointly for partnership 
debts, yet they may stipulate for a solidary obligation bv special contract, and they will 
be so held by the courts. 

PPEAL from the Civil District Court for the Parish of Orleans. 

L Lissot, J. 


Breauz & Hall for Plaintiff and Appellee. 
J. Aroni and W. F. & D. C. Mellen for Defendants and Appellants. 


The opinion of the Court was delivered by 

Pocuk, J. The following are the facts of this case: 

By authentic act, under date of January 21, 1882, plaintiff leased to 
defendants a plantation in the parish of Avoyelles, and in the same act 
he agreed to sell to them some sced cane and some mules, situated on 
said plantation ; stipulating that the quantity and the cost of the cane, 
as well as the value of the mules were to be ascertained and fixed by 
future examination and appraisement, according to a plan adopted by 
the parties, and detailed in the act. 

It was stipulated in the act that the defendants bound themselves in 
solido for all the obligations of their contract. Subsequently the price 
of the seed cane was fixed at $1500, and that of the mules at $1700, in 
payment of which the defendant, Louis Trager, executed two promissory 
notes for the respective amounts, which he signed under the partner- 
ship name of “James & Trager.” 

The notes were made in solido. 

This suit is brought to enforce their payment, but is mainly predi-. 
cated on the act of lease and agreement of sale above referred to. 

The defendant, 8S. L. James, alone was cited, and he alone defends. 
His answer is a general denial, coupled with a special denial of any 
authority in Louis Trager to execute any notes for him or for the part- 
nership. But the real contention, as disclosed on the trial, is that the 
defendant, James, is bound only jointly and not in solido on the amount 
due to plaintiff. He appeals from an adverse judgment. 

His proposition, that a partner in a planting or ordinary partnership 
is bound only jointly or for his virile share of the firm’s debts, is un- 
questionably correct, and would sustain his defense under ordinary 
circumstances. 2 

But the act under which this debt was created contains an unam- 
biguous declaration that the defendants intended to, and that they did, 




































NEW ORLEANS, APRIL, 1884. 





Lambert & Co. vs. Short. 





bind themselves in solido for the payment of the seed cane and of the 
mules which they had purchased from plaintiff. 

In his testimony the defendant James does not deny the authority 
of his partner to fix the cost of the seed cane and the price of the mules, 
| and to bind the partnership for the payment thereof, but he simply 
contends that he is bound for only one-half of the same, which he ex- 


ip 
ill 


presses his willingness to pay. 
His answer to the suggestion that in the authentic act of lease above 
; stated, he had stipulated for an obligation in solido, is that he signed 
- o the act without reading it. That omission is his misfortune, but as a 
7 means of defense it is without force in law or in equity. 
He had bound himself in solido,and the district judge correctly held 
him to his contract. dr 
t a Judgment affirmed. 
2 : Fenner, J. recused on ground of affinity. 








No. 8393. 
4 A. Lampert & Co. vs. J. P. H. SHort. 


, . i S had a contract with C for a supply of coal, and was unable to get the cash to make tender 
of the sum stipulated for advance payment. L bargained with S to avail himself of this 
contract. and for the purpose of fastening it upon C, handed S the money to make the 
tender. C refused to receive it. S was unable to perform his contract with L and the 
latter demanded of him the refundiug the money. 

Held, that L could enforce his demand and was entitled to judgment for the amount with 
interest. v 

PPEAL from the Civil District Court for the Parish of Orleans. 

4 Lazarus, J. 


Chas. S. Rice for Plaintiffs and Appellees. 
R. Shackelford for Defendant and Appellant. 


; The opinion of the Court was delivered by 

' = MANNING, J. The plaintiffs sue to recover three thousand dollars 
2 put in the hands of the defendant to enable him to make tender or 

5 payment of it to W. S. Campbell. 

a The coal contracts of these three parties have already been before . 
us twice. ‘ ae 
Campbell had a contract with Lambert & Co. for the delivery to 
him of sixty thousand bushels of coal, with the privilege of twenty, ¢ 
thousand additional, at a stipulated price. 
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Short had bought of Campbell an indefinite quantity of coal, which 
he assumed was limitless, but with the condition that his indebtedness 
should not at any time exceed fifteen hundred dollars. 


Coal went up at a bound. Lambert’s loss on his contracts with 
Campbell bid fair to be large. He-hedged at once by bargaining with 
Short to avail himself of Short’s contract with Campbell. By this - 
means Lambert would offset Campbell’s orders on him for coal with 
Short’s orders on Campbell. 

The whole scheme fell through. Lambert refused to deliver coal to 
Campbell but wanted to exchange Short’s orders instead. Campbell 
sued Lambert for over $29,000 as damages for breach of contract. 

Campbell, discovering that Short had exceeded the stipulated in- 
debtedness, brought suit against him, and Short reconvened, setting up 
the contract for limitless coal. 

Both these suits came to grief. (The first not yet reperted. The 
last, 35 Ann. 447.) This is the third suit in course. 

Short had not the means to make the cash payment or tender to 
Campbell on his contract. Lambert was of course anxious to fasten 
that contract on Campbell, and he therefore handed Short three thous- 
and dollars to make the tender. It was made and refused. 


Then Lambert asked the return of the money. Short not only re- 
fused to return it, but claims that it is his and more besides. 


Lambert brought this suit to get it back, and Short reconvenes for 
over twenty eight thousand dollars more, on the plea that he had given 
Lambert orders on Campbell for coal which amounted to over thirty 
one thousand dollars—orders which were never honoured, and which 
he had no right to give—and which were given with ‘a consciousness 
that they were not in keeping and harmony with his agreement.’ See 
the language of this Court, Campbell v. Short, 35 Ann. 450. 


Surely there was never so unfounded a pretension. The statement 
of the case is a refutation of the pretension. 


The lower court gave judgment for the ‘plaintiffs on both dunnende~— 
in their favour for the sum claimed with interest, and rejecting the re- 
conventional demand. 


Judgment aflirmed. 
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ich No. 8876. 
_ FREDERICK W.,AMEs vs. THE NEW ORLEANS AND Rep RIVER fe 
. iat 
TRANSPORTATION COMPANY. — 
| 4 ‘ 3 
th ¥ Where the owners of a steamboat are captain and clerk of her and she is chartered for a Pe 
th year, the charterer stipulating the privilege of appointing the captain and officers, and Rear 
is no change is made of the existing officers. it is a tacit appointment of them. ‘ te 
& The boat is not less in the custody of the charterer because the master is also part owner. Be 
. ¢ 2 wa 
th » Where the charter-party gives the charterer full and absolute control of the boat when Ww 
% where and how she shall be employed, he is responsible for damage done to the boat f 
‘a when ‘laid up’ equally as when en voyage. oe 
lo 4 ’ When the charter-party contains the agreement that the charterer shall be responsible for NG 
1} 4 damage from unavoidable accident, and that the owner shall have the damage repaired | oe 
; which shall be reimbursed him by the charterer, the owner is entitled to judgment for i * 
d such sum as he shall prove was expended by him for such repairs, after deducting the x ei 
. > amonnt paid by insurance companies on their policies. Fy 
‘i 3 “eo from the Civil District Court, for the Parish of Orleans. — 
i Tissot, J. ee 
“ta 
B . oy 
D.C. & L. L. Labatt for Plaintitf and Appellee. ‘a 
) 7 W. S. Benedict for Defendant and Appellant. ae 
] 2 
The opinion of the Court was delivered by . 
ManninG, J. The plaintiff sues to recover $1,505.56 for damage “ay 
sustained by the steamboat W. J. Behan whilst under charter to the a 
defendant company, alleging that this damage was occasioned by a “ig 
violent storm while the boat was in the charge and custody of the Pe 
charterer. x; 
chor 
Che boat was not pursuing any voyage. The storm occured Sept. 1, c.* 
1879 at which time and for a long time before she was “ laid up,” and ae 
oD ’ ? 
was moored at Algiers in charge of watchmen. fe. 
3 
The charter contains the stipulation that the company shall have the s 
privilege of appointing the captain officers and men of the steamboat, 
and shall have full and absolute control of her as to time, when where ee, 
and how she shall be employed, during the existence of the charter. | a 
The plaintiff is half owner of the boat—one Wilkinson owns the a 
ada 
other half. The plaintiff is the subrogee of Wilkinson’s claim. Wilkin- 3 
g son was captain and Ames clerk. The above clause in the charter- ee 
party was intended to vest in the Company the right to discharge and a 
“ee > 


put out the captain and clerk of boats that should come into the ‘pool’ 
which the Company had formed, even when these officers were the 
owners, and thus in that respect have full and absolute control of évery 
boat. that should become partner in the association. The concluding 
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clause of the paragraph stipulated the same control of the use of the 
boat —when, how, and where she should be employed. If it had 
pleased the Company to have ordered her to be unmoored in mid-sum- 
mer and to be put in service, it certainly would have been futile for the 
owners to have disputed such order; and it was equally competent for 
the Company to have kept her out of service and fastened to the Algiers 
bank in mid-winter. The owners were absolutely bound, under the 
charter-party, to obey the Company’s orders. 

Great effort is made by counsel on the one side to fasten upon us the 
conviction that the two owners had been appointed respectively cap- 
tain and clerk by the Company, and on the other that no such appoint- 
ment had been made, although the Company had the option to appoint 
at its pleasure. The controversy on that matter is unimportant. The 
two owners were captain and clerk when the boat was chartered. 
They brought her into the pool. The Company could change the 
officers as it pleased, but the boat after her charter was not the less in 
the control and custody of the Company because she was officered by 
her owners. They became eo instanti the servants of the Company, 
bound by the very terms of the charter to carry their boat whither the 
Company ordered, and to keep her stationary if the Company pro- 
hibited her voyaging at all. If the Company became dissatisfied with 
their management, it could turn them off, but until it did turn them off 
by appointing others, they were as much the appointees of the Com- 
pany as if a formal appointment had been made. The charter-party is 
an absolute demise of the boat, vesting in the charterer full dominion 
over her. 2 Arnould Insurance, 838. She was therefore not only in 
the legal but actual possession of the Company, officered and manned 
by its appointment while in service, guarded and protected by its 
watchmen while ‘laid up.’ 

Nor is it of greater consequence who paid the watchmen, about 
which there isa prolonged contention. Whether tne money was handed 
them by the captain or clerk or other employé of the Company, it was 
equally a payment by the Company. The money came from the Com- 
pany. It was disbursed by their servants, albeit also owners. 


It is disputed that the damage to the boat arose from unavoidable 
accident. The fury of the storm was unexampled. An unusually 
large number of disasters were caused by it. Piles, to which steam- 
boats were fastened, were pulled from their places when the ropes 
would not break. Coal-boats broke their moorings and sunk. The 
calamity was not local. It marks an epoch in the history of the river. 
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But the defendant argues there was want of care, of proper precau- 
tionary action on the part of the watchmen in charge of the boat. 
They had not enough lines out—had a large expanse of tarpaulins 
stretching from below the gunwale té above the saloon deck that 
caught the wind and gave it fury—and they persisted in not putting 
out more lines although advised of the boat’s insecurity, and persisted 
in not rolling up or taking down the tarpaulins although warned of the 
danger they increased. 

When disaster from a storm was so general, evidence must be very 
strong to fasten upon those in charge of a boat responsibility for dam- 
age to it by reason of culpable negligence. Other boats escaped it is 
true, but there does not appear to have been wanting on the Behan 
the usual and proper care for boats laid up during summer. The Insu- 
rance Companies are not slow to investigate, and are prompt to detect 
culpable fault in those who claim compensation from them, and they 
paid the policies. But if the watchmen were derelict, whose fault was 
it? The boat was absolutely under the defendant’s control. If the 
means adopted for the safety of the boat while she was laid up were 
insufficient, then the Company should have enforced the adoption of 
others. If the officers or men were incapable, the company should 
have appointed others. 

Upon the questions of damage we think the lower court made a 
proper estimate. 

Judgment affirmed. 








No. 9057. 
THe STATE EX REL. L. J. Brient & Co. vs. THE JUDGES OF THE COURT 
oF APPEALS OF THE PARISH OF ORLEANS. ; 


The Supreme Court will not review the ruling of the Court of Appeals upon the admissi- 
bility of evidence by any of the writs under which it exercises supervisory jurisdiction 
over inferior courts. ; 


A PPLICATION for Mandamus. 


Geo. L. Bright for the Relators. 
Respondents in propriis personis. 


The opinion of the Court was delivered by 

MANNING, J. L. J. Bright & Co. obtained judgment in the Civil 

District Court of this city against one Sheidecker who appealed there- 
31 : 
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from—the appeal being cognisable by the Cireuit Court where it was 
lodged. That court reversed the judgment and non-suited the plain- 
tiffs, and gave as the reason for it that the testimony upon which the 
District Court had acted had not been properly stamped. 

The non-suited plaintiffs, appearing now as relators, invoke the ex- 
ercise of our supervisory jurisdiction to compel the Circuit Judges to 
consider that testimony, and thereafter to decide the case. The 
respondents urge that entertaining this complaint will open the door 
to every litigant against whom they may rule upon the admissibility of 
evidence. 

The Code of Practice, art. 857, assigns the refusal of the inferior 
judge to hear the party or his witnesses as one of the special causes for 
granting a writ or certiorari to the end that the validity of his proceed- 
ing may be ascertained. But that means an arbitrary refusal to hear 
any witnesses at all, and not a rejection of testimony because it is held 
inadmissible. Testimony is inadmissible on various grounds, and if 
the ground of objection be that it is not stamped, it is as purely an ob- 
jection to its admissibility as if the objection were that it was irrele- 
vant, or that it could not be heard from any other cause. If therefore 
we should undertake to revise the action of an appellate court of the 
last resort on that ground, we should really be reviewing the ruling of 
that court as if on appeal from it. 

In State ex rel Chism v. Judge, 34 Ann. 1178, we directed a mandamus 
to issue to compel a Judge to try a cause who had refused to try it, but 
we placed it on the ground that the relator had an absolute right to a 
determination of his action in the manner demanded by him which 
was the manner prescribed by law, and in refusing to try it the judge 
was not exercising a legal discretion. In the present case the Judges 


rejected evidence which they deemed inadmissible, and we should - 


intrude in their jurisdiction if we undertook to say they were right 
or wrong. 

The writ is refused. 
. 
On APPLICATION FOR REHEARING. 


BermupDeEz, ©. J. While considering the letter and spirit of Article 
857, C. P., which authorizes the granting of the writ invoked, when a 
a judge refuses to hear a party or his witness, we said, that this meant 
an arbitrary refusal, but not a rejection of testimony, because inadmis- 
sable. As we found that the ruling complained of was not that of 
character, we declined interference. 

The relators, however, complain that we did not review the ruling 
and determine whether it was or not authorized. 





























; State ex rel. Bright & Co. vs Judges. 





They argue that an arbitrary ruling is one without reason, and that, 
therefore, this court should consider the reason which induced the re- 
fusal, in order to determine whther it was or not arbitrary. 

Evidently, the relators misunderstand both the functions of the writ 
of certiorari and the meaning of the word arbitrary. 

The writ is a mandate which commands the transmission to the 
court which issues it, of judicial proceedings had in an inferior court, 
in an unappeable case, that the validity of those proceedings may be 
ascertained and pronounced upon. C. P. 855, 858. It issues to test 
the regularity, the validity in point of form, not the correctness in 
point of substance, of a court of justice ; otherwise, cases not appeal- 
able could always be brought up for review in that mode. 

In the present instance, the judges of the Court of Appeals have de- 
clined to consider the written testimony because not legally stamped. 
They had jurisdiction over the case and: over all incidental matters 
growing out of it. The proceedings transmitted show that they have 
exercised their jurisdiction in the form prescribed by law. 

Their ruling is not an arbitrary one. It is not one made without 
reason, or against reason ; it does not appear to be despotic or tyran- 
ical, or to have been prompted by whim or caprice. They argue 
elaborately and refer to decisions made by them in similar case, to the 
same effect. . 

It may well be, that they have erred in declining to consider the 
testimony, in the absence of any objection from the opposite party ; 
that the testimony should not at all have been stamped; that the 
omission, if any, was caused by stamping it before submission of the 
cause on appeal or that the law refers only to testimony taken by an 
officer of the court, during session; that the testimony as offered by 
the parties should have been deemed ag a partial statement of facts, 
made before appeal; that the law does not authorize the appellate 
court proprio motu to refuse to consider unstamped testimony, where 
the parties agree to submit their case on such, or for any other reason. 

However that may be, the error, if any was committed, cannot be 
reviewed as is attempted to be done. Were it otherwise, the functions 
of the proceeding would be perverted and the mandate transformed 
into a writ of error. Our appellate jurisdiction is well defined by the 
organic law and cannot be extended even by the Legislature. Although 
the Constitutional article which has conferrd upon this Court a super- 
visory control over inferior courts, extends to both appealable and 
unappealable cases, still it was not designed to enlarge our appellate 

jurisdiction. It authorizes us to pass upon the correctness, in point of 

form only, of the rulings and decrees of inferior tribunals in unappeal- 

able matters. 32 A. 1222; 33 A. 15,256. 

Application refused. 
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No. 9177. 
S. GUMBEL & Co. vs. FERDINAND BEER ET. ALS.—A. LIONNET ET 


AL. INTERVENORS. 


An afidavit that the petitioner has sold cotton, the price of which is unpaid and on which 
there exists a lien, and that the purchaser is about to convert the cotton, thus sold. into 
money or evidence of debt, with intent to place it beyond the reach of his creditors, is. 
amply sufficient to authorize a writ of sequestration. which will be maintained, if exe- 
cuted within five days after the delivery of the cotton. 

The privilege of a vendor of agricultural products of the United States, in New Orleans, 
exists during five days from che date of delivery, whether the commodity be in the pos- 
session of the purchaser or of third parties. where the price of sale is unpaid. Such 
privilege will be recognized and enforced, where the commodity is seized within that 
time. 

A vendor of such product who issues to the purchaser, an order of delivery addressed to 
the press where the same is stored, is not estopped from claiming such lien, where the 
order does not explicitly say that the product is to be delivered without vendor's privilege. 

It is immaterial by what title the third person holds the commodity, whether by sale, or 
pledge or otherwise, as, in any case, the ownership or possession passes to him cum onere, 
subject to the vendor's lien which affects the commodity, during five days, without 
registry, from the date of delivery by the owner to his vendee. 

The lien exists whether the property was sold for cash or on credit. 

Article 3227 of the R.C.C., as practically amended by the Acts of 1854 and 1255, is an entirety, 
the latter legislation extending the privilege to cases in which the property is in the 
hands of third persons, the provision in the first paragraph of the article notwithstand- 
ing. 

The lien or privilege exists in such cases, provided the vendor has not waived it and pro- 
vided the product has not been validly pledged on the faith of a warehouse or similar 
receipt, or bill of lading, issued in strict compliance with the law as embodied in the 
statutes: No. 150 of 1868 and No. 72 of 1876, which do not clash with or repeal the Acta 
of 1854 and 1855 and article 3227 of the Revised Civil Code. 

Rulings of this court in ij A 371; 13 A. 528; 24 A. 363; 25 A. 82: 26 A. 6: 29 A. 186; 
reviewed and explained. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Tissot, J. 


Thos. J. Cooley and Leovy & Kruttschnitt for Plaintiffs and Appellees. 
E. D. White for Intervenors and Appellants. 
Henry Renshaw aud Miller & Finney for Intervenors and Appellants. 


The opinion of the Court was delivered by 

BERMUDEZ, C.J. This is an action to recover, with lien, the price 
of cotton, attached and sequestered within five days after the day of 
sale, in the hands of third persons who, by intervention and answer, 
assert adverse title thereto. 

There was judgment against F. Beer, the purchaser, condemning him 
to pay the unpaid price, $8690 62, recognizing the lien on the cotton 
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seized and rejecting the interventions, intervenors being held to return 
the cotton which they had bonded and in default to pay: the one 
#6654 8&8, the other $2035 74, with interest and costs. 

The intervenors alone appeal. 

The contention is: that the seizure of the cotton was illegal, because 
of the insufficiency of the affidavits made to obtain the writs under 
which it was effected; that the plaintiffs are estopped from question- 
ing the ownership of Lionnet to the cotton; that the original law of 
1854, securing the five days’ lien in favor of vendors of agricultural 
products, has been, if not repealed, at least modified, so as not to apply 
to cash sales and to cases where the vendor, although unpaid, has 
parted with possession of the cotton, which was subsequently pledged 
or transferred by the purchaser, in favor of or to innocent parties, who 
have acquired rights for valuable consideration. 

. 

Much has been said and written to show the insufficiency of the 
afidavits made to obtain the writs of attachment and sequestration, 
under which the cotton sold by plaintiffs to Beer, was seized within 
five days after the sale. 

The pith of the charges is: that the affidavits are insufficient, the 
first, in toto on its face; the second, because taken by the creditor 
himself, who swore to the allegations of the second petition as true, 
“to the best of his knowledge and belief,” which is permissible only when 
the oath is taken by the agent. 

The plaintiffs contend that the intervenors have no right to show 
any irregularity in the suit, for the sole purpose of rescuing their prop- 
erty, as, whether the plaintiffs, the court and the sheriff have been 
acting legally or not, is none of their business. 

It must be noted that the intervenors had been made defendants in 
the suit by supplemental petition. 

Conceding that the intervenors, either as such, or as defendants, or 
in both capacities which are practically one and the same, have a right 
to seek the dissolution of the writs and thus release the property 
seized in their possession, it by no means follows that the ground upon 
which they rely is well taken. 

The first affidavit made to obtain the attachment and sequestration 
against Beer cannot be successfully attacked, as insufficient to procure 
the writs which were issued and executed within five days from the 
sale. 

It is a decided mistake to assume that, because neither the petition 
nor the affidavit contains the averment that the affiant fears that the 
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defendant will conceal, part with, or dispose of the movable property 
in his possession, during the pendency of the suit, the cotton was ille- 
gally seized and, therefore, should be released. 

Were this position well taken the suit would here end as to the 
intervenors. 

The law which authorizes a sequestration under the state of facts 
expressed in those terms, is paragraph 8 of article C.P. 275, but it does 
not prescribe that the writ shall issue only in such cases. 

The article provides explicitly that a sequestration may be ordered 
in the following cases—stating them, eight in number, the seventh of 
which is: that a plaintiff may obtain a sequestration in all cases where 
he has a lien or privilege upon property or complying with the requisites 
provided by law. 

The next, article 276, simply declares that the plaintiff, wishing to 
obtain the order in any one of the cases, must annex an affidavit setting 
forth the cause for which he claims such order and his obligation, ete. 

Paragraph 8 is section 6 of the Act of 1839, No. 53, p. 163, which 
was passed to amend article 275 of the C. P. and which distinctly does 
so by providing: ‘that in addition to the cases therein mentioned, a 
sequestration may be ordered,” etc. It was, therefore, an additional 
or supplemental legislation which did not repeal previous laws. 

A reading of the remaining six paragraphs show in what other cases 
the writ can issue. Each paragraph announces what the circumstances 
are to be in each case, which will justify the granting of the remedy 

In the case mentioned in paragraph 7, the creditor must swear to the 
existence of the debt, of the privilege on the property, and must state 
the circumstances which imperil the loss of the lien. 

In Selleck vs. Kelly, 11 R. 15, the affidavit made to obtain the seques- 
tration merely stated the debt and the lien and the court properly held 
that this was not sufficient, that the affiant should have set forth the 
cause for which the order was claimed. 

Neither are the words to be used sacramental. It is sufficient, if from 
the words used, it appears that there exists a danger for the loss of the 
lien, namely: that the property will be illegally disposed of by the 
defendant. Dumonteil vs. Dubroqua, | R. 531. 

It has likewise been held that the omission to use the words “during 
the pendency of the suit” is not fatal. Wells vs. St. Didier, 1 A. 119. 

Now, by reference to the original petition, it is apparent that Lengs- 
field unequivocally swore not only to the existence of the debt and of 
the vendors lien, but also to the apprehended fraudulent conversion of 








rty 
ile- 


the 


cts 
e8 


red 


pre 
tes 


ng 


ich 
eS 
a 
1al 


e8 
8 
ly 
he 


8- 
he 
m 


he 
he 





NEW ORLEANS, MAY,1884. 








Gumbel & Co. vs. Beer et als. 








the cotton by the defendant, into money or evidences of debt, with 
intent to place it beyond reach. 

it seems to be conceded that had the affidavit set forth the fear of a 
removal of the cotton, it would have followed the exigencies of the law. 

There is no law which requires that the afidavit shall aver, in a case 
like the present, this or that. The law demands that a cause, a suffi- 
cient cause, be alleged. That the debtor is about to convert the cotton 
into money, to defraud his creditors, is surely good cause for the appre- 
hension of the loss of the privilege. It is not only an equivalent but 
a broader averment than the allegation of removal. Property removed 
can be more easily reached by the executive officer of the law, than the 
proceeds thereof in the debtor’s pocket. Closely analyzed, it implies 
the essentials of even paragraph 8, which authorizes the writ when the 
party in possession is about to part with or dispose of the property. 

Because the averment made in this case is such as can justify an 
attachment is no reason why it should not serve also for a sequestra- 
tion, if it is, in itself, otherwise sufficient. The affidavit to the first 
petition was designed to procure the two writs which are not antago- 
nistical or exclusive the one of the other. An attachment may issue 
as well when there exists a lien, as when there exists none. A seques- 
tration always issues when a right to or on property is averred and 
there is danger of losing it. 

The concurrence of the averments made was ample authority for the 
issuance of the writs. 

The lien claimed is that resulting from the sale of the cotton, the 
price remaining unpaid and the seizure having taken place within the 
five days. It is not a lien resulting from the seizure by attachment. 

The second affidavit was made at the foot of the supplemental peti- 
tion and contains the averments, announced in paragraph 8 of the article, 
setting forth that the facts are true ‘‘to the best knowledge and belief” 
of affiant. It is signed by W. H. Lengfield, a member of the firm. 

It was superfluous, in order to give validity to the seizure, under the 
first writs and to bring in Lionnet and Lehman, Abraham & Co., who 
were not indispensable, but merely proper parties and who, after the 
writs had issued and been executed, intervened, assuming the attitude 
of defendants in possession. 

Had it not been made at all, its absence could not have prejudiced 
the validity of the seizures previously effected under the two writs. 

This view of the matter renders it unnecessary to consider the 
attacks levelled at the insufficiency of the second affidavit taken by one 
of the partners “ to the best of his knowledge and belief.” 
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dt is next contended that plaintiffs are, as to Lionnct, estopped from 
contesting his title to the 124 bales seized in his control, which he 
claims to have acquired from Beer, the absconding debtor. 

The matter of fact is that, on the 2d of May, Lionnet’s agent (Meil- 
leur) went with Beer to plaintiffs’ office, acting for Lionnet, and called - 
for the delivery of the cotton, informing Gumbel that the cotton had 
been sold toa friend, meaning Lionnet, that Gumbel said that he 
would have the delivery order made out; that the order was drawn up 
and handed to Beer who endorsed it to Lionnet, who, with it, obtained, 
on the same day, delivery from the press. 

The delivery order does not declare that the cotton is to be delivered 
without the vendovr’s privilege. 

There is no dispute that the cotton had been sold by plaintiffs to 
Beer on the 2d, and that, when the order of delivery was issued, it had 
not passed the scales, which it did on the following day only. 

It is clear that on the 2d, when the delivery order was made out and 
handed to Beer, and endorsed over by him to Lionnet, the plaintiffs 
had a lien on it for the payment of the unpaid price. It affected it as 


effectually as a vendor’s privilege encumbers real estate, when it is 


duly recorded. 

Previous to the present Constitution, it had been established that 
privileges on even movable property would not affect third persons un- 
less upon proper and valid registry. Notso now. The privilege exists 
without registry. It is true that the Constitution authorizes legislation 
on that matter, but as yet none has been provided for. Const. 177. 

The Act of 1854, p. 45, the object of which was “‘to protect merchants 
or vendors of agricultural products in the city of New Orleans,” was 
re-enacted in 1855, p. 363, under the title of ‘An Act relative to privi- 
leges,” and now forms part of the Revised Civil Code of 1870, as Article 
3227. It provides as follows: 

“‘Any person who may sell the agricultural products of the United 
States in the city of New Orleans, shall be entitled to a special lien 
and privilege thereon to secure the payment of the purchase money for 
and during the space of five days only after the day of delivery, within 
which time the vendor shall be entitled to seize the same, in whatso- 
ever hands or place they may be found, and his claim for the purchase 
money shall have preference over all others. If the vendor give a 
written order for the delivery of any such product and shall say therein ~ 
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that they are to be delivered without vendor’s privilege, then no lien 













shall attach thereto.” B 

The testimony received to establish what passed at the time the de- ie 
livery order was issued and handed to Beer, fails to show that plaintiffs ‘" 
said any thing from which it can be inferred that they intended to y 
forego and had waived their lien on the cotton. The silence of the de- be 
livery order on that subject amounts to demonstration that the privi- = 
lege was retained, the converse of the proposition, negativing the words ' vit 
of the statute, being: ‘If the vendor gives a written order for the delivery es, 
of any sueh products and does not say therein that they are to be delivered q 
without vendor's privilege, then the lien shall attach thereto.” sg 





The vendor’s lien attaches to the thing, adheret visceribus rei, until 
formally abandoned or extinguished in some legal mode. 4 A. 313; 32 







A. 829; 34 A. 164. ie 

The plaintiffs, far from having made any representation or done any 7 
thing inducing any one to assume and believe that they had relin- = 
quished their privilege for payment of the unpaid price due them, have a 





done a legal act from which the intervenor should have deduced: that 
the lien had been retained. It was his interest, his duty for self-pro- 
tection, to have inquired from the plaintiffs whether the price had or Ar 
not been paid. For not having done ti:at which he should have done, 
so as to protect himself and avert possible injury, he has none to blame 







. 





but himself. 
IT]. 







The evidence, ON THE MERITS, discloses the following salient facts: 
On May 2, 1882, the plaintiffs sold to F. Beer 161 bales of cotton at 
11 cents per pound, for the delivery of which they issued to him an rg 
order on the press, without saying therein that they were to be turned fo 
over to him without vendor’s lien. With that order, he obtained pos- 
session of the cotton on the following day. There is no pretense that 









the price was ever paid. “ 
It appears that, previous to his purchase of this cotton from plain- : 
tiffs, Beer had obtained from Lionnet an advance of money, in consid- oA 






eration of which he was to deliver to them 200 bales of cotton, which 
were not at the time, at least to the extent of 124 bales,in his posses- 
sion or control; that it is only after the delivery of the cotton sold 
him by plaintiffs, that he turned over to Lionnet the 124 bales, the 
ownership of which the latter claims to have acquired by purchase. 
He does not assert that it became his by a dation en paiement, or other- 
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wise. His averment is, that Beer sold and that he, Lionnet, purchased ~ 
the cotton. 4 

Surely, there was no sale and consequently no purchase, and the — 
cotton never ceased to be Beer’s, or if it ceased to belong to him, it — 
passed to Lionnet cum onere. 

Three things must concur for the perfection of the contract: The 
thing sold, the price and the consent. R. C. C. 2439. ' = 
At the date of the latest advance of money, May, 1, 1882, when a 
check of $9000 was given Beer by Lionnet, as an advance, Beer did 
not have and did not own the cotton which he bought from’ plaintiffs 
on the 2d. There was then no thing in existence, between Beer and 
Lionnet, which could have been then sold, by the former and bought ~ 
by the latter. 1t would have been the sale of the property of another, 

which the law declares to be a nullity. R. C. C. 2452. 

There was no price fixed and determined for the cotton, which is 
sold according to grade, and by the weiglt. The law declares that 
the price of the sale must be certain, that is to say, fixed and deter- 
mined by the parties. R. C. C. 2464. 

Had the cotton in question, sold by plaintiffs to Beer on the second 
of May, been destroyed before passing the scales and delivery, which 
took place on the third, the loss would not have fallen on Lionnet. 
The subsequent weighing and delivery of the cotton by Beer to Lion- 
net, could not and did not impress upon the transaction the character 
of asale. It would only be viewed at best, either as a collateral se- 
curity, pledge, or as a dation en paiement ; but if either, the intervenor 
could not claim, as pledgee, or as owner, under the last mode of trans- 
fer, for he has neither alleged, nor proved, nor even argued accord- 
ingly. The irresistible inference is, therefore, that, if the ownership 
of the cotton did not pass from Beer to Lionnet, it continued to dwell 
in the former and that the cotton in question, under the latter’s control, 
was there, for account and in the constructive possession of Beer. 
But if it were true that by the transfer of the cotton by Beer to Lion- 
net, title of ownership was conveyed and acquired, the dominant ques- 
tion would remain to be considered, whether it passed or not cum onere, 
that is, subject to the vendor’s privilege asserted by the plaintifis. 


It is generally considered by the bar and the bench, that the decis- 
ion in 1852, in the case of Campbell et al. vs. Penn, ete.,7 A. 371, 
which threatened the destruction of agricultural industry, in this 
State, was the cause which prompted the adoption, in 1854, of the act 
of that year, p. 45, the text of which is hereinbefore given. 
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In 1858, four years later, in a contest arisen between the vendor, se- 
questering cotton within the five days following the delivery, and sold 





































for cash, but unpaid, and a third party who had made advances there- eS 
on; this Court held: That the vendor was entitled “to the first or su- , is. 
perior privilege and is thereby entitled to be paid by preference to the 
other.” Miltenberger vs. Hetch—Aldrech, intervenor, 13 A. 528. . i 


The principle thus recognized and laid down, was subsequently ad- 
mitted and enforced in the case of Tyree vs. Sand—Miller, intervenor, . 
24 A. 363, in which the court enforced here, a vendor’s lien existing 
in Alabama, between parties, citizens of that State, its law being 
identical with ours on the subject. Referring to the case in 13 A., the a 
Court said that the intervenors, bankers of Mobile, knew the law and 
were aware of the possibility of plaintiffs lien. “They might have 
easily asked if the cotton was paid for, they might have required their a” 
money to be used in payment of it. It is as likely as not that they 
knew it was not paid for.” The judgment recognizing the plaintiff’s 4 
lien as vendors was affirmed and the intervention rejected. 





It is not correct to say that the ruling first made, was subsequent a 
repudiated by two decisions of the then Supreme Court of this State, e 
found in 25 A. 82, and in 26 A. 6. aon 

In the first case, the Court decided that the sixth section of the act a 
of 1868, p. 168, concerning the transfer of bills of lading and the effects ‘a 
of that transfer, is only a legislative sanction given to the commercial + 
law of universal application, by which it is held, that a bill of lading, Bre 
legally transferred, gives title to the property which it represents and a 
that the section does not clash with the act of 1855, incorporated in the os 
Revised Code, as Article 3227. It is true that, in the body of the 4g 
opinion, which was that of a majority, the Justice who was the organ 74 
of the Court says, that the article does not give the privilege, where 
the sale is made for cash and where the commodity has ceased to be in 
the possession of the purchaser, but it does not appear that the last 3 ‘S 
portion of the article was considered. The two other parties who con- s 
curred, placed their concurrence in the decree on the ground that there a 
had been no registry. So that what was first said, may be considered ; 
as in superabundance, as obiter. Even then, that opinion, under such 
circumstances, cannot have produced the effect of overruling anterior ‘Sa 
expositions of the law on the subject. 


Neither can the other decision in the second case be invoked for that om 
purpose. Two judges only concurred on the point, two on the ground oe 
of the want of registry as in the first case, while the fifth one, dis- 
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sented in toto on both the facts and the law. In both, the prominent 
issue in the conflict, was between the holder of a bill, and a vendor, 
which does not arise in this case, in which the contention exists be- 
tween the vendor and one who holds from a purchaser, to whom a de- 
livery order was issued, to the knowledge of the claimant, to the 
vendee, without waiving the vendor’s privilege, where that claimant 
cannot be considered and dealt with as an innocent third party with- 
out notice. 


A patient and careful consideration of the two acts of 1868, p. 193, 


No. 150, and of 1876, p. 113, No. 72, satisfies us that neither was de- 
signed to repeal the acts of 1854 and 1855, as now embodied in the 
Revised Code as Article 3227. The object of the former act, as its 
title indicates, was to prevent the issue of false receipts, or bills of 
lading, and to punish fraudulent transfers of property by cotton 
presses, wharfingers and others. 

The purpose of the latter, as announced in its title, was to govern 
the manner in which cotton press and similar receipts should be issued 
and the delivery and disposal of the property for which such receipts 
may be issued. 

It is true that, by section five of that last act, while “the vendor's 
lien of five days privilege now allowed in commercial transactions, 
for the payment of the purchase price,” is formally recognized, and is 
declared as “not to be affected by the provisions of this act,” there is 
stipulation that it shall not prevail “‘in case a warehouse receipt has 
been pledged as collateral, for money borrowed; * * * provided, 
that when the * * *  pledgee may have wrongfully pledged, in 
violation of this act, any property, the lien of the owner shall be valid | 
even against the third holder of the warehouse receipt.” 

The guarded language used is manifestly expressive of the unwilling- 
ness of the law-giver in any way (except in that specially mentioned 
which does not arise in this controversy ) to impair, alter or abridge 
the lien previously conceded in favor of merchants and vendors of ag- 
ricultural products of the United States. Besides, it. may be a matter 
of inquiry how far the derogation, however exceptional, may be deem- 
ed expressed in the title of the law. 

It may be worthy of note that, in the Chaffraix case, 29 A. A. 186, 
while the court intimated that the vendors could have no recourse for 
the price but on their vendees, to whom they sold for cash, and of 
their own accord waived rigid vompliance by the vendees with the con- 
ditions of the sale, it is a fact that the privilege claimed had not been 
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ent secured by a registry and that one of the justices, Spencer, J. perhaps 
lor, unnecessarily, but actually, expressed the opinion that the five day Z 
be- lien law was still in force. a 
de- In the present instance, it may well be contended that the cotton a 
the was not sold for cash, which means payment on delivery, for it is ap- a 
et parent that the litigants are all members of the Cotton Exchange in “a 
a this city and that they dealt with each other under the influence of the a 
3. rules prescribed in that institution and which have become rules of ae 
; usage and custom, which prevail in such cases and which they no doubt 
=f intended to and did observe. of 
af But were it otherwise, it is clear, even under the most rigorous inter- 3 
of : pretation and application of the law, that whether the ownership — 
se passed or not from Beer to Lionnet, the plaintiffs’ lien would still at- a 
tach, for in the first case, it would have done so cum onere, and in the a 
- second, it would have simply followed Beer’s property in the hands of a 
4 the possessor thereof. ¥ 
ts It is apparent that, as it stood formerly, the law as found in Art. 3194 : 
of the Code of 1825, now Art. 3227 of the R. C., allowed a privilege to 
's the vendor on movables sold by him for cash or on credit over other Yy 
‘ creditors of the purchaser if the property remained in the possession of the ie 
8 latter; butin 1854, the Legislature, for reasons of public interest, however, . 
$ thought it just and necessary to formulate an exception and to permit 
3 the assertion and enforcement of the privilege on agricultural products 






of the United States sold in New Orleans for the term of five days 
from delivery, in whatsoever hands or place they might be found. 







The incorporation of the Act of 1854 (p. 45) into the R. C. as part of 
the old Article 3194, now 3227, amounts to demonstration that the gen- 
eral rule laid down, ‘in the first paragraph, which restricted the privi- 
lege to the case where the property had continued in the possession of 
the vendee, was, from the beginning, modified so as to extend the ex- 
ercise of the privilege on such agricultural products, in whatsoever 
hands found, within five days of the date of delivery, whatever the 
terms of sale were, where the price was unpaid and the vendor had not * 
voluntarily and formally relinquished it. 











So that the third paragraph of the article can be read: Any person 
who may sell the agricultural products of the United States in the city 
of New Orleans shall, (nevertheless) be entitled to a special lien, etc. rH 
The two laws should be construed so as to be made to work harmoni- E 
Durand vs. Dubuclet, 24 A. 155. 








ously. 
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The effect of the Act of 1854 on Article 3194 has ab initio been in that 
sense, but its spirit and purpose are made manifest by the reasoned in- 
sertion. 

Our conception of the entire legislation and of the jurisprudence is, 
therefore, that the vendor of agricultural products of the United States 
sold in New Orleans, have a lien on the commodity sold for the pay- 
ment of the unpaid price, whether the sale was made for cash or on 
credit, and is entitled to enforce it by seizure of the identical article, 
either in the possession of the vendor or in the hands of third parties, 
within five days after the delivery thereof, provided he has not waived 
it and perhaps ‘provided the same has not been validly pledged on the 
faith of a properly issued warehouse or similar receipt, or bill of lading. 

Touching the intervention of Lehman, Abraham & Co., it suffices to 
say that it presents substantially features kindred to those in the cases 
of Allen, Nugent & Co. vs. Buisson, 35 A. 109, and of Bourg vs. Lopez, 
36 A. 439; and that, even if these intervenors claimed title of owner- 
ship and had really acquired by purchase or otherwise, they would 
have no better ground to stand upon than that upon which Lionnet 
has contended, but in vain. 

The plaintiffs having their lieu and the intervenors knowing the law 
and having it in their power to ascertain the facts, the latter cannot be 
listened to invoke the rule that “as between two innocent parties the 
loss should fall on the one whose imprudent confidence has enabled the 
wrong-doer to get credit.” 

In considerate, elaborate and well expressed reasons, the district 
judge has reached the same conclusions. 

Judgment affirmed, with costs. ; 

Justices Todd and Fenner dissent as to the ruling on the validity of 
the sequestration, but concur on the merits. 


DISSENTING OPINION. 


FENNER, J. As conceded in the majority opinion, the essential foun- 
dation of the relief sought, so far as Lionnet and Lehman, Abraham & 
Co. are concerned, is the sequestration. 

It is elementary that the mere existence of a lien or privilege is not, 
of itself and by itself, sufficient to entitle a party to a sequestration. 

He must not only have the privilege, but must in addition, as stated 
in Paragraph 7 of C. P. 275: “Comply with the requisites provided by 
law,” and those requisites have been consistently held to include an 
affidavit to some of the causes provided in the article establishing the 
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at peril of the privilege and the necessity of the writ in order to preserve 
n- it. Sellick vs. Kelly, 11 Rob. 157; Wilson vs. Churchman, 4 A. 456; 
Blane vs. Wallace, 26 A. 492. 
is, ~@ So far as the tirst writ of sequestration is concerned, the affidavit is 
3s entirely lacking in any of the ‘‘ requisites provided by law,” as set forth 
- = in the articles touching sequestration, except the mere existence of the c F 
n  —# privilege. e. 
a T have been unable to satisfy my mind that the insufficiency of this affi- - 
5 8° davit can be eked out by the fact that, in the same petition, the plaintiff oe 
” applied for a writ of attachment also, and made an affidavit under C. ag 
¢ = P. 243, to the effect that the debtor “‘had converted or was about to va 
. i convert his property into cash money, or evidences.of indebtedness, with aa 
>  —@ intent to place it beyond the reach of his creditors.” This form of afti- = 
4 davit is provided exclusively for attachments and is applicable to that aa 
» © writ alone, and not to sequestrations. In such matters there is no room a 
: § for the doctrine of equivalents or for the translation of the requisites of BS. 
7% one writ to support another. Nor does the equivalency claimed exist. Wy 
3 | Whatever effect the conversion into money or evidences of debt might BY id 
have in placing the property beyond the reach of other creditors, it ‘9 
® could have no effect to defeat or imperil plaintiff’s privilege. The affi- 3 Ss 
“@ = «davit is thus radically deficient. It charged no intent to remove the ‘* 
property out of the State, or to conceal it, or to do any act mentioned SH 


in Art. 275, or calculated to deprive him of the benefit of his privilege. 
Indeed, the learned counsel for plaintiff did not attempt to support 


the first writ of sequestration, and I am satisfied the application for a 
: the second writ was a recognition of the invalidity of the first, and a Sy 
virtual abandonment of it. Be. 

As to the second writ, the objection that the affidavit therefor was ee 

made by a member of the plaintiff firm, ‘‘to the best of his knowledge , he 


and belief,” is, in my opinion, fatal. 

However absurd or unreasonable be the conditions imposed by the 
Legislature for the obtaining of these conservatory writs, our jurispru- 
dence is uniform that, when imposed, they must be rigidly complied 

"with. 

The Legislature has seen tit to. make a clear distinction between the 
affidavit made by a party and that made by an agent. In the latter 
case, it permits the affidavit to be made ‘“‘to the best of his knowledge 
and belief;” in the former, it permits no such qualification. 


If such distinction had not been made, I should readily concur with 
those opinions which this Court has rendered concerning affidavits 
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for injunetion, as to which the Legislature has not made such dis- 
tinction, and where it has held that the affidavits in either form are 
equivalents. 

But as, with reference to other conservatory writs, the distinction has 

































been made, we must conform to and enforce it. 

I only follow the principle firmly established by our predecessors in 
the following quotation: ‘‘Sequestrations and other conservatory rem- 
edies by which the property of a party is wrested from his possession 





and taken into the custody of the law, betore judgment, without notice 


and upon the ex parte showing of the plaintiff, are extraordinary and et 

rigorous, and hence the doctrine has been uniform that they are to be 

strictly construed and that the requisites of the law must be observed ke 

on pain of nullity.” Wilson vs. Churehman, 4 A. 456. e 
So far*’as the writ of attachment is concerned, conceding that it con- v 


tinued in force, it is not given as a means of enforcing privileges; nor, 
under the facts disclosed in this case, could the attachment be sustained 











for a moment, since it conclusively appears that the plaintiff’s debtor V 

; had parted with the property before the writ issued. We have held u 

that attachment does not lie in such case, but that the revocatory action in 

must be resorted to. Redwitz vs. Waggaman, 33 A. 26. 0 
Nor, regarded in the light of a mere revocatory action, has the suit 

of plaintiff any foundation, since whatever fraud is brought home to iz 

Beer, the skirts of Lionnet and Lehman, Abraham & Co., are entirely k 

clear from the least complicity therein. in 

I, therefore, dissent. 

Todd, J., concurs in this opinion. fe 

Rehearing refused. . te 

p 

0 

' tl 
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No. 9059. ti 

GrEorRGE M. Bayty, Executor, vs. M. A. BECNEL ET AL. ¢ 


In a settlement of accounts'between planting partners. compound interest will not be 
allowed to either party unless it is shown by positive evidence that the party charged e 
with interest had accepted the ‘account; as thus made or that he had directly or tacitly 


acquiesced in the charge of annual interest to be considered as capital in each ensuing ; 
account. Interest cannot be allowed on aclaim never presented to the debtor before P 

* suit, which is’allowed on a quantum meruit, and the validity of which results from the 
judgment. 






& The managing partner of an ordinary partnership is entitled to be reimbursed his actual 
; ©x penses necessarily incurred in the interest of the partnership. 
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h dis- PPEAL from the Twenty-sixth District Court, Satie of St. John 
‘m are Aree the Baptist. Hahn, J. 
on has Kennard, Howe & Prentiss for Plaintiff*and Appellee. ee 
a 
ors in O. O. Provosty for Defendants and Appellants. F a 
- rem- —--- e a 
pssion The opinion of the Court was delivered by 3 
notice Pocut, J. This case has already been before us, and it was remand- : 
y and ed for a second trial on issues left doubtful by the evidence. a 
to be As the points in controversy are numerous and complicated, the fol- ‘ 4 
erved lowing statement of the principal issues and of the salient facts in the -¥ 
cause will facilitate a proper understanding“of the tinal conclusions on ‘2 
; con- which we propose to rest our decision. 4 
nor, In 1870, the plantation which is the primeval cause of this contro- re 
vined versy, was owned in indivision and in equal shares by the defendant, f 
ebtor M. A. Beenel, and_by the succession of his brother, L. P. Beenel, and “4 
held was burdened with a heavy mortgage created for the purpose of secur- ‘a 
tion ing the payment of a series of promissory notes aggregating the sum a 
of $120,000 in capital. a 
suit While the plantation was under seizure at the instance of the Louis- a 
e to iana State Bank, as holder of one of the notes secured as above stated, Pe 
rely R. H. Bayly bought the bank’s claims and was subrogated as plaintiff ; 
in the suit. 4 
The seizure having been enjoined by M. A. Becnel, one of the de- e 
fendants, Bayly entered into a compromise with the latter with a view a 
to their joint purchase of the plantation. The main feature of the com- Sg 
promise was a stipulation under which M. A. Beenel was to be released " 
of his share of indebtedness on the note held by Bayly, on reimbursing = 
the latter one-half of his outlay for the purchase of the note, which 4 
was fixed at $9981 85. By a cash payment, that amount was reduced : 
to $7879 58, to secure which Beenel’s share, after the projected par- i 
chase, was to remain mortgaged yntil final payment. “7 
t be ; It was further stipulated that each of the contracting parties was to Es 
— endeavor to purchase on the best terms obtainable, the other outstand- 3 
aa ing mortgage claims affecting the plantation; and that the claims thus : ss 
fore purchased were to be paid for on their joint account and were to be ‘ 
the owned by them in equal shares. Under the provisions of a subsequent 4 
, | agreement, January 3, 1871, the plantation was then to be cultivated a 
= on their joint and equal account for a term of four years, the financial a 
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administration being entrusted to Bayly, and the management of the 
cultivation placed under the control of Becnel. 

Some time after the sale, Becnel bought one of the notes above re- 
ferred to and held by Gardére, for the sum of $10,000; and within a 
short time thereafter, all the outstanding notes were acquired by the 
new owners of the plantation. Some were bought by Becnel, others by 
Bayly, and the purelmse price of the same figures in the respective ac- 
counts of the partners as credits for their respective shares in the cost 
of the plantation. 

After the compromise, the property was seized anew, and was adjudi- 
cated to Bayly in his individual name, but for the joint account of Bec- 
nel and himself, as shown by a written acknowledgment to that effect, 
executed by Bayly and subsequently put of record. 

The purchase was made in April, 1871, at which time the projected 
plantivg partnership began, and continued until the 15th of February, 
1872, when Robert H. Bayly died. From that time the plantation has 
been cultivated by Becnel on joint account with the Bayly, succession, 
represented by G. M. Bayly, testamentary executor, under the exclu- 
sive management of Becnel, and under conditions made and renewed 
annually. 

In June, 1878, this suit was instituted by the executor for the double 
object of effecting a partition of the property by means of a public sale 
and of completing a settlement of accounts between Becnel and the 
succession, including both the purchase and the planting accounts, 
down to the Ist of January, 1878. His moneyed demand was for an 
alleged balance of $28,347 50 against Becnel. 

The first petition was met by several exceptions, the principal of 
which went to the erroneous cumulation of the two causes of action; 
and to the want of proper parties, on the ground that Becnel’s share of 
the plantation had in the meantime been acquired by his wife, in reim- 
bursement of her dotal rights. 

By a supplemental petition, Mrs. Becnel was made a party, and 
prayer was made on proper allegations for a judicial declaration of the 
nullity of her purchase. In his answer, Becnel joined issue on plain- 
tiff’s accounts, objecting to many items, including charges of interest, 
etc., and urged numerous claims in reconvention ; to which pleas and 
defenses reference will be made hereatter. 


The first trial below resulted in a judgment which recognized the 
validity of Mrs. Becnel’s purchase, and allowed plaintiff the full amount 
of his moneyed demand against Becnel, subject to the sum of $9000 
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"the allowed to the latter on his reconventional demand; and it was finally 

ordered that the partition sued for be effected by means of a public . 

> re- sale for cash. - 
ina § On appeal to this Court the judgment of the lower court was reversed be 
the — in several particulars and affirmed in others. It was then remanded on a 
sby | several issues hereinafter enumerated: rig 
-ac- @ 1. The judgment was reversed on the point of the validity of Mrs. it 
cost ¥ Becnel’s purchase, which was annulled and set aside as to the purposes a 
of plaintiff in this suit. a 

udi- 2. It was further reversed on the refusal of Becnel’s claim for inter- wag 
Bec- : est, commission and other charges on his purchase of the Gardére and ia 
fect, @ Bank of New Orleans claims, to the same extent as the same had been A 
claimed and allowed on the Bayly purchase of the Louisiana State 5 

cted & Bank and the Louisiana Bank claims. it ¥ 
ary, 3. It was also reversed in its refusal to allow credit to Becnel for his - 
has ; share in the sum of $1379 50, claimed by him for boarding, at his ex- ‘ a a 
‘ion, : pense, several skilled mechanics when employed from time to time on : x 
clu- the plantation. 
wed — 4. It was further reversed in its final adjustment of the accounts be- &e 
; tween the parties, for the purpose of recasting the account on the points a d 

ible | corrected by this Court, and if need be, on the points recommended to x 
sale the court @ qué for a second examination. a 
the The judgment was affirmed in the following particulars: a 
ute, 1. In allowing to Beenel the sum of $9000 on his reconventional de- a 
Ba mand. That amount is made of a sum of $1500, which Becnel claimed as Bs 
J the value of his services annually as the exclusive manager of the plan- ; "a 

lof J tation, both in the cultivation and in the financial department, since 3a 
oi the death of Bayly. In the agreement, under date of January 3, 1871, EP 
. of above referred to, Becnel had consented to make no charge for his ser- 4 
ae vices as manager of the plantation. But under the evidence it appeared i : 
that after the death of his partner, the latter’s duties, consisting in the es 

and purchase of necessary supplies, in securing the advances of necessary ww 
the Fs fands and in other acts of administration, had devolved upon and had ag 
ae: been efficiently performed by Becnel, and that the sum of $3000 annu- it. oi 
est, @ ally was a fair valuation of his double services; hence, this Court con- “a 
und @ curred with the district judge in allowing him a credit of $1500 for each te 
of the years 1872, 1873, 1874, 1875, 1876 and 1877, and in reserving his ae. 

the @ = right for a similar claim until the final partition. 3 
unt 4 2, The judgment was also affirmed in the dismissal of all tiie excep- oe 


000° @ tions to the form of the action, and of all the dilatory exceptions inter- 
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posed by the defendant. Under our decree, the case was stripped of 
all points of contention raised by the pleadings, save the following 


points, which were remanded for further investigation: 

1. The complaint of Becnel that he is charged with compound inter- 
est in Bayly’s accounts. 

2. The right of Becnel to claim interest on the sum of $1500 per an- 
num allowed him for his services as sole manager since the death of 
Bayly. 

3. The claim of Becnel to the sum of 85000, growing out of Bayly’s 
letter to the sheriff on the day of sale, for work, seed-cane, cord-wood, 
ete., furnished by Becnel to the plantation in anticipation of a pur- 
chase by Bayly and himself. 

4. The right of Beenel to be recognized as owner of one-half of the 
sum of $18,021 79, in the hands of Bayly & Pond (the factors of the 
plantation in 1872, and after Robert H. Bayly’s death until 1875), at the 
time of their failure, placed to the credit of R. H. Bayly. 

5. The claim of Beenel for the reimbursement of his traveling ex- 
penses to and from New Orleans in the interest of the plantation. 

6. The right of Bayly to claim credit in his account with Becnel in 
the sum of $10,346 10, claimed as per compromise of Widow L. P. Bec- 
nel tutrix’s account, in his statement of the costs of the plantation. 


On the second trial below, new evidence, both documentary and pa- 
rol, was introduced, bearing on all the points which had been remand- 
ed, as just stated. Fortunately, that evidence was important and it 
threw a great deal of new light on the case, and under it we will be 
able, as the district judge has been, to finally dispose of this compli- 
cated litigation. Under the effect of that evidence, the district judge, 
as he informs us in his able and elaborate opinion, saw the case in an 
entirely new light, and reached conclusions widely different from the 
views which he had entertained at the first trial. 

Under his recent conclusions, the judge recast the entire account be- 
tween the parties and decreed the defendant indebted to the Bayly suc- 
cession in the much reduced sum of $958 62, and decreed the partition 
prayed for by public sale for cash. 

Both parties have appealed—plaintitf? with a view to an atfirmance 
of the original judgment of the lower court, and defendant with a view 
to an increase of the amount allowed him on his reconventional demand 
and for a further reduction of plaintiff’s claim. 

We shall now review the finding of the lower court on the final ad- 
justment of the accounts between the parties. We must premise the 
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statement that, in his judgment now under review, the judge found in 
favor of defendant on all points remanded below for further investiga- 
tion, save and except the second and the sixth in our foregoing enume- 
ration, and that we concur with him in all his conclusions. 

1. Beenel’s complaint that, under Bayly’s accounts, he was charged 
with compound interest, is supported by the record. 

The accounts, with interest charged on each item, were balanced an- 
nually—and the total balance was brought forward in the new account 
for the ensuing year. This is nct and cannot be denied by plaintiff, 
but his contention is that the accounts as made have been accepted by 
the defendant, that under our jurisprudence the interest has beeu cap- 
italized, and that the defendant is thus estopped from contesting the 
charges for interest as made in the account. His law is good, but he is 
not borne out by the facts. 

A great deal of evidence has been taken on this point, and some of it 
is very conflicting. But the preponderance of the evidence is in favor 
of defendant’s contention and satisfies us that Bayly’s accounts as pre- 
sented in this suit have never been accepted by the defendant, either 
tacitly or directly. Some of the most hotly contested items figure in 
the first accounts for the purchase price of the plantation, and the very 


‘serious resistance made to them discards all suspicion that they could 


ever have been accepted. 

The acceptance of an account so as to bind the debtor to the interest 
therein charged as part of the capital in an ensuing account, must be 
proven clearly and positively, and must not be left to inference. C.C. 
1939; Keane vs. Branden, 12 A. 20: Wright ef al. vs. Hill et al., 13 A. 
233. 

In recasting the account, the judge correctly omitted detailed charges 
of interest made annually, and allowed interest on the respective claims 
of the parties from the dates of the disbursements to the date of the suit. 

2. Beenel’s claim for interest on the annual amounts allowed him for 
his services was properly refused. 

That allowance is predicated on an equitable right of compensation 
for valuable services rendered, without a contract obligation. The 
claim is allowed on the proof of quantum meruit ; it was not urged be- 
fore the suit; hence, it has never been recognized or accepted by the 
debtor’s representative. 

The obligation to pay the amount allowed will result from this judg- 
ment; hence, the claim was not due or liquidated before. judgment. 
Therefore, no interests are due and none should be allowed. 
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3. The claim of Becnel for $5000 on Bayly’s promise grows out of | 
the following circumstances, as shown by the record : 


For several years previous to the seizure, the defendant had been culti- 
vating the Becnel plantation for his exclusive and personal account, and 
he had placed thereon several items of considerable amount and valu- 
able movable property, for which he had no claim against his co-owner. 
In the second agreement of January 3, 1371, it wasagreed that all such 
property would be reserved from the seizure to be made by Bayly, that 
it should be appraised and credit given therefor to Beenel as part of 
his contribution to the purchase price. That item is the sum of $4601, 
which is undisputed in the defendant’s account. 


But in addition to that movable property placed on the plantation by 
the defendant, the record shows that after his compromise with Bayly, 
and pending the latter’s seizure, the defendant, who had been placed in 
charge of the plantation, began active preparations to put the place in 
trim for a protitable cultivation in the year i371, after the projected 
purchase by Bayly and himself. Those preparations consisted of the 
clearing of over one hundred acres of lands covered by underbrash, 


ploughing and ditching the same, and supplying the seed-cane necessary 
for planting the same, and of other items of property and labor which, ? 
in law as well as by nature, had become immovable and could not be 
removed as the other items of property reserved and appraised as 
above stated. 


The late R. H. Bayly’s attention was called to that labor and to the 
right of compensation therefor in Becnel, who, as keeper under the 
sheriff, could not be compelled to perform prospective labor. This 
right was recognized by Bayly, who further agreed that the labor and 
property thus furnished by Becnel were reasonably worth $5000, hence 
he agreed that Becnel would be credited with that amount in the future 
settlement of the purchase account. 


On the day of the sale, Becnel called Bayly’s attention to the possi- 
bility of another bidder or purchaser, and to the precarious condition 
of his claim for property which had become immovable. Whereupon, 
Bayly wrote to the sheriff that in case of a purchase by a third person, 
Becnel should be paid $5000 as a privileged claim out of the proceeds 
of the sale. The sheriff having since died, the letter could not be pro- 
duced, but its existence and its contents in substance are shown con- 
clusively by the testimony of Becnel and by that of three or four disin- 
terested and rep table witnesses who had seen it and read it. 
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In addition to that testimony, there is full proof of the value of the 

































, of 3 
labor and property for which this claim is pressed, and we are satisfied is 
Iti- that the amount allowed for the same is reasonable and correct. ‘ 
ad 4. The right of Becnel to share in the amount of $18,021 79, which a 
Sa. stood to the credit of the plantation on the books of Bayly & Pond at e. 
at the date of their failure in 1875, is equally just and clear. On the first $i 
i trial the theory of plaintiff was that that balance was due to R. H. Sh 
nat on Bayly personally. But on the second trial the fac similes of the firm’s ; a 
ai books were produced and they show conclusively that the balance | - 
01. stood to the credit of the plantation. Plaintiff shifted his position, ia 
and on the second trial his contention was that Becnel had been allowed aS 
credit for his share in his account’current with R. H. Bayly. a os 
by & In this he partially succeeded, and showed credits amounting to a 
ly, $2659 11, thus leaving a balance on that item in favor of the defendant : x 
mn in the sum of $6342 96. 
sp 5. On the claim of Becnel for reimbursement of his traveling expenses, Be 
od the record now shows that he had disbursed some $1440, and hence ye 
he he is entitled to credit for $720. In our previous opinion, we had recog- - 
sh, nized his very equitable right to that reimbursement, but we had failed , . 
YY = to find sufficient data on which to base a judgment. They have been 7 
h, 9 supplied on the second trial. The claim is therefore allowed. is, 
z 6. The right of Bayly to claim credit in his purchase account, for ; * 
the sum of $10,346, as the share due on the Louisiana State National fs 
Bank claim, by the tutrix of L. P. Beenel’s minor child, results from a 
he the very nature of his contract with the defendant. , ves 
he In the “Grima compromise,” Bayly agreed to release M. A. Becnel on # ig 
- account of his indebtedness on that note, in consideration of being re- oe ; 
ud imbursed by the latter, one-half of the cost of the claim. But he fe 
°° aa specially reserved his claim against the tutrix for the other half re- _ 
9 maining due on the note. He did not cede or transfer any part of that . ; 
claim to the defendant. Hence that note, for half of its amount, re- a 
i- & mained the exclusive and individual property of Bayly, and unlike the : 
mn | claims bought from Gardére, the Bank of New Orleans and the Bank of 
a, 3 Louisiana, it never became the joint property of the two purchasing 
1, | partners. Therein lies the fundamental error of the theory advocated 
ls 3 by defendant’s counsel, who wishes that this claim should be dealt with 
- a in all respects like the Gardére claim. 4 
\- : After the compromise, Bayly did not continue his seizure under the © 


Louisiana State Bank claim, but he converted the proceedings into the 
via ordinaria, and after reciting the “Grima compromise,” and reserv- 
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ing his mortgage rights thereunder against M. A. Becnel, he prayed 
for a personal judgment against the tutrix for her share of indebted- 
ness, exceeding $20,000, and for recognition of his conventional mortgage 
on the minor’s share of the plantation. Pending that litigation, Bayly 
entered into a compromise with the tutrix., under the effect of which 
he reduced his claim to $10,346, for which he obtained judgment in 
October, 1870. . 
The seizure and the sale of the plantation were made under the Gar- 
diére claim which had long since ripened into a judgment and which 
was transferred to Bayly under Beenel’s instructions for the purpose 
of the sale. Now at the sale, after paying costs and privileged claims, 
Bayly retained in his hands the balance, some $17,000, to mee* the 
claims secured by first mortgage. As the Gardére, the Bank of New 
Orleans, the Bank of Lousiana claims were in due course of time all 
acquired by Bayly and Becnel, they became the creditors of a fund which 
they owed, hence followed confusion. But that quality of debtor and 
creditor did not meet in Becnel as to the half of the Louisiana State 
Bank, to which a credit was due out of the funds retained by Bayly 
for himself and Becnel. Hence Beenel continued to owe one-half of 
that claim, which had been fixed at $10,346, as was shown above. 
Under the effect of these transactions, all mortgages against the 
plantation were cancelled, with the exception of the claim held by 
Bayly as above stated, and to the concurrence of its amount, Bayly 
could have absorbed the whele amount retained by him out of the pro- 
ceeds of the sale. But as he had voluntarily reduced it to $10,346, he 
could not claim more than that amount. Hence that sum was prop- 
erly charged as a portion of the cost of the plantation. 
The account as stated by the district judge, conforms with the con- 
clusions which we have hereinbefore announced. On examination, we 
find it correct, but we deem unnecessary to reproduce it here in all its 
details. We note and approve of the reservation made in the judg- 
ment in favor of both parties to sue for any claims accruing after the 
first of January, 1878, or for all of such claims not covered by this de- 
cision. 
Judgment affirmed, costs of appeal to be paid in equal shares by both 
parties. 


On APPLICATION FOR REHEARING. 

Plaintiff wishes this case reopened on the item which recognizes the 
claim of defendant to one-half of the sum of $18,021 78 to the credit 
of the Becnel plantation, in the hands of Bayly & Pond at the date 
of their failure. . 








age 
yly 
ich 

in 


he 





NEW ORLEANS, MAY, 1884. 
"Bayly vs. Becneletal. = 





In support of their position, they establish an account of the net re- 
ceipts and of the cost of the crops made on the plantation from the sy 







year 187) to 1276, both inclusive, which shows a loss as final results. ws 
This may be true, but the accounts of Bayly & Pond began only in i. 

~, © Oo : e in 

January, 1872, and those accounts running from year to year, do show a 
an undisputed credit in favor of the planting partnership in the sum BS 
*, 





. a) 


above stated. 









Those accounts show that all the advances, both of money and of 
supplies, were made by Bayly & Pond, and all the crops were sold by a 
them. ‘The crops of several of these years resulted in loss, but the 






crop of 1874 was very productive and realized great. profits, which a 
turned the seales in favor of the planting partnership. vs 







Nothing in the record shows that Robt. H. Bayly, who died in Feb- ve 
ruary, 1872, advanced a single dollar of the funds used in the cultiva- 3 
tion of the plantation from January, 1872. It is, therefore, difficult to a 





conceive by what process his succession could become the sole creditor 






of the fruits of the crops raised on borrowed money. 









But the contention of plaintiff’s counsel is that, Robt. H. Bayly 













made all the advances for the crop of the year 1871, which resulted in ‘- 
a clear loss of $12,162 17, by which operation Bayly became the credi- a 
tor of Beenel in the sum of $6081 08, which is not accounted for. a 
In this lies the glaring fallacy of plaintiff's position. . 
By turning to the judgment of the lower court, as affirmed by us, ag 
we tind in the column of Bayly’s credit on the account as established Jv 
by the district judge, the following item: : 
‘* January 19, 1872; one-half net loss operating plantation, 1871, . aa 
$6081 08. Which is the date at which the accounts of Bayly & Pond 2 
begin.” * “i 
+g 

Under plaintiff’s theory that sum would figure twice as a credit in — 
favor of Bayly. 3 
We find no error in our judgment, and it must, therefore, remain ‘ 





undisturbed. 






Rehearing refused. 







Sees ed hel. 





MANNING, J. 1 do not think that Mr. Becnel has any interest in the 
item of $18,021 78, but that R. H. Bayly is alone entitled to the whole 
of it. Judgment was rendered against G. M. Bayly for that sum in 
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favour of R. H. Bayly’s succession, and it was not pretended then by 
any one that any other than R. H. Bayly had any interest or share 
thereof. Suc. Bayly, 30 Ann. 75. This was the impression made upon 
me by my examination of the record on the first hearing, and it was 
expressed in the opinion then read, and renewed examination has con- 
firmed me in the belief that it is correct. Becnel is allowed one-half 
of this sum or $9,010.89, and being improperly allowed, the judgment 
against him should be increased by that sum. 








No. 8901. 
SUCCESSION OF Dr. PrerrRE C. Borer. 


Opposition of Edith Boyer to account of Administratrix. 


The wife has no proprietary interest in the property and effects of the community until its 
dissolution. , Tourné vs. Creditors, 6 La. 459; Tourné vs. Tourné, 9 La. 452; Guice vs. 
Lawrence, 2 A. 226. 


The husband is head and master of the community; and he may dispose of its revenues 
and movable effects gratuitously, without the consent or permission of the wife, and 
without accountability to her or her heirs. It is only where the wife can prove, satisfac- 
torily, that the husband has disposed of the community property by fraud, to injure her, 
that she can proceed against the heirs of the husband for one-half. R. C. C. Art. 2404. 


Repairs made, during the existence of the community, to the separate property of the hus- 
band, used and enjoyed by the spouses, are at the expense of the community; and the 
revenues of the separate property of the husband belong to the community, which can- 
not, therefore, be charged with the rents of such property. 


The recompense due for improvements to the separate property of the spouses, cannot 
exceed the enhanced value of the property, at the date of the dissolution of the commu- 
nity, resulting from such improvements. R. C. C. 2408. 


Money belonging to the child of the father by former marriage, received by him as tater 

’ during the second marriage, is a debt of the second community; and it bears interest 

from the date at which it was so received and such community is liable for both the 
principal and interest of the debt. , 


The widow in community has no claim for money expended by the deceased husband in the 
maintenance of his heir, child of a former marriage, either during the minority or major- 
ity of such heir, in the absence of all evidence of any intention on the part of the husband 
whilst living, of making such charge and the community is entirely solvent and pos- 
sessed ample revenues during its existence. 

The community of acquets and gains is not strictly a partnership: it is the effect of a con- 
tract; and it is governed by special ifaw. R.C. C. Article 2807. 


The widow in community, administratrix of the succession of the deceased husband, is 
entitled to commissions on the entire community property inventoried as part of the 
successions of her husbana. 
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lare Houston, J. & 
pon Ds, 
ie Rk. H. Marr for Opponent and Appellee. A 
on- 4 

half 4 E,W. Huntington and H. L. Dufour for the Administratrix, Appellant. a 
ent : ; ——— ae 
} The opinion of the Court was delivered by Ee 

: Topp, J. Dr. Pierre C. Boyer died in the city of New Orleans, in ei 

¥ 1881, intestate. e 
9 He was twice married. His first wife was Theodora Wedderstrandt, a 

who died in 1861, leaving as sole issue of the marriage, Edith Boyer, a 

then a minor of six years of age. ¥ 

His second marriage was contracted in June, 1867, with Mrs. Pauline R.” 

Tourné Boyer, who survived him. There was no issue of this second : g d 

é marriage. Mrs. Boyer, the surviving widow, was, after the death of ee: 
pice Dr. Boyer, appointed administratrix of his succession and in due time % 
rendered an account of her administration, which was opposed by Miss - 

ues Edith Boyer, the sole child and heir of the deceased; and it is this a 
und 6 opposition that is before us for review. aN 
a It was in part sustained by the judgment of the lower court and from * ; 
L J that judgment the administratrix has appealed. os 
a a For a proper understanding of the controversy, it is necessary to a 
the = state that Edith Boyer inherited from her mother a mortgage claim, on “i 
a which her father collected $10,335 55, $3200 of which he received before ' “ha 
. | his second marriage, and the residue, $7135 55, after the marriage. ee 

a ; Dr. Boyer was confirmed as natural tutor of his daughter several og 
years after the death of her mother, but never caused an inventory of - fx 

or her estate to be made, and died without filing any account of his eo 
“— 2 tutorship. 
~ @ A short time before his second marriage, he purchased a residence ’ va 
a 4 r in this city, situated on Terpsichore street, for $8000 -$6000 of which * a 
— he paid in cash and gave his two notes for the balance of the price, for a, 
de $1000 each, maturing respectively in one and two years, from the date i “ 5 
- 2 of the sale, and which notes were paid after his second marriage. :¢ 
He also had extensive repairs made on this property before his second a 

of ’ matriage and paid for them after that event. >, 
re é He continued to occupy this residence after his second marriage and a 
. up to the period of his death; made considerable repairs and improve- iy 





ments thereto, from time to time. 
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Edith Boyer, with the exception of two years spent with an aunt in 
New York, and a few months in Galveston, lived with her father in the 
family dwelling from the death of her mother to his death, in 1881. 

These facts will suffice to suggest that the controversy in this case 
has grown out of the claims of the community, resulting from Dr. 
Boyer’s second marriage, against his separate estate or against Edith 
Boyer, the sole heir thereto, and will give an idea of their character. 
As presented in the account of the administratrix, they consist mainly 
of charges against the separate estate for alleged debts of the same, 
settled by the community—being for sums paid on the price of the 
family dwelling, and for repairs and improvements thereon; and also, 
charges for the board, maintenance and education of Edith Boyer, 
before and after her majority. 

These claims we will proceed to particularize and consider in their 


order. 
I. 


The notes representing the credit portion of the price for the Terp- 
sichore street property mentioned, matured and were paid, as stated, 
after the second marriage. They amounted, in principal and interest, 
to $2240. As they were paid during the existence of the community, 
the presumption arises that they were paid out of community funds. 
The counsel for the opponent contends that this presumption is re- 
butted and the payments—at least as to the first note maturing—must 
have been made out of Dr. Boyer’s separate funds. The evidence on 
which he relies does not satisfy us that such was the case. Besides, the 
presumption that the debts were settled with or out of the community 
funds is directly supported by the testimony of Mrs. Boyer; and, on, 
the whole, after a careful review of the entire evidence on this point, 
we find no reason to disturb the finding of the judge a quo, who main- 
tained this as a proper charge of the community against the separate 
estate. 

IL. 

The debt for repairs on the house, contracted by Dr. Boyer before 
his second marriage, amounted in the aggregate to $2364 90. - This 
amount was settled by different payments, extending over more than 
two years, and all made after the second marriage. Inasmuch as two 
of these payments, amounting to $500, were made within ninety days 
after the marriage, and considering that Dr. Boyer’s earnings must 
have been considerable in the interval between the cash payment on 
his house, in February, and his marriage, in June, for it is shown that 
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in all these years his practice as a physician was large and lucrative, oo 







it is but reasonable to conclude that these two first payments, at least, % 
were made out of his separate funds, and that the presumption to the es 
contrary, arising from the time of the: payments, is fairly refuted. 
The district judge thus held and deducted the $500 from the total of a : 
the claim on this account, and allowed the balance of $1864 90 as a Bs 





proper charge in favor of the community, and we think it was correct. 






LIL. 









The next charge is for improvements made upon the dwelling after 
and during the marriage. Their cost is stated in the account to amount a 
to $3149. The separate estate cannot be charged with. the cost of the ; 
improvements, but only with the amount that such improvements en- 
haneed the value of the property. C. C. 2408; 2 A. 43; 14 A. 763; 
33 A. 540; Sue. Roth. iam 
We have examined the items of the account for these alleged im- 
provements and are satisfied that some of the work charged for was 
not strictly for additions or permanent improvements to the property a 
but for repairs. There was considerable testimony taken on this point, 
which we have attentively considered and we are not prepared to say i. 
that the conclusion of the district judge who estimated the enhance- fr 
ment in value to the property from the improvements at $2000, was Me 
incorrect. We shall not change his estimate or disturb the judgment e 














in this respect. &J 
IV. 











There is a charge in favor of the community and against the sepa- 
rate estate of Dr. Boyer, or Edith, his heir, amounting to $15,042 33— 














$9554 55 of which is for board, maintenance and. education of Edith, a 
during her minority, or that period of it dating from the second mar- ne 
riage, and the residue, $5487 78, for her board and maintenance after 
her majority and up to the death of her father. 
This sum of $15,042 33 is credited with $1560 and $1350, making 
together $2910, as interest on the separate funds of Edith, in the 4 
hands of her father—leaving a balance in favor of the community of - : 
$12,132 33. oS 
, The whole of this is opposed and the question of correctness vel non i 
or any portion of it is the most serious one presented by this contro- : ag 
versy. me 






As before stated, Dr. Boyer never rendered any account of his tutor- a 
ship, and we have no evidence before us as such an account would 
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have afforded, to show whether it was his intention to charge his minor 
child for these expenses or not. Edith was his only child, and the 
evidence portrays Dr. Boyer as a kind and affectionate parent and 
generous in his expenditures for the happiness and comfort of his 
daughter. It is also shown that he derived a large revenue trom his 
practice as a physician, amounting, some years, to as much as $10,000. 

During Dr. Boyer’s lifetime, both Lefore and after her majority, with 
the exception of two years spent with her aunt in New York, where 
she was sent for her health, Edith lived in her father’s house. His family 
consisted only of hin.self, wife and daughter, with the addition, a part 
of the time, of a Widowed sister. 

He received, before his second marriage, funds of his daughter, in- 
herited from her mother, amounting to $3200, which he never accounted 
for and which form no part of the controversy, in the present suit, and 
after his second marriage he received, at different times, sums belong- 
ing to her, derived from the same source, aggregating the further sum 
of $7135 74. 

Of course, whatever may have been Dr. Boyer’s wishes or intention 
in regard to charging his daughter for the expenses of maintenance, ete., 
during her minority, he could not, except with the advice of a family 
meeting, approved by the judge, have applied or used the funds of his 
child, beyond the interest thereon, for such purpose. C.C. 350. But 
the question arises, and it is the real one to be here determined, whether, - 
under the circumstances stated and in the absence of any charge made 
against his daughter by Dr. Boyer, in his lifetime, such charge against 
his separate estate or against his daughter, as his heir, can be success- 
fully urged-after his death in behalf of the community for expenses 
incurred during her minority or even after her majority, to the extent 
of or as relates to either her capital or interest. 

This is the claim now urged by Mrs. Boyer, the surviving partner of 
the community. 

A recurrence te first principles governing the relations of parent to 
child, and to our laws, and to other systems from which our laws are 
derived, regulating parental duties and responsibilities, as likewise a 
brief reference to the elementary and leading principles applicable to 
the marital community, will aid us in the determination of this inter- 
esting question. 

Every system of laws of which we have any knowledge, whether 
crude or enlightened, has recognized and consecrated that ruling prin- 
ciple of nature’s great law, that prompts a man to love his offspring and 
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inor to labor for and contribute, even gratuitously, to his well being and 



































the happiness. The declarations illustrative of this principle are clearly 
and | laid down in the texts of the Roman law. 
his 4 Among them are: that what the father or the mother has expended, 
his © from parental affection, can never be reclaimed. Thus: ‘Alimenta 
000. = quidem, quae filiis tuis prestitisti, tibi reddi non justa ratione postulas.” * 
rith Cod. 11, tit. 1, 9, 1, 15. 
ere And even what has been expended for the maintenance and educa- ae 
lily tion of step-daughters cannot be recovered. B 
ane ’ “Si paterno affectu priviquas tuas aluiste seu mercedes pro his aliquas a 
4 magistris expendisti ejus erogationis tibi nulla repetitio est.” Ib. je 
in- And what the son may have received from his father, even after his a 
beat ; emancipation, to enable him to pursue his studies abroad, unless fs : 
nd | intended as an advance, is not subject to collation. Digest X, tit. 
‘sc sl, 1, 50. ote 
im ° & “a 
Article 1244 of our Code, while not going to the same extent, contains ae’ 
on om a similar provision to the last cited. This article is the same as article ¥ be 
a 852 of the Code Napoleon, being a literal translation. And comment- “3 ; 
ly a ing on this article (852), Demolombe says: ‘‘Ce qu’il faut alors seule- a 
is F ment rechercher, suivant nous, e’est Vintention d’aprés laquelle ces a 
- frais ont été faits, soit pour son entant, soit pour tout autre de ses suc- : ~ 
e 3 cessibles.” Successions, 4, p. 484. ¥ : 
le 4 Under our law the husband is head and master of the community. % 
st oa During its existence he may dispose of its effects as he pleases, subject al 
s- @ only to the right of the surviving wife, upon its dissolution, to proceed ; a7 
3s - against his heirs for one-half of the same, provided that she can prove ‘s 
t 7 that the transfer or other disposition was made with the fraudulent a 
| intent to injure her. C. C. 2404. in 5 
f = In tact the wife has, during the marriage, no vested proprietary in- : iat 
q terest in any property composing the commanity, but only an inchoate ee 
o «fs right, which entitles her to the hope or expectation that if she survives = Bt 
Pp her husband, she can receive or own one-half of the property that may eS > 
L be left after payment of the community debts. When this contingency & 3 
) arises, the surviving wife must take the community, if she accepts it pe. 


all, as she finds it, without any right or power to call the succession of 

her husband or his heirs to an account for any act done or even waste 4 

, “i committed during its existence unless in the exceptional case men- oa 
: tioned above, by which its value is diminished or its property is de- a 
spoiled or encumbered. 6 L. 459; 9 L. 452; 2 A. 226. ; 
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As an illustration in the instant case: It appears from the evidence 
that for several years after his second marriage, Dr. Boyer supported 
out of his income in the same style that he maintained his daughter 
and with the same generosity, his widowed sister, yet we find no charge 
against his separate estate made by his surviving widow for expendi- 
ture of the community funds on this account. Nor could she legally 
make such charge. Or, to illustrate further: If Dr. Boyer had chosen 
to adopt some orphan child and rear and educate it at the expense of 
the community, he would not thereby subject his succession or heir to 
any charge in favor of the community or its survivor. And to go still 
further: Had'he chosen even to squander the community funds or 
property on unworthy objects or in the gratification of extravagant 
tastes or luxurious indulgences, neither his estate nor his heirs could 
have been called to an account for it by the community or its repre- 
sentatives. 

If this is so, and under the principles governing the community to 
which we have referred it cannot be controverted, how can a charge be 
made in behalf of the community after its dissolution, when none was 
made during its existence, for expenditures by the husband and father 
for so commendable a purpose as the maintenance and support of an 
only daughter to whom, it was shown, he was attached by the strong- 
est ties of parental affection; and what does it matter whether that 
daughter was a minor or had attained her majority when the expendi- 


tures were made? 


Strange to say that although this question would almost seem to 
answer itself, and has frequently come incidentally before the courts of 
this State, it has not been authoritatively answered by any decisions 
heretofore rendered. It has, however, been the subject of elaborate 
discussion by the French commentators on the Code Napoleon, which 
does not differ from our own with respect to the principles governing 
the community and the rights of the surviving widow therein. 


Troplong, commenting with reference to the recompense due to the 
second wife for the expenses of the husband’s children by 4 previous 


malriage, says: P 


“Une femme épouse un homme qui a des enfants d’un premier lit, et 
qui habitent avec lui la maison conjugale: les enfants niangent a la 
table commune, sont logés, nourris, entretenus aux frais de la commu- 
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nauté: lépouse, sera-t-elle fondée 4 dire que c’est 14 une dette qui ne 
doit retomber sur la communauté, qu’a charge de récompense? Non. 
Ce systéme ne serait ni HUMAIN, ni recevable comme le fait remarquer 
Coquille, avec d’autres jurisconsultes, on regarde comme dettes de la 
communauté la nourriture et Ventretien, DANS LA MAISON PATERNELLE, 
des enfants d’un autre lit, c’est une charge ordinaire et domestique que 
Yautre époux A acceptée en se mariant et 4 laquelle il a entendu se pré- 
ter par amitié et affection, et non avec intention d’étre recompensé.” 
Cont de Mar. 2, No. 735, p. 45. 

There was some question among French authors whether this rule 
was applicable where children of a former marriage were sent from 
home, and educated at colleges or boarding ‘schools, but the same 
writer, after reviewing the authoyities and citing in support of his opin- 
ion several jurisconsults of note, announces his conclusion that such a 
circumstance did not affect the rule. Troplong, Cont. de Mar. 2, No. 
758, p. 61. 

These views meet our approval. 

It is true that we are cited to the case of Mercier vs. Canonge, 12 R. 
385, as adverse to them. The facts of that case were in several partic- 
ulars essentially different from the instant one. It presented a contest 
between the creditors of an insolvent tutor and an insolvent commu- 
nity and the heirs thereto. If, however, any dictum found therein is 
opposed to the views herein expressed, it may to that extent be con- 
sidered overruled. 

The conclusion announced on this point, however, as will appear 
from the statement of the premises from which it is drawn, is predi- 
cated on the hypothesis that there is no evidence of any intention on 
the part of the father and tutor to make any charge against his child on 
account of her maintenance, etc., during either her minority or after 
she became of age, for we would not have it understood that the same 
conclusion would follow where the evidence satisfactorily established 
that the charge for such expenses of the child was made by the parent, 
or clearly intended to be made. 

It is confended by Mrs. Boyer’s counsel that there is such evidence 
in the record, and we are pointed to the fact shown, that after his 
second marriage, Mrs. Boyer kept under his (Dr. Boyer’s) direction a 
book in which all the expenses of Edith, except with respect to her 
board, were noted or charged. This fact might seem strongly to sup- 
port the counsel’s contention, but when taken in connection with the 


further fact that at the same time and under the same direction, were 
33 
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entered in the book accounts of all the expenses of Dr. Boyer himself, 
of Mrs. Boyer, and of Dr. Boyer’s sister whilst she remained a member ‘ 
of the family, this fact loses its significance. The book was evidently “% 
kept as a kind of memorandum book, with a view to be informed of 

the current expenses of the family and to show the annual balances 

with respect to receipts and expenditures. It might as well be said 

that Dr. Boyer was looking forward to an account against himself, or 
against his wife, or his sister, as against his daughter. 

Besides, there is another circumstance that completely refutes any 
such intention on his part. It is shown that Dr. Boyer loaned at inter- 
est $6000 of the money belonging to his daughter, from time to time 
during her minority and after her majority; that he spoke of it as his 
daughter’s money, both to those to whom the loan was made and to his 
daughter; and such fact appeared on the book kept by Mrs. Boyer. If 
Dr. Boyer had intended to charge Edith for her expenses, at rates at 
all corresponding to those made in Mrs. Boyer’s account as administra- 4 ; 







































trix, there would have been no money of Edith’s to loan, for the entire t 
amount would have been absorbed by the charges against her by the ¢ 
time, or before, she reached her majority. ] S 
The only evidence of any purpose on the part of Dr. Boyer to charge . 
his daughter for expenditures made on her account, is afforded by the h 
testimony of Miss Boyer herself, wherein she stated, to use her own i 
expression, “that her father told her that of late years,” meaning, evi- a 
dently, after her majority, ‘that the interest on her money was being t 
spent on her clothing.” This evidence will suffice to exclude the right t 
of Miss Boyer to recover the interest on her money received by her te 

father after her majority, which amounted, as the record shows, ‘to — 
$1350. ; ix 
The logical result of the legal conclusions we announce above is, that =~ a 
Miss Boyer, with the exception of this interest account after her major- °] 

ity, is entitled to recover the entire funds belonging to her, both cap- | 
ital and interest, that came into the hands of her father after his second ~ 7 - 
marriage. The principal, as before stated, was $7135 55, and the inter- wh 
est is on the respective amounts that make up this sum from the dif- sh 
ferent dates at which they were respectively received. th 

It is contended by Mrs. Boyer’s counsel that $6000 was the total 
‘ioe _ + . amount of the capital which Dr. Boyer received, but it is certain that 

r : A. there was paid to him $7135 55, after the charges of attorneys’ fees for $3 
‘ collecting same had been settled; and it is not sufficiently shown that th 






the above sum was subject to be reduced by any further charges. 
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if, Where the father and natural tutor has never rendered any account ts 
Or of his tutorship showing any charge against his child, nor otherwise | : is 
lv ' distinctly shown any intention to impose upon the child the expenses . 
of q of her maintenance during her minority, and has received her money a 
es ' | and used it, or loaned it and collected the interest thereon, and at the Le 
id gf sume time is in the enjoyment of a large revenue of his own, there is no ee 
or principle of law that would create a distinction between the capital and : ns 
4 ‘ interest of such funds, and make him liable to account for the one and , le 
vy a not for the other. i 
r-.. a The lower court, whilst maintaining Miss Boyer’s opposition as re- Pg 
re lates to the principal both for the expenses during her minority and a 
is 9 after her majority, declined to allow the interest thereon accrued dur- ta 
is  @ ing her minority, and in this respect the judgment must be amended. a 
If V. y , 
at ‘ a 
a- oe Opposition was made to a part of the commissions of the administra- 4 
re ‘a trix, on the ground that, as Mrs. Boyer was the owner of one-half of the " 5 
he ; community property inventoried as belonging to Dr. Boyer’s succes- a 
J sion, she could not charge commissions on that portion of it. There is 2 ~ 
ze S| no force in this proposition and no law to sustain it. The matter must a 
he |e be determined by the condition of things existing when the succession Cam 
n —_— is opened and the inventory made. The surviving wife’s ownership of % a 
ri- , any part of the community property is contingent, or at least subject ia 
we to her right of renunciation; and the whole is liable to be absorbed by ‘de 
ht © the community debts, and she can only accept the community subject gs 
er 4a to the payment of the debts. ae ma 
to The entire community assets were, therefore, properly placed on the ah 
inventory of Dr. Boyer’s succession, and to be administered as a part pe 
» dl thereof, and the judge of the first instance did not err in rejecting the os 
a opposition in this respect. is 


There was a small credit claimed in the account of $30 15, for com- 2 


f 4 missions paid for collecting some small debts due the succession. This - * 
Mi: was properly disallowed in the court below. There was no necessity ae 
f- ; shown for the employment of the collector and, besides, it was a charge ‘y 

; that the commission allowed the admivistratrix was designed to cover. a 
. VI. a 
at 4 The administratrix, in her account, charged the community with E 
or @ $8400, for rent of the Terpsichore street residence during the time of R, 
at the second marriage, subject to a credit of $4123 96 for taxes and ha 






insurance on the property. 
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As the revenues of the separate property of either spouse belongs to 
the community, and as the community is properly chargeable with the 
taxes, repairs and insurance on the separate property used by it, the 
debit and credit as to these items was, by the terms of the judgment, 
properly stricken from the account. 


The account further places among the assets of the community the 
entire charge made therein for the maintenance of Miss Boyer, amount- 
ing, as shown, to $15,042 33, and credits this sum with $7886 03, the 
capital and interest of Miss Boyer, as stated therein. And inasmuch’ 
as the judge rejected this charge for expenses of maintenance, he there- 
fore properly allowed the administratrix to withdraw the above credit 
against the same. In fact the account was formulated, and the whole 
contention of the counsel of the administratrix with respect to it made 
upon the theory that the settlement of the community of acquets and 
gains is like that of a settlement of an ordinary partnership. This is a 
mistake. The community is not strictly a partnership, and its admin- 
istration and partnership are governed by special laws. C. C. 2807. 
Whilst approving this ruling, we mention it more for the purpose of 
saying, with a view to prevent confusion, that this disposition of the 
matter is not to affect in any manner the opinion herein expressed and 
the decree we shall render touching the recovery by Miss Boyer of the 
interest on her capital during her minority. 


This completes the review of all the matters presented by the appeal. 


It is, therefore, ordered, adjudged and decreed that the judgment of 
the lower court be amended by placing Miss Edith Boyer, the oppo- 
nent, on the account of the administratrix of P. C. Boyer’s succession 
as a creditor of the community, besides for the sum of $7135 55 allowed 
by the judgment, also for five per cent interest per annum on the 
amounts composing said sum, as follows, to-wit: 


On $1650 30 from the 21st May, 1868; 
On $1006 00 from the 15th July, 1868; 
On & 675 25 from the 10th July, 1869; 
On $3258 00 from the 15th December, 1869; 
On $ 546 00 from the 23rd February, 1870; 


said interest’to run from the several dates mentioned till the 14th of 
May, 1876 (the majority of Miss Boyer), and then cease. That the 
judgment in every other respect, as thus amended, be affirmed, with 
costs. 






































3 to 
the 
the 
nt, 


the 


the 


uch’ 


re- 
dit 
ole 
ade 
ind 


isa 


07. 
of 
the 


nd 
the 


of 
he 
th 


NEW ORLEANS, MAY, 1884. 





Hotchkiss vs. Gretna Ginnery and Compress Company. 





No. 8702. 


BENNETT B. HotcHkiss Vs. GRETNA GINNERY AND COMPRESS COMPANY. 


In a contract of employment for one year at a stipylated annual compensation, an express 
proviso reserving to the employer the right to discharge at any time, if dissatisfied with 
i the manner in which the employee performs his duties, is a valid and legal agreement 
which the courts must enforce. wg 
The employer has no right to discharge, prior to the end of the term, for any other cause 3 
than because he is dissatisfied; and if it appears that the discharge was for other cause, ’ 
as for instance, because his services were no longer needed in the business, or because te 
the employer wished to reduce the number of his employees, or the like, and that the 
alleged dissatisfaction was a mare pretext, we should hold the employer responsible. 
But, in this case, the evidence satisfies us that the dissatisfaction was the true cause of the 
discharge and this exempts the employer from responsibility. 


) oe from the Civil District Court for‘the Parish of Orleans. : 
Lazarus, J. sm 


J. H. Ferguson for Plaintiff and Appellant. ‘ 
Hunt & La Villebeuvre for Defendant and Appellee. a 


The opinion of the Court was delivered by = 
FeNNER, J. Plaintiff was employed by defendant as an agent for 
purchasing cotton and cotton seed, for the term of one year, at a stipu- 
lated compensation of $1500 for the year, and necessary traveling a 
expenses, by a written contract containing this provision: ‘The com- 
pany reserve the right to dispense with said Hotchkiss’ services at any 
time, if the business for which he is employed is not done satisfactory 
to the company.” 
Having been discharged prior to the expiration of the year, as he 
alleges, without cause, he sues for the salary of the entire term. t 
The company defends on the grounds that they discharged him 
because they were not satisfied with his conduct of the business, and 
that they had good cause for dissatisfaction, which are set forth in 


Wnty Salt 


es gst | 


ts 
oe 


ISTE oe 


; | their answer. 
: Plaintiff’s counsel, in his argument, treats the case precisely as if it 
were to be governed by article 2749 of the Civil Code, which provides : Rin 


“Tf, without any serious ground of complaint, a man should send away 
a laborer whose services he has hired for a certain time, before that 
time has expired, he shall be bound to pay to such laborer the whole . 
of the salaries which he would have been entitled to receive, had the DS 
full term of the services arrived.” 

But lawful contracts are the law which the parties make for them- 
selves; and it is evident that the parties here have made for themselves 
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a different law from that above provided and have reserved to the 
employer the positive right to discharge the employee at any time when 
he shall not be satisfied with the manner in which the employee conducts 
the business. The legality of such a contract cannot be questioned, 
The only point is as to its meaning, and that seems to be expressed in 
clear language. Satisfaction is a mental condition existing in the mind 
of the person to be satistied. ’ 

If the company discharged plaintiff because his execution of the | . 
business was not “ satisfactory to the company,” it has merely exercised 
a right expressly granted by the contract, and plaintiff has no cause 
of action. 

Such contracts have been upheld and enforced by this Court. Bietry 
vs. New Orleans, 24 A. 23; Hunter vs. Ins. Co. 26 A. 14. 

It has, however, been held, and we think properly, that the right to 
discharge, if not satisfied, does not authorize discharge for any other 
reason. 2 Parson’s Cont. p.41; Monell vs. Burns, 4 Denis, 121; Lantry 
vs. Parks, 8 Cowen, 63. 

Defendant would not have had the right to discharge plaintiff, for 
instance, because his business no longer required his services, or because 
it was to its interest to reduce the number of its employees, or for like 
reason foreign to the manner in which he performed his duties. 

If the evidence established that the motive of their action had been 
of those above indicated or the like, and that the allegation of dissatis- 
faction was only a pretext, we should not hesitate to reject the defense. 


For the purpose of establishing the reality of the motive, it was 
perfectly proper for the defendant to plead and prove the causes of their 
dissatisfaction. We s':ould examine this evidence, however, not with 
a view to determine whether it discloses sufficiently “serious ground 
of complaint” to justify the discharge under the terms of article 2749, 
C. C., but whether, in fact and in good faith, defendant discharged 
plaintiff because his conduct of the business was not “satisfactory to 
the company.” ' 

We have examined this evidence with great care and it establishes 
conclusively that defendant was very much dissatisfied with plaintiff’s 
conduct of the business. 

Whatever be the force of the excuses and explanations furnished by 
plaintiff, the stubborn facts remain, that he greatly disappointed the 
expectations of defendant; that his expenses, however necessary and 
proper, were much larger than defendant desired or expected; that, 
during the whole term of his employment, at heavy cost, no cotton or 
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the * cotton seed were actually secured by him for defendant except an in- 








































~ significant quantity; that defendant sent boats and barges on long 
cta trips, at an expense of one hundred dollars a day, to get cotton which 
iit: j plaintiff had reported he had engaged, and by whomsoever’s fault 
re : failed to get it; that defendant’s superintendent in the country had : 
ind communicated to the company his dissatisfaction with plaintiff’s con- Ey 
= duct of the business, and had given the latter a peremptory order to “: <a 
the leave his horse and trappings and report forthwith to New Orleans to * 
oa , ’ the company, which he had advised to discharge the plaintiff on the 3 is 
20 ground of his inefficient and unsatisfactory performance of his duties. + hg 
: He was then discharged. All the agents of defendant testify that he Ss 
= was discharged because they were dissatisfied, and negative every sug- ." 
" <a gestion that there was any other cause. Defendant acted within the ae 
to = terms of its contract. aa 
ae In the language of the Supreme Court of Massachusetts in an analo- ss 
ry gous case: “it may be that plaintiff was injudicious or indiscreet,” in 4 
making his term of service “ dependent upon a contingency so hazard- a 
= ous or doubtful as the satisfaction of a party.” But of that he was the ea 
om . sole judge. Against the consequences resulting from his bargain, the =, : 
ce law can afford him no relief. Having voluntarily assumed the obliga- ae 
tions and the risk of his contract, his legal rights are to be determined ies 
- solely according to its provisions. McCarren vs. MeNulty, 7 Gray, 141: “i 
if Gray vs. Central R. R. Co. 11 Hun. (N. Y.) 70. ee 
me Judgment affirmed. a 
etd 
“ 4 _ : ~~ a 
ir he 
h o 
d No. 8930. ‘Sa 
; ! W. G. Henry vs. Paut Tricov. “a 
0 : A motion to dismiss for incompleteness of the record must contain specifications of the par- \ a 
ticulars in which it is incomplete. ¥ 
The fact thatan appeai to the court of appeals was taken simultaneous with an appeal to this <e 'g 
s ; court is no ground for dismissal of the appeal here, there being no suggestion of our et 
: want of jurisdiction . ay 
7 An assignment of errors isin time if filed within ten days after the appeal is lodged in this a 
| Court. x 
, » i An assignment of errors on appea. (C. P. 897) is not entirely vitiated because it contains i 
‘ grounds involving alleged errurs of fact. a 
: : The only effect is that such grounds will be disregarded by the appellate court, but alleged he 
| } errors of law appearing on the face of the record will be considered. and passed upon. ¥ we 


Property in the possession of the sheriff under a legal writ at the instance of a judgment 
and privileged creditor cannot be seized and sold to the injury and detriment of such 
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creditor. All that can be seized are the rights and interest of the debtor subject to the 


pre-existing execution. 
The purchaser of such rights cannot as such enjoin and restrain the previous execution. 
The recent amendment to the Constitution touching the appellate jurisdiction of this Court , 
does not apply to a case in which the ewnership of property valued at $2000 and dam- 


ages assessed at $100, are claimed. 
A petition for a rehvaring which urges the points previously pressed and passed upon, offers 


no merit. 
PPEAL from the Civil District Court for the Parish of Orleans. 
Rightor J. 


T. M. Gill for Plaintiff and Appellant. 
Braughn, Buck & Dinkelspiel and W. O. Hart for Intervenor and 


Appellee. 


On MoTION TO Dismiss. 


The opinion of the Court was delivered by 

MANNING, J. The motion is based on five grounds :— 

1. Non-compliance with Rule 1 of this Court, in that “the record is 
not copied chronologically, and many unnecessary papers appear.” 

If we should begin dismissing appeals from this cause, we should 


clear the docket with unexampled rapidity. 

2. The mover files ‘‘a certified copy of the docket of the lower court, 
from an examination of which and comparison with the transcript, the 
latter will be found defective and incomplete.” 

The copy consists of five pages of entries, each line of each page con- 
taining but one entry, and from this mass it seems we are expected 
to pick out such as are not found in the transcript, there being no 
specification of any. We are not equal to that undertaking. 

3. “The return of the sheriff dated June 27, 1883, is given in the 
record while the judgment appealed from was rendered April 3, 1883, 
long prior.” 

At this stage of the case we are unable to understand what this 
means, or what bearing it has upon this motion. 

4, That an appeal from the judgment in this suit was taken to the 
court of appeals at the same time this appeal was taken, and is still 
pending there. 

That does not affect the question of our jurisdiction, for if we have 
jurisdiction we must exercise it, and it does not yet appear that we 
have not, nor does the ntover suggest thut we have not. 

5. That there is not in the record any testimony, or statement of 
facts, or bills of exception, or assignments of errors. 
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) the An assignment of errors was filed within ten days after the record ‘ 
was brought up. Code Prac. art. 897. ee 
art, The motion is refused. 1g 
am - ; —_— tm 
= ON THE Merits. | 
Pocus, J. The following are the salient facts of this very compli- a 
ns, cated litigation : a 
Plaintiff obtained a moneyed judgment against the defendant, with “4 
recognition of a privilege on a grist mill, apparently owned by, and then @ 
in the possession of, his debtor. a 
id At the date of bringing his suit, March 22, 1882, he obtained a writ a 
; of sequestration of the mill, which was subsequently seized under a writ “y 
of fieri facias, on his judgment, on the third of May following. ¥ 
In the progress of his execution he was first encumbered by an in- 4 4 
"junction at the instance of S. D. Moody, who claimed to be, and was 8 
judicially recognized, as the owner by purchase from Tricou, of one undi- “a 
is vided half of the mill. z. 
The judgment in favor of Moody was affirmed on appeal by the Court x 
1 : of Appeals, and is now final. re 
After ordering the sheriff to proceed with the seizure as to the re- e 
, ; maining half of the mill, plaintiff was next encountered by an injunction a 
2 at the instance of Isaac Ullmann, who claimed ownership of the whole 3 
mill, for the one-half by purchase from Moody ; and for the other half ; 
by purchase at a sheriff’s sale in execution of a judgment rendered by ‘4 
; the Second City Court of New Orleans, in the suit of McEnany against a 
| 4 Paul Tricou, the defendant herein, in which case the property in ques- 4 
| tion was adjudicated to him on June the 10th, 1882. af 
Ullmann’s injunction was maintained by the lower court, and he was . i 
j recognized as owner of the entire mill. The present appeal was taken ‘ a 
& from that judgment. od 
: From the foregoing statement it appears that the ownership of Ull- ~i 
" mann to the half of the mill, which he acquired from Moody, has been na 
q settled by a final judgment of the Court of Appeals, and that that “ 
branch of the litigation is now eliminated from further discussion. 4 / 
The question to be determined by us involves the validity of the - 
title set up by Ullmann, under the adjudication made to him by the ot 
sheriff, in the case of McEnany vs. Tricou, from the City Court. a 


At this stage of our opinion we note Ullmann’s objections to the con- 
dition of the transcript, which does not contain the evidence taken on 
the trial below, and which is charged to be defective in several other 
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respects. These objections have been disposed of in our opinion on — 
the motion to dismiss. 

But we are told that plaintiff’s assignment of errors does not comply 
with the legal requisites, and that the errors assigned involve findings 
of the lower court on questions of fact, and are not errors appearing on 
the face of the record. 

Several of the grounds relied upon by appellant are amenable to that 
objection, and of course such grounds should not and will not be con- 
sidered or entertained by us on this appeal. 

But such defects cannot and do not vitiate the whole document, and 
hence they do not preclude an examination of such errors as are appar- 
ent on the face of the record. 

Of such a category is the alleged error of the lower court in holding 
that the sheriff, who had possession of property under the writs of se- 
questration and of fieri facias, issued at the instance of the plaintiff, 
could makea seizure and a sale of the property under a subsequent writ of 
ji. fa. at the instance of a third party, to the detriment of the previous 
writs, under which he held the property, and in a manner to destroy 
and annihilate the rights of a previous seizing creditor. 

The mere statement of this proposition finds its answer in the ele- 
mentary rules of our practice. 

In this case the record shows that when the sheriff executed the writ 
of fi. fa. in the case of McEnany, he had possession of the property in 
question under plaintiff’s writs, in execution of his judgment, and in 
the enforcement of his judicially recognized privilege. 

It is plain, therefore, that by his subsequent seizure the sheriff could 
not divest plaintiff of his previously acquired rights. And from his 
return, which is made part of Ullmann’s petition, it is clear that the 
sheriff did not attempt to operate such a result, for he therein informs 


us that, what he purported to seize and what he sold to Ullmann in the .. © 


McEnany execution, were “the right, title and interest of defendant, 
Paul Tricou, the one undivided half interest in and to the ownership 
of” a certain mill, etc., 

Such a seizure and the sale made thereunder, could not attect the 
rights of plaintiff under his judgment and under his two writs. The 
title which Ullmann acquired by his purchase at that sale, was the in- 
terest of Tricou, the defendant in execution, and no more. It is too 
plain for discussion that such a title conferred on Ullmann no greater 
power than Tricou himself could exert in the premises, and certainly 
he thus acquired no right to enjoin plaintiff’s execution. | A. 174, 
Michel vs. Her Husband. . 
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The district judge, therefore, erred in maintaining Ullmann’s injunc- 


























tion, in so far as it restrains the seizure of one undivided half of the Rss * 
mply mill, and plaintiff is entitled to statutory damages, which he prays for. : Re - 
dings Under these views of the controversy, it-becomes unnecessary to notice : Be 
ngon @ or discuss and decide many other issues and points made in the case. Be 

The judgment appealed from is, therefore, annulled and set aside, - 

ythat — the injunction obtained by Ullmann is, therefore, dissolved as to one- i 
con- — half of the mill under seizure, and his petition for injunction is dis- : ‘s 4 
4 missed at his costs in both courts. Es ‘ 

and — And it is further ordered that Isaac Ullmann and his surety on the in- 1. 
ypar- @ junction bond be condemned to pay twenty per cent damages on plain- : - 


tiff’s judgment. 


i: : BermupEz, C.J. In this ease, counsel for intervenor having called ‘a 
tiff, the attention of the Court to the fact that, in his opinion, this court ee 
it of has ceased to have jurisdiction over this case in consequence of the hem 
soled recent amendment to Article 81, and requested a solution of the ques- Sa 
roy tion, that he may be apprised whether an application for a rehearing ‘a 
. will or not be entertained. ioe 
The Court answers that the matter will be considered and deter- ‘ =. 
ele- | : sen . ‘aa 
? mined when the application shall have been filed. Bi 
- j On APPLICATION FOR REHEARING. pe 
in BermupeEz, C.J. The intervenor, Ullmann, claims : 4 
in 1. That this Court had no jurisdiction over this case when it was — 
j decided, and were the Court to hold otherwise, he charges : “7 
ald ; 2. That the judgment rendered is erroneous in several respects. ; ad 
his | ; I. aig 
na : It is true that this case was decided after the promulgation of the - 
na Governor’s proclamation of the adoption of amendment to Article 81 ‘sad 
he 4 of the Constitution; but, whether it was then determined or not, is ee 
at, ; immaterial, for the reason that the suit brought by Ullmann, in the as 
ip 3 form of an intervention, coupled with an injunction, involved the 4 
7 ownership of the whole mill, under two different titles, one to half a 
4 from Moody, another to the remaining half from a sheriff’s sale, under oe 
he “# = a writ levied after seizure under plaintiff's writ. The mill was worth a 
a © two thousand dollars and one hundred dollars for damages were claimed is 
- insupra. So that the controversy involved $2100, and is one over which a 
o FF this Court would still have jurisdiction to determine. sa 
a II. a 
: _ The petition for a rehearing does not state any ground which was ee 
, “ae 


not urged previously and is devoid of merit. 
Rehearing refused. 
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No. 9094. y emp 
- o and 
THE STATE EX REL. THE Board OF LIQUIDATION vs. THE CITY OF { ss as 
we NEw ORLEANS. : of “ 
’ f Section 14 of Act No. 33, of 1877, which authorizes the city of New Orleans to apply the 3 Th 
A stock which it acquired in the Water-works Company, to the reduction of the bonded © 1 
i or floating debt is repealed, altered or modified by section 5 of Act No. 133 of 1880. . F cloth 
a Under the terms of that section, the Board of Liquidation is entitled to receive from the : of p: 
is city all its property, real and personal, not dedicated to public use, and the city can be = = debt 
ioe compelled by mandamus to turn it over to that auxiliary State functionary. g mon 
Reis. The stock in question, although declared to be exempt from seizure, has never been pro- ‘3 
¥: aM nounced to be and is not property dedicated to public use. It should be transferred by the SF eabl 
Pe city to the Board. to be disposed of and applied as the law directs, by that organization. = W 
* 
‘ PPEAL from the Civil District Court for the Parish of Orleans.  — of al 
a Monroe, J. intel 
4 sitie 
“4 Henry C. Miller for the Relator, Appellee. hous 
mea? ; ; 
va W. H. Rogers, City Attorney, and Chas. F. Buck for Defendant and 4 the jj 
ee Appellant. and 
“ss | It 
aC The opinion of the Court was delivered by — 
ey: q ‘ . . . 
te BERMUDEZ, C. J. This is a proceeding by mandamus to compel the the « 
e City of New Orleans to turn over to the relator, 927 shares which it own 
a owns of the stock of the New Orleans Water-works Company and also | a co 
aa the dividends accrued thereon. : repr 
THe resistance of the city rests on two grounds : the 
1. That the shares are not affected by section 5 of Act 133, of 1880, proy 
which directs the turning over and transfer to said Board all the prop- A Bi 
erty of the city, real and personal, not dedicated to public use. sees 
: 2. That the same section 5 does not repeal section 14 of Act 33, of =~ ante 
‘ é: 1877, which authorizes the city to apply the stock to the reduction of : It 
& Es the bonded or floating debt of the city, under stated terms and con- hanes 
aa ditions. i “i 
ee In substance, the defense is: that the stock is property dedicated to deen 
Ee ; public use and that the city has never been divested by law of its con- S| S} 
Ps: trol and possession over it. t ies 
zs, ci, 4 a I. 4 whe 
ee The section of the Act of 1880, alluded to, reads as follows: Ir 
. “Be it enacted, etc., That it shall be the duty of the city authorities, ont 
Bs as soon as possible after the organization of the Board of Liquidation : ditic 
SS ; of the city debt, to turn over and transfer to the said Board, all the Ww 
: property of the city of New Orleans, both real and personal, not dedi- “@  ilicu 


cated to public use, and the Board of Liquidation shall be and is hereby _ 3 the 
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empowered and authorized to dispose of said property on such terms 
and conditions as may be dcemed favorable; the proceeds of such sale 
or sales to be deposited with the Fiscal Agent of the Board at credit 
of “ City Debt Fund.” . 

The Board of Liquidation, created by that act, is a State functionary, 
clothed with auxiliary municipal powers, contemplating a liquidation 
of part of the affairs of the city of New Orleans, concerning its public 
debt, by taking possession of its available property, reducing it into 
money and satisfying its creditors out of its proceeds, as far as practi- 
cable. 

When the law-maker directed the transfer by the city to the Board, 
of all its property, real and personal, not dedicated to public use, he 
intended that class of property which was not needed for public neces- 
sities, and not the other class, consisting, for instance, of the court- 
houses, school-houses, engine-houses, markets, the city hall, the asylums 
the jails and police stations and the like, which are actually needed 
and dedicated to public use. 

It is perfectly true, that, as was declared by the United States Supreme 
Court, the water-works were not liable to execution of judgments against 
the city, that the Legislature intended to change the form of the city’s 
ownership of that property into that of shares of the capital stock of 
a company, of which it was, at first, the sole owner; that these shares 
represented the water-works of the city and nothing else; and that 
the shares were entitled to the same exemption which belonged to the 
property represet.ted by those shares. 105 U. S. 603. 

But that judicial declaration of the character of that stock merely 
exempts the stock from seizure. It does not announce that it is prop- 
erty dedicated to public use. 

It is indeed difficult, if not impossible, to conceive how shares of stock 
can be viewed as dedicated to public use, unless there be exhibited, 
which is not done, some legislative enactment consecrating them, 
formally, for such purpose or object. 

Shares of stock are valuable securities equivalent to a capital vield- — 
ing revenue and are susceptible, by sale or pledge, of realizing money 
where the power to dispose of them, in either mode, exists. 

In the present instance, the other section, from the Act of 1877, 
authorized the city to dispose of the shares on certain terms and con- 

ditions. 

We do not conceive that they constitute property dedicated to pub- 
lic use and consider that they should be delivered to the relator, unless 
the second ground is well taken. 
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I. The 
subject 
Section 14 of Act 33, of 1877, reads as follows : at 
‘*Be it enacted, etc., That the city of New Orleans, through its council, gue 
: P ; oi a third } 
shall have authority to apply the stock subscribed for by said city as Consti 
herein provided, to the reduction of the bonded or floating debt of said Sat 
city, on such terms of adjustment as may ‘be mutually agreed upon -— 
between the City Council and the holders of such bonded or floating se tos 
debt; provided, said stock shall not be sold at less than par and that, nak ol 
‘ when sold for obligations of the city, it shall only be under sealed en" 
‘ proposals, after not less than fifteen days’ advertisement in two daily Iti 
y papers, to the bidders who shall offer said obligations at the most ™ one p 
a advantageous rate, the Council reserving the right to reject any and — wag 
ae all bids.” ail 
a It is evident that this section as also that previously quoted, which Dimes 
eS is of more recent date, cannot co-exist and be made to operate simul- = the ls 
ee taneously, for there exists between them .an incompatibility which Iti 
- impresses upon them a repugnancy which renders their provisions @ be af 
Be. antagonistical. 4 
a In enacting laws, the Legislature must be presumed to act with de- 
mi liberation and with knowledge of all existing laws on the same subject, 
Sg and, hence, it can be well concluded, that it intended to abrogate a 
u ts prior law on the same subject, when the repugnancy between the two ‘ a 
e, is irreconcilable. Sedgwick, 104. . a 
Bf In the present instance the two laws are special laws, relating to the : 
es affairs of the city of New Orleans, the liquidation of its debt, the sale a 
os of its property for the satisfaction of its obligations. wi 
, By the section under consideration, which forms part of an act passed . | wi 
4 : : in 1877, relative to the water-works, which were then owned by the 9 A 
Ba city, and to the liquidation of the bonded and floating debt of the city, : 
ee the Legislature merely authorized the city to apply the stock which it 
os was to receive in place of the works, to the reduction of its debt, pre- é T. 
a ag scribing the terms and conditions upon which the same could be sold ‘ ; pet 
Bi and applied. Ee 
bye By the section first quoted, which forms part of the Act of 1880, “@ Tl 
Bei?" which created the Board of Liquidation and specified its rights and “% P 
Bes obligations, the powers of liquidating and settling its bonded debt  ceiv 
= were withdrawn from the city and vested in that board, its property “ sev 
Re. ; * not dedicated to public use was ordered to be turned over,and author- of § 
a ity to dispose of the same as may be deemed favorable, was vested in ; rec 


the same auxiliary organization. . @ def 
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The city of New Orleans is a State functionary also. Its powers are 
subject to fluctuation with the legislative will, where change is not 
guarded against by the organic law and where the vested rights of 
third parties are not to be injuriously affected. No such shelter by the 
Constitution is alleged or established, no such parties are heard to 
complain in this controversy. This city advances neither. 

Whether in disposing of the shares in question the Board would or 
not be bound to observe the limitations imposed by section 14 of the 
Act of 1877, upon the action of the city, is a question not before us and 
on which we express no opinion. i 

It is, therefore, patent that the two sections being inconsistent, the 
one previous in time must be considered if not entirely repealed, at 
least modified to some extent by that last adopted. The possession 
and control of the shares and dividends should pass from the city to 
the Board of Liquidation, to be by it administered or disposed of as 
the Jaw directs. 

It is, therefore, ordered and decreed that the judgment appealed from 
be affirmed, with costs. 
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James M. Weymouts, RECEIVER, ETC., vs. Mrs. Mary Rose.ivs, 
Wire or GopEerroy Bouny. 









The appointment of a receiver to a corporation by one of the district courts for the Parish 

of Orleans, when it appears that the matter of the liquidation of that very corporation 

‘ was pending in another and different court for the same parish, is the act of a court 
without jurisdiction over the subject-matter, and is therefore absolutely null and void. 


PPEAL from the Civil District Court for the Parish of Orleans. 
zarus, J. 








T. A. Bartletie and D. S. Bryon for Plaintiff and Appellant. 
Henry C. Miller and Leovy & Kruttschnitt for Defendant and Appellee. 











The opinion of the Court was delivered by 
Pocnt, J. Plaintiff brings this suit in his alleged capacity of Re- 

ceiver of the New Orleans Draining Company, against the legal repre- - : 
sentative of the succession of Christian Roselius, formerly the receiver ca 
of said company, for an account of the moneys alleged to have been : 
received by him in his aforesaid capacity and unaccounted for, or in 
default, for judgment against him in the sum of $45,609 66. 
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By way of exception and answer, the defence urged numerous grounds ooh 
in bar of plaintiff’s action, the most prominent of which was an excep- of 18 
tion to his capacity, based on the ground of the absolute want of juris- witha 
diction in the court whence he had received his appointment. the p 
This appeal is brought up by plaintiff from a judgment ordering the “aap 
defendant to render an account of all moneys received and expended ‘i ‘ae 
es : by Christian Roselius as receiver of the company aforesaid, from and 7 
“f : F after the filing of his last account, which had been presented in Janu- = 
a ary 1860, and rejecting the demand in all other respects. Plaintiff is — Iti 
Be. not satisfied and hence he appeals. And defendant, moving for an or" 
Ric! amendment, prays for the rejection of the entire demand. pany 
aL. The record shows that the liquidation of the New Orleans Draining again 
a Company was begun in May 1856, at the instance of the city of New 9 cones 
a Orleans, as a stockholder, in the then Third District Court of New @ Th 
S Orleans, and that Christian Roselius, who was at that time appointed F It is: 
* a ; receiver of the concern, continued in the exercise of his functions until @ srepre 
fe : his death in September, 1873. ‘ F taine 
a It then appears that on his petition addressed to the Third District 7 Re 
: Court for the Parish of Orleans, in September 1877, “In the matter of — 
eS the New Orleans Draining Company,” Plaintiff Weymouth was appoint- 
a ed receiver of said company. 
a The point raised by the defendant in the exception to plaintiffs — 
capacity is, that the court which entertained his application for ap- : m., Oslys 
pointment as receiver had not then, and never had had, jurisdi¢tion whe 
a over the matter of the liquidation of the New Orleans Draining Com- an 
Be pany, which was originally entitled: “In the matter of the New Or- ont 
E> leans Drainirg Company, praying for the homologation of the assess- ~ a Z 
a ments, etc. No. 5108 on the docket of the Third District Court of New tr 
a Orleans.” é F, ju 
ae The point is Well taken and it must be ‘sustained. , ™ 
ao Under the provisions of Act No. 46 of 1868, all cases pending in the . a 2 
i. Third District Court of New Orleans created under the Constitution of m) 
. 1864, except appeals from justices of the peace, were transferred to the me. 74 
a - Seventh District Court for the Parish of Orleans, created under the me 
a. Constitution of 1868. Hence, the last mentioned court thus became “ 
vested with the exclusive jurisdiction of the matter of the New Orleans a A 
Draining Company, etc. - oe H. 
‘i Now, under the effect of Act No. 2 of the extra session of the Legis- 4 App 
lature of 1872, the exclusive jurisdiction over this matter was vested in - 1T 


the Fourth District Court for the Parish of Orleans, where it was pend- P 
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ing at the time that plaintiff presented his application to the Third 
District Court for the Parish of Orleans, created under the Constitution 
of 1868. It follows, therefore, that the latter tribunal was absolutely 
without jurisdiction over the matter in question, and that all its acts in 
the premises were absolutely null and void—just as void as would be 
the appointment by one of the divisions of the present Civil District 
Court for the Parish of Orleans of an administrator or executor to a 


succession which had been allotted to, and was actually pending in, 
another and different division. 

It is, therefore, clear that plaintiff has no capacity to stand in judg- 
ment as receiver “‘in the matter of the New Orleans Draining Com- 
pany,” and that his receipt to the defendant would not shield her 
against an action by a receiver legally and duly appointed for said 
concern. 

The judgment, appealed from is, therefore, reversed and set aside. 
It is now ordered that the exception of want of capacity of plaintiff to 
represent the New Orleans Draining Company as receiver be main- 
tained, and that his suit be dismissed at his costs in both courts. 

Rehearing refused. 








No. 8653. 


W. & H. Stacknovse vs. James E. Zunrtz. 

Only absolute nullities in the original judgment can be opposed to its revival ; and as a gen- 
eral rule, such nullities must appear on the face of the proceedings. 

‘ Where a suit is instituted in one parish, it may by consent of parties be transferred to 
another; and if such latter court has jurisdiction over the subject-matter, the judg} 
ment rendered therein, if not otherwise void, will be valid. 

If a party to a suit dies during its pendency in the Supreme Court and his legal representa- 
tives are then made parties, and the case is remanded to the lower court for another 
trial, and at this trial the same counsel appear for such representatives and another 
judgment is rendered in said court and is again appealed to the Supreme Court, and the 
bond of appeal is signed by said representatives of the deceased litigant, the judgment 
appealed from and that rendered on said appeal wilb not be absolutely null by reason of 
the failure to sugfest in the lower court the death of the litigant and to enter on the 
minutes the appearance of his representatives. 

The discharge of the judgment debtor in bankruptcy cannot be successfully opposed to the 
action of revival, and his assignee is the proper party against whom the proceeding 
should be conducted. 

PPEAL from the Civil District Court, for the Parish of Orleans. 
Lazarus, J. — 
H. B. Magruder, F. L. Richardson and E. D. White for Plaintiffs and 

Appellees: 

1. The absolute nullity of a judgment isa good defence to an action to revive it. King vs. 


Pickett et als. 31 A. 1006. 
34 
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A judgment against a dead man is an absolute nullity, and does not affect his heirs not 











es 
made parties. McCloskey, Bigley & Co. vs. Wingfield & Bridges, 29 A. 142, Edwards ag) 
vs. Whited. 29 A. 650; 5 R. 508; 5A. 737. the | 
3. There can be no evidence of the service of petition and citation except the sheriff's re- t duri: 
turn, Harris vs. Alexander, 1 R. 30. and 
4. Ifone dies pending a suit and his heirs are made parties, yet a judgment against him eo | 
nomine will not bind them. Montgomery vs. Sawyer, 100 U. S. 571. . aaa 
5. A natural tutrix cannot be appointed or confirmed by the judge until he has caused to Tl 
be recorded in the mortgage book the clerk's certificate of the amount of the minor's inal 
property as shown by the inventory. Any appointment of such tutrix before such re- whie 
cording is null and void. Act 95 of 1869, sec. 2 
6. All laws in the interest of minors must be strictly enforced. Bernard vs. Vignaud et als. 1. 
1N.S p.30.° : out j 
7. The natural tutrix administers only by tolerance. Labranche vs. Trepagnier, 4 A. 561. the I 
8. Appealing from a judgment and signing an appeal bond does not make one a party to was j 
the judgment not rendered against him, Norton vs. Jamison, 23 A. 104. b 
: | Vy co 
W. S. Benedict for the assignee of the bankrupt, Appellee. th @ 
Jos. P. Hornor and F. W. Baker for Defendant and Appellant: matt 
t. No plea will be entertained and no evidence considered, which assails the validity of buna 
the judgment sought to be revived. 29 A. 69; 23 A. 173, 437; 34 A. 340. earlie 
2. The sole issues that can be trie1 in a suit to revive a judgment are, whether it had ever the j 
been rendered, and whether it had become extinct. 30 A.1331; 31 A. 326; 29 A. 69; 33 | 
A. 342. aoe 
3. A final judgment rendered by the Supreme Court is not amenable to an action of nullity. ; dence 
instituted more than one year after the date of the judgment, on the ground of error of mit tl] 
fact and law. Such a judgment has the force of res » saan as to the parties to it. of th 
31 A. 467. te. 
4. To revive a judgment against a discharged bankrupt, the citation must be served on the this 1 
assigneo. 27 A. 242. cause 
5. The validity of a judgment appointing and confirming a natural tutrix, rendered by a Tl 
court having jurisdiction of the persons and property of the minors, cannot be inquired ’ m 
’ into by a stranger, and such appointment cannot be a nullity until it is declared to be <= cause. 
* such by competent authority ; and the heirs can be brought into court during the exiat- 2. ] 
ay Me ence of such a judgment by service upon such natural tutrix. Arguendo from 15 L. 173; id E 
oy 10 M. 485; 5 N. S. 624; 5 A. 565, 197; 2 A. 465; 1 Rob. 275; 7 A, 136; 11 A. 501. —= 
of Ha 
e; sa : repre: 
et: The opinion of the Court was delivered by ° : Thi 
ary sy ° ° : ° 4 1 
Ri Topp, J. This is an action to revive a judgment rendered in the ~~] ; " 
RA. ° ie . i ri 
og Fifth District Court of the Parish of Orleans on the 20th February, “ a 
Oe oi» : e ° e oult 
“3 1872. The suit in which the judgment sought to be revived was ren- _— 
se a , ins . ‘ 4 it was 
fe dered, was an injunction suit in which an order of seizure and sale, ‘ 
<9 af ‘ . . . . . me 
ie. taken out in the District Court of the Parish of Plaquemines by the th ” 
“a3 . . P ‘ ere 
er. he defendant, James E. Zunts, against a plantation in that parish, was rd , 
Sen ts P order 
‘ae enjoined by W. & H. Stackhouse, the owners of the plantation. . 0 ' 
oa , ° ° ° ° : ne o 
The debt for which the order issued was, in capital, $50,000, and ar 
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upon final trial the injunction was dissolved, with twenty per cent dam- aaa 
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ages. This is the judgment involved in this suit. It is brought against 
the administrator of the succession of Haywood Stackhouse, who died 
during the pendency of the original litigation, and his surviving widow; 
and also against the assignee of William Stackhouse, who, during the 
course of said proceedings in the first suit, surrendered in bankruptcy. 

The revival of the judgment is resisted on the ground that the orig- 
inal judgment was an absolute nullity for several causes assigned, and 
which we will proceed to consider in their order: 


1. It is urged that the court which rendered the judgment was with- 
out jurisdiction. As stated, the order of seizure and sale issued from 
the District Court of, Plaquemines, and the injunction suit against it 
was instituted in the same court. After being filed, it was transferred 
by consent of the parties thereto to the Fifth District Court of the Par- 
ish of Orleans. This latter court had jurisdiction over the subject- 
matter of the suit, and in this important respect was a competent tri- 
bunal to try the case. Whatever may have been the tenor of the 
earlier decisions to which we are referred as to the effect of a waiver of 
the jurisdiction as to persons, it suffices to say that they have been ex- 
pressly overruled by the later ones; and it is now the settled jurispru- 
dence that parties may by consent waive personal jurisdiction and sub- 
mit their controversy to the determination of another tribunal than that 
of their domicile, having jurisdiction over the subject-matter, and that 
this latter becomes thereby vested with complete jurisdiction over the 
cause. 29 A. 194; 31 A. 88; 30 A. 59; 33 A. 655. 


The proceedings and judgment were not, therefore, void for this 
cause. ° 


2. It is next urged that the final proceedings were conducted in the 
said Fifth District Court and judgment therein rendered, after the death 
of Haywood Stackhouse, and that neither his succession nor heirs were 
represented in said court. 


This necessitates a brief history of the suit. Its institution in the 
parish of Plaquemines and its subsequent transfer to the Fifth District 
Court of New Orleans has been mentioned. After its transfer thereto, 
it was twice tried in the said Fifth District Court. From the first judg- 
ment there was an appeal to the Supreme Court. Whilst pending 
there, Haywood Stackhouse died. His death was suggested and an 
order entered making his heirs—who were his children—parties thereto. 
One of them was a major and the rest minors, purporting to be repre- 
sented by their mother and natural tutrix. It does not appear from the 
record that this order was served, but from the secondary evidence 
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supplying the loss of the papers, we are satisfied that service of the 
order was duly made. In the further proceedings in the Supreme 
Court, these representatives of Haywood Stackhouse, deceased, ap- 
peared by counsel. The appeal resulted in a reversal of the judgment 
and a remanding of the case to the lower court for another trial. This 
trial was had, and the heirs purport to have been represented therein 
by the same counsel who had appeared for them in the Supreme Court 
and procured the reversal of the judgment. This second trial in the 
district court resulted in a judgment in favor of the defendant, Zuntz, 
dissolving the injunction, with damages; and this is the judgment 
before referred to and now sought to be revived. 

From this judgment a second appeal was taken to the Supreme Court. 
The appeal bond was signed by the heir of age, assisted by her hus- 
band, and the tutrix of the minors. Counsel also appeared for the par- 
ties in the Supreme Court on this second appeal. The judgment of the 
district court was, in this instance, affirmed; and an application for a 
rehearing—which set up the same grounds of nullity against the pro- 
ceedings mentioned above and that we are now considering—was made 
and refused. 

It is contended that after the case was remanded for another or second 
trial in the district court, no order of revival and no formal appearance 
was entered for those that had been previously made parties in the Su- 
preme Court. Such an entry would have been more regular; but con- 
sidering that an appearance was made in that Court by the same counsel 
who had been previously conducting the proceedings, and that the 


order of appeal was taken in behalf of these representatives of the _ 4 


deceased, and the appeal bond was signed by them in person as stated ; 
and furthermore, as the proceedings appear regular upon their face, we 
cannot conclude that the omission referred to was absolutely fatal to 
their validity and to that of the judgment. 

3. The next ground of nullity alleged, is, that the mother and acting 
tutrix of the minor heirs was without authority to represent them, and 
in fact that her confirmation as tutrix was absolutely null, for this rea- 
son, that no abstract of the inventory of their estate had been recorded 
in the book cf mortgages, prior to the order of the judge confirming 
her as natural tutrix. 

The order, in question, is regular on its face, letters of tutorship were 
issued to her, under authority of which she acted in these proceedings 


and also in other proceedings relating to the interests of the minors. 4 
The matter of appointment or confirmation of the tutrix was clearly — 
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within the power and jurisdiction of the judge making it, and the 
required abstract was recorded within a few days after the date ofa 
second order of confirmation or appointment. 


It is true that the language of article 321, of the Code, seems to be 
imperative in requiring that this abstract must be made out by the 
clerk and duly recorded, and the certificate of the recorder to the fact 
of its record, presented before the judge makes the appointmeut. This 
article is, in part, an embodiment of Act 95, of 1869; and if the article 
stood alone it would give great plausibility to the pretensions of defend- 
ant’s counsel; but it does not stand alone, and should properly be 
construed in conjunction with article 304, of the Code. This last article 
provides, among other causes for the removal of a natural tutor, his 
neglect to have this inventory made and recorded at the time or within 
the period prescribed by law—that is, as we construe it, as required by 
the article first abdve cited. 

A tutor could not be removed unless he had first been appointed; and 
if his appointment, under the circumstances appearing in the instant 
case, was absolutely null, then there was really no appointment made 
and no tutor who could be removed. In other words, the provision 
for the removal of the tutor in such case, precludes the idea that the 
order appointing him was wholly inoperative and absolutely void. 
Whatever the counsel may suggest as to the way or means by which 
this article became inserted in the Code, by the act adopting it as re- 
vived it became as much a part of the Code as any other article therein. 


Besides, it may be well to state in this connection, that as a general 
rule absolute nullities in judicial proteedings are such as result from 
radical defects, omissions and irregularities, appearing on the face of 
the record and are not dependent on matters en pais to be established 
by evidence aliunde. 

As has been stated in previous decisions on this subject, the law pro- 
viding for the revival of judgments, did not intend to prescribe another — 
method or way of annulling them; and, on the other hand, whatever 
may be their defects when rendered originally, the judgment of revival 
does not cure them. It merely preserves the judgment with whatever 
of strength or weakness it originally possessed; and the action to re- 
vive can only be successfully resisted by showing that, owing to nullities 
of so absolute a character, there never, in fact, existed or was rendered, 
a judgment to be revived. 

4, In addition to the above, the assignee in bankruptcy of William 
Stackhouse interposes the discharge of the bankrupt against the revival 
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_of the judgment against him. This action is not intended to impose 
or renew any liability against the bankrupt, from which he has been 
discharged. The assignee is the sole representative of the bankrupt’s 
estate, and it may be that the judgment confers some right upon or 
against that estate, though the bankrupt may have been discharged 
from personal responsibility. We think the assignee was properly made 
a party to the action, and the only one that could represent the bank- 
rupt debtor or his estate. The law accords to the judgment creditor 
the right to revive his judgment, and this right he possesses even if it 
is not accompanied with the right to execute or enforce it against the 
bankrupt; and he cannot be deprived of this right by the bankruptcy 
of the debtor. The judgment may still exist although the personal 
obligation of the debtor, which it imparts, may be extinguished or at 
least discharged. Alter vs. Nelson, 27 A. 242; Grayson vs. Norton, 
decided at Monroe, in 1878, and unreported; Wheeless vs. Fisk, 28 
A. 731. 

It is also urged that Stackhouse was adjudicated a bankrupt during 
the pendency of the case in the Supreme Court, but that his assignee 
was not made a party. The counsel is mistaken, the judgment became 
final in said Court on the Ist December, 1873, and the adjudication 
referred to, took place on the 27th of December, same year. 

Our conclusion is that the lower court erred in dismissing the action. 

It is, therefore, ordered, adjudged and decreed that the judgment’ 
appealed from be annulled, avoided and reversed, and proceeding to 
render such judgment as should have been rendered, it is now ordered, 
adjudged and decreed that the judgment rendered and signed on the 
5th of March, 1872, in the late Fifth District Court of the parish of © 
Orleans, in a case entitled W.’& H. Stackhouse vs. James E. Zuntz, as 
set forth and described in the petition, be and the same is hereby 
revived. 

Appellees to pay costs of both courts. 


On APPLICATION FOR REHEARING. 

,FENNER, J. After an attentive consideration of the various charges 
of error assigned in this application, we find no merit in any of them, 
and no occasion to assign additional reasons in support of the original 
opinion. ; 

One point, however, not referred to in that opinion requires mention, 
which is, that the judgment sought to be revived was rendered against 
Haywood Stackhouse, eo nomine, after his death. The point is certainly 
a grave one; but considering the peculiar circumstances of this case 








NEW ORLEANS, MAY, 1884. 













Succession of Townsend. 








and the fact that his representatives were parties, before the judgment 
was rendered, and actually appealed from it to this Court, where it was 
affirmed, we are not prepared now to treat.it as an absolute nullity of 
a character such as would justify us in refusing to revive the judgment. 
It may be, that, in some form of proceeding, the judgment. might be 
a made operative against the representatives. On that subject we ex- a 
press, at present, no opinion. 9 

The effect of the judgment of revival is not to lend any force or ef- 
4 fect to the judgment which it does not intrinsically possess. We pre- 
fer to postpone such questions until proceedings necessarily involving 
them are presented for our consideration. ae. ‘ 
Rehearing refused. 














































No. 9031. 


SUCCESSION OF KaTE TOWNSEND. 


Where the opposition of the Public Administrator to the confirmation of a testamentary 
executor asks that the confirmation be refused and that he, himself, be appointed and 
confirmed as dative testamentary executor, formalities of law to that effect having been 
complied with, the dismissal of such opposition on an exception of no cause of action, is 
appealable. Ns 
A direct suit is unneccessary to prevent the confirmation of an applicant for letters testamen- 
tary. An opposition thereto, is a proper and efficient proceeding. 
Such opposition by the Public Administrator, avering that such applicant cannot discharge 
_ f the duties of the trust, is expressly authorized by law. 
Such opposition implies a vacancy, owing to the inability or incompetency of the applicant. 
4 An applicant, in duress, under a prosecution for the marder of the testatrix, is not in a con- 
dition of body and mind to discharge the functions of the office, in the manner in which 
the law expects an executor to do so. hi 
An opposition setting forth such fact discloses a cause of action. On proof thereof, the 
Public Administrator should be appointed to take charge of the estate, where the de- 
ceased has left no surviving spouse or heir, present or represented, claiming to assume 
the duties of the office. . ws 


PPEAL from the Civil District Court for the Parish of Orleans. 
: Houston, J. 
Breaux & Hall for the Public Administrator, Appellant. 


A. J. Murphy, L. Adams and A. D. Henriques for Troisville Sykes, 
Appellee. 


On Motion TO Dismiss. 


The opinion of the Court was delivered by ~ 
FENNER, J. The Public Administrator caused the succession of de- 
ceased to be opened and made application in due form of law for 
administration thereof. Subsequently, Troisville Sykes presented a 
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will naming him as testamentary executor and prayed for recognition 
and confirmation as such. To this application the Public Administra- 
tor filed an opposition, asserting grounds of disqualification of Sykes, 
reiterating his own claim to be appointed dative executor, and ending 
with the prayer that Sykes’ application be rejected and that he be 
appointed dative executor. Sykes filed, to this opposition, exceptions ° 
founded purely in law, amongst which was one of no cause of action. 
After trial of these exceptions judgment was rendered maintaining the 
same and ordering that the opposition be dismissed, from which judg- 
ment the present appeal is taken. | 

The motion to dismiss is based on the following grounds : 

1. That the transcript filed is not such as required by law because it 
it does not purport*to contain all the preceedings had and evidence 
adduced in the succession. The certificate is complete to the effect 
that the transcript contains everything affecting the issue between 
Sykes and the Public Administrator upon which the judgment was 
rendered. This is sufficient. Other matters would have been surplus- 
age. Not even a suggestion is made of any diminution of the record 
affecting this issue. 

2. It is urged that no appeal lies because the judgment is only inter- 
locutory and not final, and inflicted no irreparable injury on appellant. 

The issue, as heretofore shown, involved not only the right of Sykes 
to receive letters testamentary, but the right of the Public Adminis- 
trator to be appointed dative executor. The judgment absolutely dis- 
missed his petition and decided that it disclosed no cause of action. 
As to the Public Administrator, the judgment was final, and it is elemen- 
tary that appeal lies from'‘a judgment appointing or refusing to appoint ~ 
a dative executor. C. C. 1120; C. P. 580, 1059. 

The motion to dismiss is, therefore, denied. 


ON THE MERITs. 


BerMuDEZz,C.J. The Public Administrator appeals from a judgment 
rejecting the opposition which he filed to the confirmation of an appli- 
cant for letters of testamentary executorship. 

That opposition charges that the petitioner, Troisville Sykes, is con- 
fined without benefit of bail in the parish prison in this city, upon 
commitment of legal proper authority, under the charge of having 
murdered Kate Townsend, the testatrix; that by reason of said charge 
and commitment, said Sykes cannot discharge the duties of said execu- 
torship; that there is no surviving husband or heir of the deceased, 
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present or represented in the State to assume, or who claims the right 






n 

\- to assume, the duties of said office ; that in such a case the law directs 

s, the appointment of the Public Administrator. 

5 The applicant excepted to the opposition on four grounds: 
e is 





1. That the question raised thereby can be inquired into in a direct ' 
action only. 





2. That the opponent has no standing in court, as he is neither an 
heir, a legatee, nor a creditor. 





3. That the Public Administrator can be appointed only where there 
exists a vacancy and that he has no right to create one. 







4, That his opposition discloses no cause of action. 






I. 







An opposition to the confirmation of the applicant, before the action 
by the court, was the proper, because the only efficient, remedy. If not 
filed, the confirmation would have followed and then a suit to rescind 
and remove would have been indispensable. 


II. 











The opposition is authorized by law, under the averment that the 
applicant cannot discharge the duties of executor. This feature distin- 
guishes this case from that of Burnside, in which such an allegation 
had not been made. 34 A. 728. 







IIT. 


No doubt the Public Administrator cannot be appointed, unless there 
exists a vacancy. His proceeding assumes that a vacancy exists, in as 
much as the appointed party cannot and does not fill the trust. Hence 
the necessity arises of having some one in charge of the estate. 


IV. 


The fourth and last question presented is: whether the averments: 
of the opposition being taken as true, for the purpose of the exception 
of no cause of action, the appellant could or not discharge the functions 
of executor. 
The law provides: (Act 74, p. 111, of 1877.) 
“Tn all testate successions in the parish of Orleans, where, from any 
cause, the executor cannot discharge the duties of his office, the judge 
shall appoint the Public Administrator of the parish dative testamen- 
tary executor.” 
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The appointment of an executor is a mandate which begins when all 
others terminate, that is, at the death of the constituent. It is attached 
to the person of the agent and is not transferable, unless the testator 
or the law has formally permitted a substitution. 


Laurent says:, that it enters into the spirit of the law, that the testa- 


mentary executor shall fulfill, himself, the friendly office which was_ q 


confided to him. Friendship and confidence cannot be transmitted by 
the channel of a power of attorney * * * The rights and functions 
are intransmissible. Laurent, vol. 14, p. 358, No. 331-348; Grenier, 
No. 329; Toullier, No. 596; Dalloz, ch. 8, sec. 1, No.2; Colmar, 8 
Nov. 1821; Com. Delisle, 486; Rogeon, C. N. 1025; 4 A. 571. 


It is true that section 1471, R. S., which is the re-enactment of the 
Act of 1847, now article 1154, R. C. C., allows an executor to leave his 
general and special power of attorney, in his ofticial capacity, to some 
person residing in the parish where the succession is opened, or in 
an adjoining parish, to represent him in all the acts of his administra- 
tion, but this it permits to be done, solely where the executor wishes 
only to be absent for a time. 9 A. 354; 10 A. 96. 

There can be no doubt, however, that a succession representative 
may legally appoint a sub-agent for some special purpose to assist him 
in the discharge of his functions, 16 A. 256; provided, he be, himself, 
in a personal condition to supervise. Seréy, vol. 29, p. 351; Gelis vs. 
Maille. 

In the present instance the law is positive, that, in all testate succes- 
sions, where, for any cause, the executor cannot discharge the duties of 
his office, the court shall appoint the Public Administrator. : 

It is very broad, but however comprehensive, it can only mean, for 
any good and sufficient cause, which must be a matter for special con- 
sideration and determination, in each case, as presented. 


The fact is that, Sykes was in jail charged with a heinous offense, 
the murder of the testatrix, awaiting a trial during which his life was 
to be in jeopardy. He was in duress, deprived of his liberty, neces- 
sarily laboring under great mental anguish and moral perturbation, 
_ averse to business matters, unable to act in person, or move about to 
watch over the interests entrusted to him, or to supervise the doings 
of special mandataries, if any; in a word, incapable of discharging 
the general functions expected, by law, from an executor. 

Under the exceptional and shocking features of this contention, the 
solution of which can serve as a precedent only in strictly analogous 
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cases, rarely to occur, we think that the district court erred in sustain- 
ing the exceptions. 

It is, therefore, ordered and decreed that the judgment appealed from 
be reversed and that the exceptions filed’ to the application of the 
Public Administrator be overruled. It is further ordered and decreed 
that this case be remanded to the lower court for trial to be proceeded 
with according to law, the costs in both courts to be paid by Sykes 
individually. 


Rehearing refused. 








No. 7984. 


LESASSIER & BINDER vs. SAMUEL H. KENNEDY. 


A share-owuer in a National Bank has the absolute right, while it is a going concern, to 
make a bona fide and actual sale and transfer of his shares to any person capable in law 
of purchasing the same and of assuming the seller's liabilities in respect thereto, fraud 
being absent from the transaction, and the seller for his own protection against creditors 
of the bank in case of insolvency, may compel the buyer to register the transfer in the 
bank-book, or do it himself. 

Under the provisions of the National Banking Act, the Bank is not legally disabled from 
prosecuting the business of banking until she is protested for failure to redeem her cir- 
culating notes. Until then the Bank is ‘a going concern.’ 

The object of that statute, when it charges stockholders with liability in case of the Bank’s 
insolvency, is to get at the real owner of the shares, and the courts in construing it un- 
cover all his disguises, so that if his name has never been on the transfer-book, and his 
stock stands in the name of another by his procurement, he will yet be chargeable with 
the statutory liability. ‘ 

But if his sale was real, not made to escape liability, not to an irresponsible person, not col- 
lusive or fraudulent, and made while the bank was going, he will not be chargeable 
under the statute. 


PPEAL trom the Fifth District Court for the Parish of Orleans. 
Rogers, J. 


Miller, Finney & Miller for Plaintiffs and Appellees: 


The sale of shares of stock in a corporation is perfect as between the vendor and the pur- 
chaser, by the agreement to sell followed by payment of the price, delivery of certifi- 
cates, and by the vendor signing the transfer book of the corporation, so as to enable the 
purchaeer to fill up his name as transferee in the transfer book, and such sale puts upon 
the purchaser all the risks and ownership accruing after such sale. Angell & Ames on 
Corporations, secs. 352, 354. 

But under the National Banking Act, no one is deemed an owner of stock unless bona jide 
transferred to him on the transfer book of the bank; neither colorable or incomplete 
transfers are recognized, and when the bank fails the liability imposed by that act on 
shareholders for the debts of the bank will be exacted from all who stand as registered 

owners, disregarding all fictitious transfers made to evade liability, and irrespective of 
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any actual sale not accompanied with a completed transfer on the transfer book. 
Thompson on Shareholders, secs. 215, 217; National Bank in case, 99th U.S. 632; Re- 
vised Statutes U.S. 5151. 

But if an actual sale is made of shares of stock in a National Bank, the price paid, certifi- 
cates delivered; and the vendor sigus the transfer book, in blank, to enable the pur- 
chaser or his broker to fill up the name of the purchaser, it must be deemed to be in 
contemplation of the parties, and as part of their contract, that the blank in the transfer. 
shall be promvutly filled up with the purchaser's name, so as to subject the purchaser 
and not his vendor to the liabilities of ownership attaching to shareholders under the 
National Banking Act arising after such sale; therefore, it is a breach of the contract 
and a wrong to the vendor for the purchaser of stock to withhold his own name from the 
transfer book and leave stock he has purchased still standing in the name of the vendor, 
so as to subject the vendor to such liabilities accruing after the vendor has sold and 
parted with all control over the stock. 

Hence, it after such actual sale, delivery and signing the transfer book, the purchaser does 
not fill up his name as transferee, and in consequence his vendor is made liable for the 
penalty imposed on shareholders for the debts of the bank accruing after the sale, the 
vendor in such case will be entitled to recover the amount of such liability paid by him, 
from the purchaser. Johnson vs. Underhill, 52 N. Y. 203; Walker vs. Bartlett, 32 Eng- 
lish Law and Equity, p. 7th, Meeson P. W. p. 517. 

Nor will it make any difference as to the liability of the purchaser to his vendor, that about 
a month after the purchase, during all of which time he has left the stock standing in the 
name of his vendor, the purchaser claims to have sold to another, whose name as owner 
is also withheld from the transfer book, nor because the party to whom the purchaser 
claims to have sold the stock makes a fictitious sale of the stock to an utterly irrespon- 
sible party. whose name is then placed in the transfer book by filling up his name as the 
transferrer in the blank transfer, the fictitious sale being made on the eve of and when 
the bank’s failure was notorious, thus making it appear that the vendor in the actval sale 
had made the fictitious sale, for neither unregistered nor fictitious sales are noticed under 
the banking act, under which the liability of the vendor in the actual though unregis- 
tered sale is enforced; but that Viability belonged to the purchaser under his contract 
with the vendors, and the purchaser cannot be permitted by withholding his name from 
the transfer book to thus cast his liability on the vendor. 


J. McConnell for Defendant and Appellant: 


Under the provisions of the National Banking law, sections 5226, 5227 and 5228, after a 
banking institution is duly pretested “for failure to pay its circulating notes,” it cannot 
thereafter ‘‘ prosecute the business of banking.” : 

The protest thus made constitutes the legal evidence required by the law,,of the failure 
of the institution, prior to which date the ordinary business transactious of the bank, such 
as the transfer of stock if made bona fide, will be legitimately done. 


iS 


Where stock was transferred, bona fide, on the books of the bank, on the 15th of March, 
1€73, and the institution continued its ordinary business and was not protested until the 
17th inst., or two days subsequently, ‘‘for failure to pay its circulating notes,” and the 
evidence shows that sale and transfer of the stock was a real and bona /ide transaction, 
the transfer will be valid; the transferee of the stock will be burdened with all the lia- 
bilities of ownership, and the transferrer will be freed from liability in respect to such shares. 
In a case of bona fide transfer of stock on the books of a banking institution, prior to the 
protest for ‘‘failure to pay its circulating notes.” and made in good faith, such transfer 
cannot be disregarded or ignored at the option of the receiver, who subsequently comes 
into possession of the assets of the bank. To allow him such option would impair the 
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legal right clearly and expressly given by the provisions of the National Banking law, to 
the holders of stock, to sell and transfer the same. Johnson, Receiver, ws. Laflin, in 
Thompson's National Bank Cases, p. 331. 







Where a National Bank goes into liquidation, and & bill in equity is filed in the Circuit 
Court of the United States, in which all the stockholders are sued to contribute pro rata 
as such, and after two years’ litigation and full and final hearing, the defense made by 
a stockholder thus sued is sustained, and the bill as to him dismissed, such judgment will 
be viewed as at least prima facie evidence that such stockholder is free from any and all toa 


mn 
: 







liability as such. 

When A purchases forty shares of bank stock from B, a broker, and pays him for it, not 
knowing from whom B, the broker, purchased it, and C, the seller, is paid by the bro- 
ker’s check, and C dves not know nor inquire who the purchaser is, but treats with B, 
the broker, as such, there is no privity of contract in such sale between A and C. 







The National Banking law requires actual transfer en the .books of the bank from the 
transferrer to the transferee, before the former is freed from_liability as a stockholder. 
The seller of stock, wishing to avoid liability, can at any time, by mandamus, compel 
the transfer on the books of the bank, and thus relieve himself from any contingent lia- 
bility. When a broker is the seller and is shown to have full knowledge of the precari- 
ous condition of the stock sold, it is at least contributory negligence in him not to see that 
the transfer is completed at once. 












The opinion of the Court was delivered by 
MANNING, J. On Feb. 24, 1873, the plaintiffs sold to defendant forty 
shares of the capital stock of the Crescent City National Bank for fifty 
dollars a share, and delivery was made. The purchase was made 
through Feinour a broker. The’ plaintiffs transferred the shares by 
signing the transfer on the proper book of the bank, Jeaving a blank 
for the name of the transferree. 

Eleven days before, Feb. 13th, the London correspondents of the 
Bank had failed, and it had lost nearly the whole of its capital there- 
by. This disaster had affected its credit instantly and seriously. Its 
stock fell, and on March 14th payment of checks drawn upon it by its 
depositors was suspended, and on the 17th of the same month its cireu- 
lating notes went to protest. 

On March 15th. the defendant sold these forty shares of stock to 
Thomas A. Adams for eleven dollars a share, and at his request trans- 
ferred them on the book of the bank to the porter of Adams, a negro , 
employed by him at small wages. On the bank transfer-book there- ’ : 
fore, the only transaction appearing complete was a transfer from Le- 
sassier & Binder to Morris Dyer, the name of Mr. Kennedy in pencil 
being only on the margin. ; 

The Bank passed into liquidation, and its Receiver disregarded the 
apparent transfer to the irresponsible negro, and sued Lesassier & 
Binder for seventy per centum upon these shares as contribution, and 
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recovered $3,579.60 which they were compelled to pay. They now sue 
to recover that sum from the defendant. , 

Besides this suit at law of the Receiver against Lesassier & Binder, 
there was a bill in chancery filed by him against Kennedy to enforce 
liability against him, wherein the defence now set up was also pre- 
sented there and was sustained, and the bill was dismissed. 


The gravamen of the complaint is that the insertion of Dyer’s name 
was a device of Kennedy to escape the liability which attached to him 
as actual owner of the stock; and that by his failure to insert his own 
name he caused the Receiver to pursue Lesassier & Binder. This as- 
sumes that the transfer from Kennedy was fictitious and colourable 
only, and that his intent in making it was to avoid responsibility for 
contributions. The point given to the examination of the defendant 
as a witness is an effort to extract from him admissions to sustain this 
assumption. : 

A mere transfer would not have released him from responsibility. If 
the purpose of the transfer was merely to avoid liability to the bank 
or its creditors, it would be deemed fraudulent in law and would be 
void. When a national bank is in a failing condition, a transfer of its 
shares, even though real and ‘out and out,’ but made to a person in- 
capable of responding to liability and for the purpose of obtaining 
personal immunity, is void. National Bank v. Case, 9 Otto, 628. Even 
though the bank be not then in failing condition, but the stockholder 
knows there is good ground to apprehend its failure, and he colludes 

with an irresponsible person for the purpose of substituting the latter 
in his stead, and thus leaving no one able to respond to the liability 


imposed by the statute, such substitution will be void as to the bank, — 


and he will be held liable, Bowden v. Johnson, 17 Otto, 251. 


The object of the statute is to get at the real owner of the shares, 
and the courts in construing it uncover all his disguises, so that if his 
name has never been on the transfer-book and his stock stands in the 
name of another by his procurement, he will yet be chargeable as a 
stockholder with the statutory liabilities. Davis v. Stevens, 17 
Blatchf. 259. 

Now who was the real owner of these shares when the Receiver took 
charge of the insolvent bank? Certainly it was not the defendant. His 
sale to Mr. Adams was not only out and out, but was not made to an 
irresp -nsible person, nor for the p rpose of escaping liability. He had 
bought on a falling market, eleven days after the disaster at London 
had toppled the stock, and it continued to go down until he was glad 
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to get rid of it at Mr. Adams’ offer, who bought because he had confi- 
dence that the bank would recuperate. All the insignia of fraudulent 
transfer are wanting. There was no collusion, the transfer was for an 
























ari agreed price which was paid, and the stock was not shuffled on to one 
re- less capable of answering calls on account of it than himself. What- 

ever may have been Mr. Adams’ object in requesting the transfer to be : 
mr @ sCpput in the name of his porter, Mr. Kennedy had no thought of liability 


. or design of escaping from it. This transaction was had eleven years 


Im , ; ie ‘ yee : 
me ago. This was the first failure of a National Bank, and dealers in 
Vil , ' R . ‘ 

< , stocks of those institutions have since learned more than was then 


‘dreamt of in their philosophy.’ 


} | But this does not meet the issue in its entirety. It is urged with 


ue great force and plausibility that it was a wrongful act of defendant not 
is | to have filled the blank left on the transfer-book with his own name, 
and wrong again to fill it with the name of an irresponsible person, in al 
if consequence of which the plaintiffs have been condemned to pay con- 
x @ tribution. Inasale of shares of the Hudson River Slate Company, 
. where the New York statute required that transfers of stock must 


BC: entered upon the proper book, that court say:—it must be 
implied in ‘such contract that the seller would execute and deliver 
a transfer to the buyer, and that he would accept and register such 
transfer with the further undertaking that he should indemnify the 
seller against calls which the seller might be called on to pay if, and so 
long as the transfer was not registered. Johnson v. Underhill, 52 N. 3 
Y. 203. > 
This obligation is equally binding upon every successive buyer. It 
is the custom to leave a blank for the name of the transferree, and it 
was because of this custom that the plaintiffs left the blank as above 
stated. This can only have been in contemplation of successive trans- 
fers and to facilitate them, so that if the final transferree is a responsi- 
ble person, and the blank is filled with his name, the object is attained 
of having a stockholder answerable for calls. Kennedy’s sale was to- 
Adams who fulfilled all the requisites. Adams chose not to appear as 
transferree, but this did not relieve him from any liability which at-: 
tached to him as transferree. Morris Dyer was his alter ego. It was . 
through his instrumentality that a false name was inserted in the 
blank, and upon him rested the final undertaking to indemnify any oné 
who might be called on to pay. 
The proposition, says Dillon sitting as judge, may be considered as 
established that a shareowner in a National Bank, while it is a going 
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concern, has the absolute right in the absence of fraud to make a bona 
fide and actual sale and transfer of his shares at any time to any per- 
son capable in law of purchasing and holding the same, and of assun- 
ing the transferror’s liabilities in respect thereto. * * * The seller, 
for his.\own protection against creditors of the bank in case of insol- 


vency, may transfer the same on the books to the vendee, and may file, — 


a bill to compel the vendee to record the transfer. Thompson’s Nat. 
Bank Cases, 343-4. The U.S. court in the chancery suit protected 
Kennedy because he had exercised this right of making a sale, which 
the court found to be bona fide and without taint of fraud. 

But the plaintiffs insist that the defendant’s sale lacked one of the 
elements mentioned in this last quoted authority, for that he sold after 
the Bank had failed. Payment of checks drawn upon this Bank by its 
depositors was refused on March 14th. The defendant sold on March 
15th. The circulating notes of the Bank went to protest on the 17th. 
Under the provisions of the National Banking Act, a Bank is not legally 
disabled from prosecuting the business of banking until she is protested 
for failure to redeem her circulating notes. The date of the Bank’s 
failure is thus fixed as March 17th., and until then it was ‘a going con- 
cern,’ and the sale of its shares was made by the defendant prior 
thereto. 

It is the misfortune of the plaintiffs that they have been condemned 
to pay, in disregard of the principle that under the ruling of the chancery 
court protected the defendant, but we should only repeat the wrong they 
have suffered if we should condemn the defendant to suffer in like man- 
ner. One infliction of vicarious punishment is too much. 

It is therefore ordered and decreed that the judgment of the lower. 
court is avoided and reversed, and that there be now judgment in favor 
of the defendant rejecting the plaintiffs’ demand and for costs. 


DISSENTING OPINION. 

Bermupez, C.J. When the plaintiffs sold their stock, it passed, 
through the broker, to his undisclosed principal, then in existence, 
who from that moment became the owner thereof and as such entitled 
to dispose of it. 

The money which was used for the purchase, was refunded by the 

principal, to the broker, with his commission. . 
* The plaintiffs had the right to expect, when they signed, in blank, 
the bank transfer-book, that the name of the real purchaser at that 
date, and which had been noted on the margin, would be written in 
ink in the body of the act. 
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The failure of plaintiffs to require such insertion, before or at the 
































T- time of signature, did not relieve the real purchaser from the obliga-, 

n- 7 tion of inserting his name or that of another purchaser of equal solid- 

r, a ity, and did not authorize him, after disposing of the stock, to substitute : 

1- 7 to his own name and to that of his vendee, under a false date, the 

le, @ sonawe of an individual who'was a fiction and who did not even know 

it. “that his name had thus been used. The fact that this was done by the 

do first purchaser, at the instance of the second, Adams, who was that in- 

h BR dividual’s agent, for the general purpose of dealing in stock, is not. 
equivalent to actual knowledge in the constituent and does not shield 

16-3 the first purchaser from responsibility. 

ry Had the defendant done that which he was bound to do, and should 

sa have done, that is, incorporated his name or at least that of his solvent 

h vendee, the plaintiffs would not have been condemned by the Federal ,, 

. Court, as they have been. It is only because the defendant has pur- 

y ©@  posely kept himself and his transferree from the roll of stockholders 

i : and, therefore, out of the reach of the incoming receivers, by putting 

3 in, without plaintiffs’ knowledge, the name of an irresponsible party, 


. “% at an improper date, that the plaintiffs had to pay and sustained con- 
. - sequent injury. 

Relieving the defendant from all imputation of fraud, it cannot be 
well denied, that he is unquestionably liable for the consequences of the 
voluntary commission of an unauthorized and illegal act, which he 
should not have done and which, by his fault and his agency, has en- ‘ 
tailed on plaintiffs a disbursement of money which they would otherwise 
not have had to make. 

The judgment should be affirmed. 


DISSENTING OPINION. 

Pocnt, J. Icannot concur with the opinion and decree of the majority 
in this case. 

It is conceded that Morris Dyer was an absolutely irresponsible per- 
son, and that the inscription of his name on the transfer-book of the 
: bank, did not and could not have the legal effect of releasing his im-’ 
@ =O s mediate transferer, as shown on the registry of the bank. 
| Hence it is that the receiver of the bank legally exercised his re- 
course against the plaintiffs, Lesassier & Binder, whose names appeared 
on the transfer-book of the bank, as the transferrers of the irresponsi- 
ble or fictitious transferree, Morris Dyer, and that his course in the 
premises was judicially sanctioned and approved. . 

For the same reason, and asa corollary of that proposition, flowed 
the conclusion that the receiver was not allowed to hold the defendant, 
35 
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Kennedy, as a shareholder; the transfer-book did not show that he had 
ever owned the shares of the defunet bank stock, for which the re- 
ceiver was seeking to levy and enforce contributions from any reputed. 
or apparent holder of the same, other than Morris Dyer, the fictitious 
transferee, known to him as a negro porter at small wages. 

The record shows the following as the real transactions affecting the . 
forty shares of bank stock which have given rise to this litigation. 

They were sold by plaintiffs, through the broker, E. C. Feinour, to 
the defendant, Kennedy, and by him to Thomas A. Adams. Both of 
the latter are shown to fill all the requirements of responsible share- 
holders of such stock, under the National Bank Law. 

To comply with the true state of things the transfer-book, at the 
date of the failure of the bank, should have shown the name of Adams 
as owner of the stock and as the proper party liable for contribution 
under the National Bank Law, and the book should also have shown 
the name of Kennedy as the transferee of plaintiffs and as the trans- 
ferrer of Adams. ; 

Under such a showing no call could have been made on Lesassier 
& Binder, and'to such a showing they were legally entitled. 

In default of such a showing they were legally and properly held 
liable for contributions which they paid under the judgment of a com- 
petent court. 

The question in the case is, therefore, to ascertain through whose 
act has the result, visited on the plaintiffs, been operated or brought 
about. 

The record shows that Feinour, the broker, was instructed by his 
principal, Kennedy, not to enter the latter’s name as transferee under . 
the purchase from plaintiffs, for four or five days, and that at the end 
of that time he was instructed to inscribe his principal’s name in pen- 
cil in the margin of the transfer-book. And the evidence thus shows 
that, after his sale of the stock to Adams, in furtherance of the latter’s 
request, Kennedy filled the blank in the transfer signed by plaintiffs 
on the 24th of February, by inserting, in ink, in his own writing, the 
name of Dyer. 

Through and in consequence of the acts of Kennedy the plaintiffs 
have suffered a loss which they would not otherwise have incurred. 


Hence the conclusion that the party whose acts have caused the 
damage should be held responsible therefor, is irresistible. 
The judgment appealed from should, therefore, have been affirmed. 


Rehearing refused. 


‘ 
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No. 9187. 


C. J. FaAyssoux vs. SUCCESSION OF BARONESS DE CHAURAND. 


In the absence of a published petition on the part of abutting proprietors, or of a similar 
notice of intention on the part of the city, based on a resolution duly adopted. for the 
paving of a street, recovery cannot be had from the front owners for the cost of such im- 
provement. 

Section 1 of Act 73 of 1876, applies te ordinary streets; section 2 refers to streets, or road- 
ways, in the centre of which runs a middle, or neutral strip (not private property). It 
is in the last case only that the city can, by ordinance and of its own motion, order a 
paving’, but this can be done solely after 2 proper vote of the Council, and publication 
of a notice of municipal intention, subject to the right of front proprietors of objecting, 
on valid grounds. 

Section 3 of that act, which declares that the notarial contract for the work, executed by the 
Mayor, shall be prima facie proof of compliance with antecedent legal requirements, is 
not conclusive on that subject. It shifts the burden on the property owner, who must be 
permitted, on plea’and proof, to rebut it. 

The authority to make local assessments does not exist unless unequivocally conferred. It 
can be exercised no further than clearly delegated. Where the mode in which it can be 
done is prescribed, it constitutes the measure of the power and must be followed. 


PPEAL from the Civil District Court for the Parish of Orleans. 
L Lissot, J. 


James D. Coleman and Braughn, Buck & Dinkelspiel for Plaintiff and 
Appellant. 
P. EF. Théard & Sons for the residuary legatees, Appellees. 


Alfred Grima for particular legatee. 


A Pitot, Jr., for testamentary executor. 


The opinion of the Court was delivered by 

BerMupEz, C.J. This is an action for the recovery of the cost of 
paving a street in front of property belonging to the succession of the 
deceased. 

The suit is brought against the executor as the usufructuary, who 
calls in warranty the residuary legatees. 

The plaintiff claims as contractor, under a contract with the city, 
entered into for,the paving in question, ordered in furtherance, it is 
claimed, of authority derived under the provisions of Act 73 of 1876, 
p. 116. 

The defense is, that the work was ordered in the absence of either 
any petition on the part of fronting proprietors, or of any published 
intention on the part of the city council, either of which was indispens- 
ably necessary to justify the ordering of the work, so as to authorize 
levy and collection of the cost thereof from the front proprietors. 
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The record fails to show either such petition or such published inten- 
tion. 

Section 3 of the act declares that, the contract between the mayor 
and the contractor, executed before a notary, shall constitute prima 
facie proof of due observance of all the antecedent forms and require- 
ments of law. It does not, nor could it, make a conclusive proof. The- 
effect of the existence of such contract is to shift the burden of non- 
observance on the defendant, who, on special averment to that end, 
must be permitted to rebut. 

Such defense was set up and the non-observance was allowed to be 
shown, and was established by proof aud even by admission in open 
court. 

The bill of exception to the rulings permitting the introduction of 
the evidence is, therefore, without merit. 

The plaintiff claims that the contract was validly entered into, either 
under sec. first, or sec. second, of the act. 


Under the first section of the law which relates to ordinary streets, 
bordered by improved or unimproved lots, a petition and publication 
thereof is indispensably necessary. It is only where such has been 
presented, and where no opposition has been made, that the city au- 
thorities are empowered to order the work, whatever it be, to be exe- 
cuted ; for, in such case, the whole cost is borne exclusively by the front 
proprietors equally, without any contribution by the city. 

Under the second section, which refers to streets having a strip of 
land, or neutral ground, running through the middle, not private prop- 
erty, with a road upon both sides, the work can be either petitioned for 
by the front proprietors, or ordered by the city council, proprio motu. 


In the former case, the petition must be published, as is required by 
section first; and in the latter, in the absence of such petition, the city 
being regarded as a front proprietor, notice of the intention is required 
to be published in the official journal of the city, once a week during 
four weeks. The council is not allowed to order such work, unless 
they shall deeni it proper for the public interest, and so decide by a 
two-thirds vote of its members. In both cases, fronting proprietors 
are reserved the right of objection, and in case the work is ordered, are 
subjected to payment of two-thirds of the cost, the remaining third to 
be borne by the city, who is considered as owning the strip, or neutral 
ground, running through the middle of the roadway. 

Bienville street, which is that on which the paving was done, is not 

. a roadway through the middle of which exists a strip, or neutral ground. 
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It is an ordinary street, extending from sidewalk to sidewalk, and does 
not therefore come within the purview of section 2 of the act relied on. 

As there was no published petition on the part of the front proprie- 
tors, or no published notice of intention on the part of the city, it is ce 
clear the city authorities had no warrant, under any circumstances, to 
order the work and enter into the contract with the plaintiff, who, hav- 
ing acquired no right, can recover nothing from the defendant. 

The authority to make local assessments does not exist, unless une- 
quivocally conferred. It can be exercised no further than it is clearly 
delegated. Where the mode in which the authority shall be exercised 
is prescribed, it constitutes the measure of the power and must be fol- 
lowed. Abbott on Corp. p. 487; Dillon on Mun. Corp. Vol. I, p. 362, 
sec. 246; Cooley on Tax, 418; Burroughs on Tax., sec. 128, p. 372, 
ch. xix. 


















Judgment affirmed. 


Rehearing refused. 

















No. 8947. 
Juia 8. ARMSTRONG, WIFE OF G. H. Wricut, vs. H. A. ARMSTRONG. 





Parol eviderce is admissible between the parties to show error in an act of mortgage. 
Hence, it will be competent for a mortgagee to prove by parol evidence that there is an 
error in the act which restricts his mortgage to one-half of a piece of property, and that 
the real contract was that his mortgage should affect or cover the whole of the property. 


PPEAL from the Twenty-fourth District Court, Parish of St. Ber- 
nard. Livaudais, J. 









O. McRae Selph for Plaintiff and Appellee. 
John S. Tully for Defendant and Appellant. 







The opinion of the Court was delivered by 
Pocuk, J. The object of plaintiff in this litigation is to obtain judi- 
cial correction of an alleged error in an act of sale and mortgage. 
She states that she was the holder and owner of a promissory note of 
$2500, secured by mortgage on a piece of property owned in indivision 
and in equal shares by her brothers, Christian D. and Henry A. Arm- 
strong, when the former concluded to sell his share of the property to 
his brother. 
That at the instance of the purchaser she agreed to return and cancel 
- her original note, and toaccept in lieu thereof his individual note to be 
secured, as before, on the whole of the property originally mortgaged 
in her favor. : 
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She then charges that through the error of her attorney, who wrote 
the original draught of the act of sale from Christian Armstrong to his 
brother, her note was secured by mortgage on the property sold, to-wit: 
one-half only, and not on the whole of the immovable as agreed upon, 
and as her claim was originally secured. Alleging that although the 
defendant had frequently acknowledged that error and promised to 
rectify it, he has finally refused to execute the necessary act, she prays 
for judgment compelling him to execute the additional mortgage so as 
to secure her note on the entire property, and she joined to her action 
a prayer for an injunction so as to guard against any alienation or en- 
cumbrance of the property to the prejudice of her mortgage rights. 

The defense was a general denial and the judgment below is in favor 
of plaintiff allowing her all the relief which she prayed for. 

Defendant’s contention is that parol testimony is inadmissible to 
support plaintiff’s allegations, on the ground that such evidence is 
calculated and was intended to have effect against or beyond w!.at is 
contained in the act of sale and mortgage, and to prove a verbal mort- 
gage, in direct contravention of prohibitory laws. C.C. Arts. 2276, 3305. 

Hence, he objected to the introduction of all parol evidence in the 
premises and he has reserved his bill of exceptions to the judge’s 
adverse ruling. 

His counsel has industriously collected an immense array of authori- 
ties, principally decisions of this Court, and has submitted them to our 
consideration, in support of his proposition to the effect that parol 
evidence cannot be admitted against or beyond what is contained in 
the acts, and that no proof can be admitted of a verbal mortgage. 

The proposition is undeniable and is supported both by the textual | 
provisions of the Code and by uniform rulings in numerous judicial + 
adjudications. But this is not the issue of the case. 

The purpose of the proffered testimony was simply to show error, 
and it was clearly admissible for that object. 

It is a rule of universal jurisprudence that parol evidence will be 
heard to show error in a contract; it is susceptible of such proof only, 
and under proper allegations, parties will be heard to show that a 
valid existing instrument, from accident or error does not contain the 
real intention and meaning of the parties. 

The rule has been frequently considered by this Court, and has 
been invariably applied in that sense. 

Hence, it has been held that parol evidence was admissible to show 
that a mortgageor was to receive services besides interests on his invest- 
ment; to show error in the description of lands and boundaries of the 
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same in an act of sale, to show error in the name of the purchaser in a sale 
of immovable property ; to show error in the date of a receipt and even 
of a judgment. Rains vs. Kemp, 4 La. 319; Palanque vs. Guesnon, 15 
; La. 311; Belot vs. Donovan, 1 Rob. 257; Blanchard vs. Gloyd, 7 R. 
j ; 547; Hiestand vs. Forsyth, 12 R. 371; Robert vs. Boulat, 9 A. 29; 
» a Fleming & Baldwin vs. Scott et al. 26 A. 545. 
: The same principle was considered by the present Court, and we took 
: occasion to make a thorough review of our whole jurisprudence on the 
subject, which resulted in an unreserved re-affirmance of the doctrine. 
Levy vs. Ward, 33 A. 1033; See also Vignie vs. Brady et al. 35 A. 560. 
i Parol evidence was, therefore, properly admitted in this case for the 
purpose of showing error in the act of mortgage. An examination of 
that evidence has satisfied us that it conclusively proves all of plain- 
: tiff’s allegations on the subject of the alleged error, and hence we 
! q conclude that the judgment appealed from has done justice between 
_ the parties. 
Judgment affirmed. 
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No. 8928. 
HAMLET, Buiss & ELLIoTT vs. FLETCHER, WESENBERG & Co. 


In an action for damages where the causes of damage are set forth in such a manner as to 
enable the defendant to ascertain with reasonable certainty the grievances complained 
of and their nature, the suit should not be dismissed on an exception of vagueness in 
the allegations. 

Where a party proceeds by attachment against another. when at the time he is indebted to 
the one proceeded against for a larger amount than he claims,.and on trial a judgment is 
rendered against him for this balance and all costs, it cannot be held in a subsequent 
suit between the parties, that the attachment had been maintained. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Monroe, J. 


B. R. Forman for Plaintiffs and Appellants. 
Leovy & Kruttschnitt for Defendants and Appellees. 


The opinion of the Court was delivered by 

Topp, J. The plaintiffs are appellants from a judgment sustaining 
certain exceptions to their suit and dismissing the same. 

The exceptions were, first to the vagueness of the petition or its alle- 
gations, and second, of res adjudicata as to part of the demand. 
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The suit was for damages for an alleged violation of a contract and : 7 

for losses caused by the illegal suing out of an attachment. litig: 

The exception of vagueness relates to the first cause, and that of res here 

judicata to the last. TI 

1. The petition charges substantially : 4 to tl 

BA That the plaintiffs were engaged in conducting a saw mill, and were _ the » 
dealers in lumber and general merchandise at MeCalla, in the State of ~ Ww 
Alabama, with a moderate capital and good credit. That induced by — peti 

the solicitations of the defendants, they left their homes and business ~ whe 

at that place and removed:to the parish of St. Tammany, in this State, 4 of t 

and brought with them tools, and wagons, and hands at great expense, mee 

to construct a saw mill for the defendants on theirlands in said parish, 1. 

and to run the same. That the defendants obligated themselves to ae 

furnish materials, machinery, supplies and money for the construction trav 

and running of said mill and to sell to plaintiffs five acres of land ad- any 

joining the mill, at the net cost thereof, and grant them -the exclusive : ee 


privilege to cut timber from all their lands at one dollar per thousand ~ 
feet. e mat 


That the defendants were the contractors for building a bridge across but 
Lake Pontchartrain, for two millions of dollars, for the N. E. Railroad —_— 
Company, and they bound themselves to take and pay for all the lum- Vv 
ber plaintiffs could saw, while defendants were at work for said com- vag 
pany, at a stipulated price. 3 tior 

exc 


That they, plaintiffs, had faithfully performed their part of the con- | 
tract, built the mill, sawed and delivered lumber for defendants, ex- - 


ceeding $1758 85 and had ready for delivery 97,772 feet more and had, © ms 

done other work of value for them. That defendants violated their T 
agreement by failing to furnish a boiler for the mill of sufficient power ~ and 

and to make the advances promised for the running expenses of the 7 the 

mill. j A 
That, after plaintiffs had more than paid them for all theiradvancesin — 

lumber delivered, defendants with a view to break up their busi- ale 

ness and injure and harass them, maliciously sued out a writ of attach- clai 

ment against them for $1006 33, and caused to be seized thereunder for 
97,072 feet of lumber, 200 saw-logs, nine yoke of oxen, wagons, tools, age 
implements, etc., etc. ; ‘ = 

z That they were unable to bond the property seized, and it remained ] 
under seizure until the final trial of the cause, when a judgment was the 
rendered in their (plaintiffs) favor, by the effect of which the attach- I 


ment was dissolved and the property released. 
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That the attachment subjected them to heavy expenses in the cost of 


’ litigation, in the ruin of their business, in the destruction of their credit 
8 here and at their home in Alabama. , 
They estimate their damages for the violation of the contract and up 
3 to the issuing of the attachment at $100,000, and those resulting from 
oe a the writ at $25,000. 
tf & We have gone thus extensively into the charges or allegations of the 
7 petition, with a view to judge of their character, and to ascertain 
' whether they were sufficiently definite to afford the defendants an idea 


of the complaints made and grievances charged, to enable them to 
meet and answer them. 
1. We cannot discover from tle above review any difficulty on this 
) score. Tlee charges may, in the estimation of defendants, seem ex- 
travagant or even unfounded, but we do not think that they can be at 
4 any loss in discovering the grounds of complaint in the alleged causes 
, a of damage. 
The law does not require that a distinct and separate amount or esti- 
mate of damage should be ascribed or imputed to each cause alleged’; 
but all the charges may be assigned separately, and the total of the 
resultant damages lumped or given in the aggregate. 

We do not, therefore, find the petition obnoxious to the charge of 
vagueness or obscurity, to such an extent at least, as to justify the ac- 
tion or ruling of the lower court, with respect to it. This part of the 
exception should have been overruled. 

2. The exception of res judicata is based on the judgment rendered 
in the attachment suit referred to. “ae 

That suit was first instituted in the District Court of St. Tammany 

; and was subsequently removed to the United States Circuit Court, and 

there decided. . , 

As stated-it was brought by the defendants in the instant case to re- 
cover of the plaintiffs herein $1006 33 for advances made them and 
also for $5000 damages. The plaintiffs—defendants in that suit— 
claimed in reconvention the price or value of lumber delivered and 
for work done, time, labor, etc., $4162 72, together with $100,000 dam- 
ages for the same causes, substantially, that are alleged in this suit, as 
resulting from the violation of the contract as charged. 

Before the trial of that case, on motion of the respective parties, 
these items of damages were withdrawn. 


No damages were demanded in that suit as caused by the attach- 
ment, nor is it so claimed by the counsel of the defendants in this 
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case, but, as we understand the exception and their argument, it is 1 
contended that the judgment of the United States Circuit Court did ~ 


not dissolve the attachment, but on the contrary, the verdict of the 


jury and the judgment rendered thereon in that case, construed to- — 


gether, maintained the attachment. 


That, therefore, the validity of the attachment was a thing adjudged, 


and plaintiffs herein could not assert otherwise, or claim anything on 
account of its issuance and the proceeding under it. 


As stated before, the trial in that case resulted in a judgment in 4 


favor of the defendants therein and plaintiffs in this suit for $752 53, 
with interest and costs, as will be seen by the terms of the final judg- 
ment, which is here reproduced as follows : 


e 
“This cause came on to be heard on the motion herein made by de- 


fendants and intervenor for a new trial, and was argued by counsel; | 


on consideration whereof, the court refuses a new trial to the inter- 


venor, and as to the defendants, the court orders that the judgment — 


herein rendered on 3d June, 1882, be so modified as to read as follows: 

“By reason of the findings and verdict of the jury herein entered on 
3d June, 1882, it is ordered, adjudged and decreed that the defendants, 
Hamlet, Bliss and Elliott, do have and recover of and {from the plain- 
tiffs, Fletcher, Wesenberg & Co., and of John F. Fletcher, William 


Wesenberg and Thomas O’Connor, the individual members of said — 


firm, in solido, the sum of seven hundred and fifty-two dollars and 
fifty-three cents, with five per cent per annum interest thereon from 
28th April, 1882, till paid, and costs of suit. 

“It is further ordered, adjudged and decreed that, on the interven- 
tion of Newton L. Wilson, there be judgment in favor of said Fletcher, 
Wesenberg & Co., and against the demand of the said intervenor, 
Newton L. Wilson, with costs of intervention.” 


It is difficult to understand how Fletcher, Wesenberg & Co., ata 


time when they were actually in debt to Hamlet, Bliss & Elliott, could 7 
legally sue out an attachment against their property and detain it un- — 


der seizure for months. Yet they did it, according to this judgment 
which they invoke. It seems that common sense and common justice 
would alike declare that the writ under such circumstances was illegal 
and unwarranted. 


The judgment itself virtually so declares, when by its terms it con- : 
demns the plaintiffs therein to pay the costs of the attachment—that — 


is all costs—and also a balance found owing the defendants. 
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it is 7 Nor is the force of these facts and this conclusion affected by the 
did @ purely technical objection, that the verdict of the jury allowed, first, 
the @ the claim of the plaintiffs, and secondly, the claim of the defendants 


































to- @ set up in their answer for a larger amount, and the first allowed, was 
@ followed or accompanied by the words “with privilege on property at- 

ed, @ tached.” This finding or these words cannot with us outweigh the 

on @ language and decretal part of the judgment, and its final and conclus- 
@ ive determination and adjudication of the rights of the respective par- 

‘in @ ties at the commencement and end of that litigation. 

53, of As we construe the judgment, the attachment of Fletcher, Wesen- 

ig- @ berg & Co., against Hamlet, Bliss & Elliott, plaintiffs in the instant 


case, was not maintained, but was held and decided to have improperly 
le- and illegally issued. 
1; The plea of res adjudicata was, therefore, incorrectly maintained. 
It is, therefore, ordered, adjudged and decreed that the judgment of 


r- 7 
1 the lower court be annulled, avoided and reversed, and it is now or- 














nt a] 
‘a: dered, adjudged and decreed that the case be remanded to the lower 
- court to be proceeded with according to law, costs of appeal to be paid 
J by the appellees, and of the lower court to await the final determina- 
- tion of the cause. 
m 
id 
id 
m No. 8984. 
C. L. HarDEMAN vs. TABLER, CroupuP & Co. 
i- 3 Under the facts disclosed by the evidence the judgment appealed from is, in all respects 
r, 3 correct. 
r, q A partnership for doing work of construction on a railroad is an ordinary partnership and 
does not impose solidary liability on the partners. 

PPEAL from the Civil District Court for the Parish of Orleans. 
° Lazarus, J. 
ig 
- @ R. H. Marr for Plaintiff and Appellant. 
‘a Chas. S. Rice tor Defendants and Appellees. 
Qe.” 
1 


The opinion of the Court was delivered by 

FenNER, J. The defendants had contracted with the New Orleans 
and North-Eastern Railroad Company for the construction of its road- 
bed on thirty sections, being numbers 24 to 53 inclusive, of which about 
six and one-half sections lay on Honey Island, being numbers 34 to 40 in- 
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elusive. For the embankment on these last named sections they were to § clain 
receive thirty-seven cents per cubic yard. The contract provided that @ work 
the work was to be completed by November 15, 1882, and contained a ~ fend: 
stipulation to the effect that if, from any cause whatever other than — and ¢ 
acts of the company, the’ contractors should “ be prevented from, or 4 3 Th 
delayed in, proceeding with or completing the work according to this’ — ‘man 
contract, or shall not commence or proceed with the work to the satis- vent 
faction of the chief engineer, it shall be lawful for the railroad company 4 Tl 
to give, or cause to be given, notice in writing * * * requiring | plait 
them to enter upon, commence and regularly proceed with the work; — Pl: 
and in case they shall for seven days after such notice, make default 
in commencing or regularly proceeding with the work, it shall be law- 3 sot t 
ful for the said company to employ any other person or persons by — paire 
contract to proceed with said work and complete the same; and, on ‘ — 
the expiration of said notice, the said contract shall, at the option of — 
said company, become void as to said Tabler, Crudup & Co.” " 
The obvious and admitted object of this provision was to secure the 
company in the completion of the work, by enabling it to require its 
continuous prosecution with such vigor and progress as to satisfy the — Ww 
engineer that it would be duly completed. ; tofor 
On the 5th of June, 1882, the defendants entered into a contract with ; railr 
the plaintiff, C. L. Hardeman, by which they sub-let to him “that part — “to. 
of the work on Honey Island, N. 0. & N. E. R. R. Co., known as sec- | to cc 
tions 36 and 37, to be done and completed in the time and manner as re- — neve 
quired by engineer in charge,” and by which Hardeman agreed to do the _ tract 
embankment work at the price of twenty-six cents per cubic yard. q was 


or he 


acce] 


Th 
close 


Hardeman entered on the work and proceeded satisfactorily with the 4 Al 
same until October 23, 1882, on which date he abandoned his contract — sub- 
with defendants and entered into a direct contract with the railroad 3 The 
company, by which he and another person, McNamara, were tocomplete worl 
the work at the price of thirty-five cents per cubic yard for embank- q pric 
ment work. g Ne 


Down to the date of October 23d, for all work done by Hardeman, | tions 
defendants collected from the company, thirty-seven cents per cubic @ 
yard, and were required to pay Hardeman only twenty-six cents per 
cubic yard, making a clean and legitimate profit of eleven cents per ~ 
yard. Such would have continued to be the case, had Hardeman com- — 
pleted the entire work under, and according to, his contract. 


The present suit is brought by plaintiff to recover a balance due for 
work done by him prior to October 23, 1882. Defendants reconvene 
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claiming damages resulting from plaintiff’s acts in abandoning his 
work and in inducing the eompany to annul the contract with the de- 

































la 4 : fendants and to give plaintiff and McNamara the work under a new 
an q and direct contract. 
or 4 a There was judgment below in favor of plaintiff on the principal de- 
his” mand, and in favor of defendants, for a larger amount, on their recon- \ 
is- ventional demand. 
ny a The only serious question in contestation on this appeal is as to 
ng 4 plaintiff’s liability on the reconventional demand. 
ks 9 Plaintiff’s position is, substantially : that the railroad company had, 
ut or had not, the right to cancel its contract with defendants; if it had Pa 
"4 not the right, then the latter’s recourse against the company is not im- 
oy paired; if it had the right to cancel it, then the company had the right 
. P to make a new contract. with anybody and plaintiff did no wrong in 
of accepting such contract. 
al The argument is plausible but not sound, as applied to the facts dis- 
ts closed by the evidence. 
~ We are quite satisfied that, under the terms of the contract as here- 

tofore quoted and under the notices given in accordance therewith, the 
na railroad company had acquired the option to avoid the contract and 
t “to employ any other person or persons to proceed with the work and 
— to complete the same.” But we are equally satisfied that the company 
a never intended or desired to exercise that option as to the whole con- 
e & _ tract, nor as to any part of the work upon which satisfactory progress 

was made. 
e 4 All the work on Honey Island, with the exception of the two sections ° 
t 3 sub-let to Hardeman, was being done by Tabler, Crudup & Co. directly. 
iy The company exercised its option only so far as to take from them the 
oa work on section 38 and to re-let that section to one Rembrandt at the 
- 7 price of thirty-five cents per cubic yard. 
No complaint whatever was made as to the work on Hardeman’s sec- 

, @ tions and not the slightest disposition existed to interfere with the 
7 contract as to them. . 
, But, when Hardeman heard of the action with reference to section 
- 8 and of the advantageous contract which Rembrandt had secured, he 


conceived the idea of abandoning his contract with defendants and of 
obtaining a like advantage by direct contract with the company. 

The company was exceedingly solicitous about the progress of the 
work on Honey Island. It was liable to overflow and it was matter of 
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great importance to have it completed before the coming on of the # 
winter floods. . 
Hardeman initiated his proceedings by a telegram to the chief engi- ~ 
neer inquiring whether he could not be guaranteed thirty-five cents — 
per cubic yard for his work. He was referred to the division engineer. 4 
He told that officer that he could not and would not continue the work — 


under his contract with defendants, that he abandoned that contract 
and would not proceed under it; but proposed in behalf of himself — 
and McNamara to complete the work if it would give a direct contract — 
at thirty-five cents per cubic yard. 
The company was thus confronted with the necessity of either making — 
this direct contract or of seeing the work abandoned by the only organ- ~ 
ized force at hand capable of doing it. 
The evidence is positive that the only reason of the company’s action — 
was Hardeman’s positive refusal to proceed under his contract with 
defendants and his declaration that he would abandon the work unless 
he got the new contract. 
Hardeman justifies his course by the fact that the higher price allowed @ 
Rembrandt and defendants for work on either side of him, enabled — 
them to pay better wages to hands than he could do and would thus 
rob him of his hands. We can well understand that this might have 
made his contract a losing one, but it did not affect or impair his obli- 
gation to perform it. Neither defendants nor the company had assumed 
any obligation to him as to the prices which they should pay for labor | 
nor as to the price at which they should let or sub-let other work to 
other persons. Their liberty in these respects was entirely untram- ~ 
melled, and their action afforded him no lawful release from the obli- — 
gations of his original contract. _ 
Satisfied, as we are, that Hardeman’s action and abandonment of his 
own contract with defendants were the sole causes which provoked the 
rescission of the company’s contract with the latter as to sections 36 
and 37, we cannot suffer Hardeman to profit by his own wrong, but 
must hold him liable for the damages occasioned to defendants thereby. © 
C. C. 2769. 
These damages have certainly not been over-estimated by the judge @ 


aquo. .-: 
Plaintiff complains of the judgment on the principal demand in not © 
condemning defendants in solido as commercial partners. { 

It is well settled that a partnership for constructing a railroad is ~ 
ordinary, and hence does not impose solidary liability on the partners. — 
McGehee vs. McCord, 14 La. 362; Moores vs. Bates, 13 A. 40. 


Judgment affirmed. 
Rehearing refused. 
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No. 9196. 

the | s 
SUCCESSION OF Mrs. ELizA VANCE. 

gi- A fund bequeathed to a charitable institution of New Orleans, which is under the adminis- 
nta al tration of the City Council, cannot be diverted by the Council to another institution un 
a der’ the admistration of a State Board. 
er. © A bequest to the City Insane Asylum, wherein the insane of the city alene are cared for 
ork cannot be expended for the benefit of the State asylum, wherein the insane of the whole 
act 4 State are cared for, even though the city insane have been removed from the local asy- 
elf lum to that of the State. 

Quire ;—whether the City Council may net receive and administer the bequest for the City 
act : : ; J 

insane who are confined in the State Asylum. 
ng ; A PPEAL from the Civil District Court for the Parish of Orleans. 
.n- ‘. Tissot, J. ; 
on a B. R. Forman for the State Insane Asylum, Appellant. ; 
ith Teovy & Kruttschnitt tor the Executor, Appellee. 
>88 , Page 

a The opinion of the Court was delivered by 
ed — MANNING, J. Eliza Vance made her will in June 1879 giving three 
ed .@ hundred dollars to each of four “ charitable institutions, all of the city 
us @ of New Orleans, viz the little Sisters of the poor; the Home of the 
ve @ aged and infirm; the Louisiana Retreat; the Insane Asylum,” and 
li- @ directed the residue of her estate (after numerous legacies) to be equally 
ed @ divided between five of her grandchildren and these four institutions. 
re @ She died in July 1882. 
i 4 When her will was made and at the time of her death there was an 
ie institution at New Orleans, called the Insane Asylum, but in Septem- 

ber following it was discontinued, and the patients under treatment 
is therein were removed to the State Insane Asylum at Jackson. That 
he institution now claims the benefit of the testatrix’ bounty, because the 
36 indigent insane that were in the one designated by the testatrix have 
nt been transferred to it, and all of that class who shall hereafter be simi- 
y. “@ larly affected and who would in consequence have been sent to the city 
a asylum will hereafter be sent to the State asylum. 
og In August 1883 the City Council by formal ordinance assigned all the ; 
‘ _ fight and interest of the city in and to Mrs. Vance’s legacy and resid- : 3 
na uary bequest to the Board of administrators of the State Insane Asylum, ee. 
6 and the President of that Board makes the present demand for the 
acy and bequest, which is in the form of an opposition e execu- 

i legacy and bequest, whicl the f f an opposition to th 


tor’s account, he having ignored the City asylum because it no longer 
existed and refusing to consider the State asylum as the legal trans- 
ferree of his testatrix’ bounty. 
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We are cited the text of the Code directing that donations for the 
benefit of a hospital or of the poor of a community shall be accepted 
by the administrators thereof, Rey. Civ. Code, art. 1549—community 
here meaning municipal corporation, vide French text—and the legal 
conclusion is said to result that the administrators of the State asylum 
have the right to receive and administer this legacy. But that is a. 
non-sequitur. That article gives the City Council the right to accept 
this donation as administrator of the community whose poor were to 
be benefitted by it, but the question here is, not who may accept, but 
whether they who can accept can also divert the fund. 

The objects of the testatrix’ bounty were the indigent insane who 
were housed, and were hereafter to be housed at the City Insane Asy- 
lum. She made a similar provision for another asylum for the same 
unfortunate people—the Louisiana Retreat—where attendance, shelter, 
and support are furnished for pay, while at this everything was neces- 
sarily gratuitous. By designating these two she meant to confine and 
did confine her bounty to the insane of New Orleans. Now it is obvious 
that if the fund is paid to the administrators of the State asylum, and 
is administered by them as a fund of that institution, the indigent 
insane of New Orleans will benefit by it only so far as they are a com- 
ponent part of that larger aggregation of unfortunates, afilicted simi- 
larly to themselves, who are inmates of the State institution, and there 
will thus be a partial and considerable diversion of tlie fund bequeathed 
for their sole benefit. ; 

It is not at all necessary for us to enter upon the discussion or con- 
sideration of the rules adopted and applied by the English Chancellors 
in construing bequests for pious uses. We have only to search for the 
intention of the testatrix (and it is not difficult to find) and to give effect 
to it; Or rather in the present controversy, for we can go no further 
just now, to prevent the fund consecrated by her to one purpose being 
diverted to another, and we think it would be diverted by recognizing 
the opponent as legally entitled to it for the use of an institution which 
would distribute it among a large class of insane, of whom the persons 
really entitled to it form only a part. 

An inversion of this mode of applying a charitable bequest is illus- 
trated in Succession of Mary, 2 Rob. 438, but the principle is the same. 
There the bequest was to the ofphans of the first municipality, and the 
claim was made of it for the male orphans cared for by a Catholic Asso- 
ciation. The bequest was to all. The claim was for a part. Here the 
bequest is toa part. The claim is for all. The claim is not sustained 
in either case. 
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he It may be that the legacy and the residuary bequest have not abso- 
ed lutely lapsed. The ordinance of the City Council assigning them to 
ty 3 the opponent is null, but it is not necessarily a renunciation of them. 
al Whether the Council can or will accept and administer the fund for 
im the benefit of those for whom the testatrix intended it is a matter not fs 
} of present concern to us. If the indigent insane of the City are the 
pt sole recipients of it, there seems to be no satisfactory reason why the 
to 7 legacy and bequest shall not be maintained. The locus where these 
ut unfortunates are detained is not a material consideration. The object 

of the testatrix was to relieve their destitution and assuage the rigour 
10 of their lamentable condition. The City Council is the administrator 
j- @ of the fund she has donated for that purpose. The Council may apply 
le but cannot divert it. e ee: 
r, § The State Asylum is therefore without interest in the distribution of 2 
» 2 the assets of this succession. - 
d Judgment affirmed. 
is 9 
d 
it 


No. 9191. 


- ¥ New ORLEANS AND NortH EASTERN RAILROAD COMPANY vs. MISs8- 
ISSIPPI, TERRE-AUX Burs AND LAKE RAILROAD COMPANY. 


e : 

l fi A preliminary injunction can issue to maintain a plaintiff in possession. but should not be 
allowed to oust one in possession of property. 

,a PPEAL from the Civil District Court for the Parish of Orleans. 

; : he Houston, J. 

5 


Robert Mott and W. D. Denegre for Plaintiff and Appellant. 


E. D. White and Kennard, Howe & Preutiss for Defendant and Ap- 
pellee. 


The opinion of the Court was delivered by 

BermupeEz, C.J. The plaintiffs appeal from a decree dissolving on 
bond and on the face of the papers, the injunction herein issued, on 
their application. 

The complaint is substantially that the plaintiffs have a right of way 
through St. Claude or Goodchildren street, in this city, by municipal 
concession; that while they were about using this privilege, the de- 
fendants enjoined them from doing so; that the case was put at issue 


by the defendants therein, and was about to be tried, when the plain- 
36 
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tiffs, on their own motion, discontinued the suit, thus dissolving the 
writ; that, between the institution of the action and the withdrawal 
thereof and during the existence of the injunction, the defendants took 
possession of the street, using it for their purposes; that the petitioners 
are entitled to enjoy t'.e franchise granted by the city and to remove 


the constructions put on the street by the defendants, during the pen- - 


dency of their injunction suit. 


The prayer now ts for an injunction to prevent the defendants from 
in any way interfering with the plaintiffs in removing the railroad, its 
buildings and constructions of every kind from the part of said street 
allotted to them, and from interfering with petitioners in constructing, 
maintaining and operating on their own tracks, and, that after proceed- 
ings, there be judgment for thirty-five thousand dollars damages in 
their favor. 


The defendants first took a rule to have the injunction dissolved on 
bond and nezt, another rule, for the same purpose, but on the face of 
the petition. 

The court allowed the injunction to be bonded and besides dissolved 
it otherwise, unqualifiedly. 

The suit has two objects, which are sought to be at once accomplished, 
namely: to resume possession of a street or of part thereof, of which 
the plaintiffs claim once to have had possession and to remain in pos- 
session of a part of the street of which it has the possession, actual or 
constructive. 


The prayer is to prevent the defendants from interfering with the 


plaintiffs in ejecting them and in using their (plaintiffs) right of way 


on said street. 

It appears from the petition and also from the defenses set up that 
two possessions are imperilled: that of the plaintiffs by the defendants 
and that of the defendants by the plaintiffs, while it is apparent that 
the street is a wide street, ample enough for the purposes of each com- 
pany, touching which there should be no collision of rights. 


The plaintiffs cannot be permitted to oust the defendants who are in 
actual possession, (whether rightfully or not is now immaterial), by a 
preliminary injunctidn; while the defendants cannot be allowed, on a 
bond or otherwise, on the showing made, to dissolve the injunction, so 
as to consider themselves authorized thereby to interfere with plaintiffs 
in the enjoyment of their possession. 22 A. 512; 24 A. 154; 33 A. 
133, 560. 
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The lower court erred in dissolving the injunction unqualifiedly. It 
could and should have been dissolved so far only as it proposed to for- 
bid the defendants from interfering with the plaintiffs in removing 
their road, with its buildings and constructions, from that part of the 
street of which the defendants were then in possession. The judgment 
should be such as will maintain the previous status in quo until the ss 
determination of the merits. ; 
: It is, therefore, ordered and decreed that the judgment appealed 
‘ from, so far as it dissolves the injunction forbidding the defendants 
from interfering with the plaintiffs in their own possession, actual or 
_— constructive, of the portion of the street allotted to them by the city 

authorities, be reversed and that the rule to dissolve to that extent be a 
dismissed ; and it is further ordered that, so far as the judgment dis- 
solves the injunction prohibiting defendants from interfering with the 
j plaintiffs in removing the tracks, buildings and constructions of defend- 4 

ants on the portion of the street allotted to them by the city authorities, . 
f it be affirmed; appellees to pay costs in both courts. 


































Rehearing refused. 








No. 9019. 


Wripvow Pact Etor vs. Victor Etor. 


The opinions of witnesses who are not physicians or experts in matters of insanity, touching 
; thefcondition of the mind of a human being, are entitled to little or no weight as evi- 
' dence in a trial involving the alleged insanity of a person. ia 
Such witnesses should state facts and incidents in the life and conduct of the party, from 
which the court alone is authorized to draw inferences and legal deductions touching 
the true condition of the mind of the person on trial for interdiction. 
Great weight and legal effect will be given to the opinion and report of physicians and ex- 
perts appointed to inquire into the condition of the party. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Houston, J. 


L. Marrero for Plaintiff and Appellant. 
Branch K. Miller, Curator ad hoe, contra. 





The opinion of the Court was delivered by 
Pocut, J. This is an action for the interdiction of the defendant, 
who is now under sentence of death for the murder of his wife. 





« 
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The plaintiff, his mother, alleges that he is of unsound mind and 
wholly irresponsible for his actions, and that he has been in that con- 
dition from his infancy, insanity being hereditary in his family. 

The case was tried contradictorily with a curator ad*hoc appointed 
by the court, and the judgment was against plaintiff. Hence this ap- 
peal. 

Under the order of the court the defendant was thoroughly exam- 
ined by a commission of eminent physicians who, in an able and elab- 
orate report, informed the court that, in their opinion, the defendant 
was not insane or-of unsound mind, and that he was responsible for 
his actions. 

All the proceedings in the case were carried on with great legal ac- 
curacy, and every facility was extended to the mother in her last and 
desperate effort to rescue her son from his impending doom. 


Her counsel introduced the testimony of a large array of witnesses, 
principally friends and neighbors, who had known the defendant for 
several years, and who all joined in the opinion that the defendant, 
Eloi, is a person of a low order of intellect, an imbecile or a man 
wholly incapable of taking care of his own person or of managing his 


own affairs. A few of the witnesses went so far as to say that Eloi 
was and had always, been a person of unsound mind and wholly irre- 
sponsible for his actions. 


As should be naturally expected in a case of such importance and of 
such immense consequence to one of our fellow-men, we have read, 
considered and closely analyzed all that testimony, and we leave it 
with the painful conviction that it falls short of its intended effect. 

None of the witnesses introduced by plaintiff are physicians or ex- 
perts in matters of insanity. Hence it follows that under elementary 
rules of evidence, little or no weight can be given to their opinions as 
to the mental condition of the defendant. 


It is worthy of particular notice, that notwithstanding the repeated 
efforts of the district judge, and of the counsel on both sides to draw 
from the witnesses statements of facts and of actions in the life of the 
defendant, on which they based their conclusions touching the state of 
his mind, the record is almost barren of those essential requisites in the 
trial of such an issue. _ 


On the other hand, it is gratifying to us to have noticed that in their 
report the eminent physicians who composed the commission de luna- 
tico inquirendo, are by no means as bold in their assertions, and that 
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every conclusion or expression of opinion which they report is based 
on, and amply supported by, facts which they discovered, either in 
their examination of the- defendant, or- in the evidence of witnesses 
whom they examined. 

Their report, taken in connection with the testimony adduced on the 
trial, has entirely satisfied us of the correctness of the judgment ap- 
pealed from. 









Judgment affirmed. 

















‘No. 8684. 


FEeLrx BELLOCg ET AL. vs. P. G. GIBERT ET ALS. 






Where the payment of the price of immovable property is resisted on the ground that the 
vendor was not the sole owner, but that another party had an interest in it, and the ven- 
dor agrees that, if this other party will renounce in his favor, ‘he shall share the price 
with him when collected, such agreement can be proved by parol and if proved should 
be enforced. 

Nor will the disclaimer made of title in the act of renunciation estop the party from recovery 
under the agreement or be used to show that the party had no interest"and that the 
agreement was a nudum pactum. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Houston, J. 













Blanc & Butler for Plaintiffs and Appellees. 
Albert Voorhies for Defendants and Appellants. 











The opinion of the Court was delivered by 
Topp, J. The plaintiffs sue to recover of the defendant, P. G. Gibert, 

as tutor of the minor children of his deceased wife, Charlotte Coralie 

Bellocq—and in said capacity representing her succession—and of him 

personally, the sums stated in the petition, being the proceeds or price 

in part of “certain immovable” property, situated in the village of 

Mandeville, parish of St. Tammany. They allege, in substance, that 

the said Charlotte Coralie Bellocq and her said husband, Gibert, made 

a verbal agreement to pay them a certain amount out of the price of 

said property, which she, Mrs. Gibert, had sold, and the paymént of . 

which was being resisted, if they, the plaintiffs, would make a renun- 

ciation in her favor of any rights they, the plaintiffs, might have to the 

property. That they made the renunciation in question, but that when 

the price of the property was collected by Gibert, after the death of his 

wife, he refused to pay them the amounts promised or any part thereof. 
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The defendant filed a number of exceptions to the petition, which 
were overruled, and we think properly, as they denied a plain cause of 
action and set up matters entirely foreign to the substance and merits 
of the demand. 

The defendant answered by a general denial, specially denied the 
agreement alleged and made a reconventional demand for an amount. 
larger than that claimed by plaintiffs. 

From a judgment in favor of the plaintiffs against him, as tutor, for 
the sum claimed and dismissing the reconventional demand, the de- 
fendant has appealed. 

As the defendants’ counsel is silent in his brief and argument before 
this Court with respect to the action of the lower court on the recon- 
ventional demand, it may be considered as eliminated from the contro- 
versy, leaving alone to be considered the issue raised by the pleadings 
touching plaintiffs’ demand. 


The facts bearing on the litigation, are substantially these: 


The plaintiffs—Felix, Paul and Marie Belloeq, and Charlotte Coralie 
Bellocq (Mrs. Gibert), were brothers and sisters, children of the late 
Jean B. Bellocq and his wife Odile Derbes, to whom the Mandeville 
property mentioned in the pleadings belonged in community at the 
time of their death. 


Jean Bellocq died in 1856. His widow, in 1860, conveyed the prop- 
erty to her daughter Charlotte by private sale. In 1866, Charlotte 
Bellocq, then the wife of the defendant Gibert, ‘sold the property to 
one Charpaux, under the condition that the purchaser could withhold 
the price until certain incumbrances on the property were removed, 
and a clear title could be given. 


The next year Charpaux sold to one Vallette on the same terms. 


In 1872, Charpaux, for the use of Vallette, brought suit against Mrs, 
Gibert and husband to annul the sale in question on the ground—among 
others—that Mrs. Gibert was not the sole owner of the property 
and that it had belonged to the community between Jean B. Bellocq 
and his wife, and the rights of the other heirs of said Bellocq thereto 
had, never been divested. 


Mrs. Gibert and her husband were represented in said action of nullity 
- by Fergus Fuselier, Esq., an attorney at law, who, about the time the 
suit was instituted, wrote and sent to Paul Bellocq, one of the plain- 
tiffs in the instant suit, the following communication which we trans- 
eribe in full : 
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‘““New ORLEANS, March 22d, 1872. 





** Mon Cher Paul: 

“ Jai vu Gibert et causé avec lui de l’affaire en question. II est 
parfaitement convenu que le prix de la vente faite a Mr. Charpaux sera 
également divisé entre les parties interressées, si on parvient a le faire 
payer, chose dont je ne doute pas si toutes les parties fournissent une 
q ratification. 

‘ ““Vois les héritiers et je passerai au magazin ce soir, prendre la re- 
ponse, atin de faire, desuite, ce qui sera nécessaire. 
“Tout a toi, 
“ FerGus FUSELIER.” 







































Upon receipt of this note Paul Bellocq communicated with his co- 
heirs referred to—and his co-plaintiffs herein and getting their consent ‘ 
to the proposition contained in the note, reported this fact to Mrs. 
Gibert and husband, who, thereupon, agreed to pay to the plaintiffs, ; 
in equal shares with Mrs. Gibert, the price for which the property had 
been sold by her, so soon as the same was collected from the purchaser. 


The proposed ratification was then made by the plaintiffs in a formal 
act passed before a notary and in terms full and complete. 


The action of nullity brought by Charpaux, referred to, was pending 
for several years, and was finally brought by appeal to this Court and 
was therein finally decided in favor of Mrs. Gibert, on the 10th Febru- 
ary, 1879. By reference to the opinion in the case it will appear that 
Mrs. Gibert’s success in defeating the action resulted mainly, we might 
say entirely, from the effect of the ratification in question. 


After the determination of this suit the plaintiffs, doubtless, with a 
view to assist in the collection of the price and to meet any possible 
objection of the purchaser of the property, just prior to the institution 
of a suit for the recovery of the price, confirmed their previous:ratifi- 
cation by what is termed a quit claim deed. 


In 1879 this suit for the price was brought against Charpaux by 
Gibert, as tutor of the minor children of his wife—who had in the 
mean time died—and terminated in a judgment in his favor, upon which 
the money, was realized in June, 1881—amounting, after deducting all 
expenses, to $3028 40. 

Under the alleged agreement the plaintiffs—each of them—would be 
entitled to one-fourth of said amount ($757 10), as claimed in thig suit. 
The defendant repudiated or denied the agreement and refused to pay . 
the money and the pivotal question in the case is that touching the 
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existence of the agreement in question and its legal effect if there ever 
was one. 

In the foregoing statement we have made‘nention of this agreement 
as a fact proved, for the evidence on this point—which we have care- 
fully examined—leaves no doubt on our minds that it was made, and 
that it was fully understood by the parties during the many years that’ 
the litigation was pending touching the property and for the recovery 
of the price of it. It became, as it were, a settled family matter often 
referred to and discussed. 

The chief contention in the case, however, made by the defendant’s 
counsel, is that this alleged agreement was but a verbal one, and that 
parol evidence to prove it was improperly admitted; and to the admis- 
sion of such testimony bills of exception were taken, to be found in the 
record. 

The objection was, substantially, to the effect that the agreement 
related to rights in or to immovable property, and should have been 
in writing, and besides, that the evidence offered sought to contradict 
the written act of ratification or renunciation of the plaintiffs, in which, 
title to the property had been disclaimed by them. . 


We think, after mature reflection, that the objection was wholly in- 
applicable to the character of the demand and the issues and the facts 
of the case, and that, therefore, it was properly overruled. 


The plaintiffs in this suit are not asserting any title to immovable 
property or any real right thereon. There is no such issue raised by 
the pleadings. It is simply an action to recover a sum of money under 
a verbal promise to pay it. The testimony objected to, related solely. 
to this promise and was not offered or designed to establish any interest 
in or right to immovable property. In truth, the agreement was directly 
predicated on the fact assumed or acknowledged by all parties thereto, 
that the plaintiffs had an interest in the immovable referred to. That 
immovable, or the rights of the plaintiffs thereto or thereon, did not, 
therefore, form the object of the agreement. Its solé purpose was to 
ensure the collection of the price of the property—which one of the 
parties had sold—and which none of them wished or sought to recover. 
The consideration and the sole consideration which was to entitle the 
plaintiffs to share in that price was that they should do a certain act, 
and that was to renounce in favor of one of the parties—Mrs. Gibert— 
any,and all interest in the immovable, which was deemed essential to 
her success inthe pending suit and as ensuring the realization of the 
price. 
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The plaintiffs paid the stipulated consideration, they executed the 
promised act of ratification and renunciation, and so far as that act is full 
and sweeping in its language and disclaims all right and title to the 
property in plaintiffs, and acknowledges Mrs. Gibert as the true owner, 
to the same extent should it be regarded as the complete and strict ful- 
fillment by the plaintiffs of their part of the agreement—the entire and 
literal payment of the consideration—and as conclusive proof of such 
payment, instead of being used as evidence of a want of right in plain- 
tiffs to make the agreement and to recover under it by reason of their 
tecessary disclaimer of title to the property. The renunciation they 
agreed to make, and did make, would have amounted to nothing with- 
out such disclaimers. They were intended to operate in favor of Mrs. 
Gibert and against her adversary in the contemplated or pending suits, 
and had to be shaped and formulated to such end. And instead of be- 
ing opposed to plaintiffs’ claims in this actian, it should be pointed 
at as the very best evidence of the payment of the consideration or 
the fulfillment of the condition of their contract, upon which alone 
they could be entitled to recover the amount claimed. 

The contention of the defendants’ counsel amounts practically to 
this: 

That a party seeking to recover the price of property, finds himself 
in danger of losing his suit by the assertion on the part of the buyer, 
that he, the seller, was not the owner or sole owner of the property 
when conveyed, but that it belongs in whole or in part to another, 
that co remove the danger and insure his success in the suit, he induces 
that other person to renounce in his favor, in consideration of sharing 
the price of the property with him when collected; and when the re- 
nunciation is made and its purpose accomplished, and the money in 
hand, and the party renouncing asks for his share, his renunciation can 
be held up to him and he be told that it furnishes an absolute bar and es- 
toppel of his claim to share in the price of the property. That his 
disclaimer of title is fatal to such right. 

We do not think such contention is well founded, and whether the 
property was movable or immovable, it would not affect the question 
of the admissibility of evidence to prove the agreement which led to 
the renunciation and the impossibility of turning the language of the 
renunciation to defeat the agreement. 

If this was an action on the part of the plaintiffs to recover their 
father’s community interest or the interest inherited by them from him 
in the property, against the purchaser or its present owner, under the 
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title derived from Mrs. Gibert, their sister, in such case their claim” 
could be successfully met and their pretensions forever barred by their — 
renunciation in question and the disclaimer therein contained. The @ 
rule invoked and the objection urged by the defendants would, in the , 
supposed case, be strictly applicable and their effect irresistible; but — 
they find no place in the present instance and under the real facts and ; 
issues of this case. ; 

The letter of the attorney was also properly admitted as leading up 
to the agreement and in corroboration of it. 

The other documentary evidence offered may be regarded in the — 
same light, and as in fact affording legal proof, that at the time the — 
agreement was entered into and the renunciation made, the plaintiffs — 
had a snbstantial and real interest in the property by inheritance from — 
their father. 

Nor in view of this fact and other circumstances of the case pre- — 
sented, can the agreement, in whatever light we regard it, be held a — 
nudum pactum, as contended by the defendants’ counsel. 

The counsel has also suggested that at the time the agreement was — 
made, Mrs. Bellocq and another son of hers were then living, and was — 
subsequently died, and that the amount or amounts that plaintiffs ’ 
would be entitled, in any event, to recover would be affected by said — 
fact. We cannot discover the force of this suggestion. Louis Bellocq — 
died before his mother ; his interest, under the agreement in question, 
passed to his mother and his brothers and sisters, and «pon Mrs. Bel- 
locq’s death, the interest thus inherited by her, passed equally to her 
four children, the plaintiffs and Mrs. Gibert. If the sale of Mrs. Bel- 
loeq to her daughter, Mrs. Gibert, was simulated, and in point of fact 
she retained to her death her community interest in the property; 
when that event happened, such interest passed to her children alike. — 

If the sale to Mrs. Gibert was real, still her agreement to share — 
equally with the other heirs, was, under the circumstances of that agree- ~ 
ment, binding on her, although in point of fact she might have had ~ 
when she sold the property, the largest interest in it. 

For these reasons, the judgment of the lower court is affirmed with 


costs. 


DissENTING OPINION. 
BermupDez, C.J. The relationship between the parties, their ‘heir- 
ship, as the issue of the same authors, are matters entirely foreign to 
this litigation. 
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laim © The claim avowedly rests exclusively upon the agreement declared 





their — upon and which is said to have been entered into previous to the con- 
The @ fection and signature of the act of ratificatification of the sale of the 
the © real estate in question. 
but - The plaintiffs should recover in the event only that the agreement 
and | was legally proved. 
They claim that it is established by : 

; up 1. Aletter from the attorney-at-law, who, at the time represented 

Mrs. Gibert in the suit for the price, brought against the purchasers of 
the | the property. 
the @. 2. The act of ratification signed by the plaintiffs and used by Mrs. 
ifs @ Gibert. : 
om 3. Oral testimony. 

It does not strike me that an attorney-at-law who institutes a suit 
re- in the name of a vendor against a vendee, to recover the price of sale, 
da has any legal authority on that account to offer to outstanding parties 

| whose intervention, in the shape of a ratification is necessary for re- 
yas covery, a participation in the proceeds when realized. Even then, the 
as letter does not purport to have been authorized by the plaintiffs in the 
ffs suit, but simply by her husband. 
‘id ; There is no evidence to show, except the ipse dizit, that the attorney 
cq was empowered even to that extent. It is after all at best, nothing but 
Dy a beginning of proof. 
l- 5 ' The act of ratification emphatically repels the idea of the existence 
er | of the alleged agreement, which if it ever was entered into, must have 
l- | preceded the confirmation. 
ct : This act unequivocally declares, that the plaintiffs acknowledge that 
oo they had no right, title or interest to the property ‘conveyed by their 
2 - mother to their sister and by the latter to her vendee. 
e 


The oral testimony offered to prove the consideration of the ratifica- 
tion was improperly received. It was designed to establish a state of 
facts anterior to the drawing up and signature of the act of renuncia- 
tion and antagonistical to its recital; namely, that, being owners, the 
plaintiffs had agreed themselves not to be such, therefore, to tell a false- 
hood, with the understanding that the proceeds would be equally dis- 
tributed between them and their sister. 






It is elementary that parol evidence is inadmissible against or beyond 
what is mentioned in a written act, or what may have been said before 
or at the time of making it, or since. 
The familiar articles of the Code read : 
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“The authentic act is full proof of the agreement contained in it — 
against the contracting parties and the heirs and assigns, unless it be | 
declared and proved a forgery. : 

‘Neither shall parol evidence be admitted against or beyond what is 
contained in the acts, nor on what may have been said before or at the — 
time of making them.” R. C. C, 2233 and 2276. 4 

The authorities expounding these texts are innumerable and inflex- — 
ibly forbid oral testimony in a case like the present one. 

The claim in this case is for the price, in consideration of which the — 
plaintiffs admitted they had no claim to the property, or of which they ~ 
renounced or transferred that claim. The effort is to prove the con- ~ 
tract by parol or oral testimony. ‘Could such testimony be admissible. to 
prove the price of sale of real estate? Unquestionably not. Why — 
then should it be received in a parallel, if not identical case ? . 

The inhibition is absolute between the parties, when the act relates — 


to real estate. Conversations, considerations and conclusions anterior — 


to the contract are presumed to be embodied in the act. 


The unbending rule of our jurisprudence is that a party cannot vary, @ © 


explain, impeach or destroy his voluntary written acknowledgment, 
unless after alleging fraud, error, or the like. This is inflexibly the 
case, where the meaning and purport of the act is the subject matter 7 
under consideration ; when the suit is to enforce a right alleged to | 
arise in consequence of,it ; where the oral testimony is palpably offered — 
to inject therein, or extract therefrom, matters which were included 
and embodied therein ; where the object is to restrict or enlarge, crip _ 
ple or aid, subvert or support the act and where the rights of minors 7 
are at stake and imperilled. 3 
. In such case, the only evidence which the law allows is a counter let- ~ 
ter; none has been produced in this instance. } 

In the absence of legal proof in support of the agreement, which is —~ 
the only foundation on which this suit rests,the plaintiffs should not — 
recover. 

I, therefore, dissent from the opinion and decree. 


Rehearing refused. 








No. 9179. 


THE State or Lovursiana vs. L. E. Poynier ET ALS. 


A voluntary confession of a prisoner is admissible in evidence against him. 
The cross-examination of a witness may embrace any matters pertinent to, and growing ota 
of, or connected with what has been elicited on the examination in chief. 


~ 
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in it | The general rule of law is that what one does through another's agency is to be regarded as 
't be y : done by himself. One whose sole will procures the commission of a criminal act is prin 
cipal, without regard to the physical agencies he employs, and whether he is present or 

‘ absent when the act is done. 
ut is k The test to determine whether one is principal rather than accessory is whether he is so 
the 4 situated as to make his personal help available—not actual physical help necessarlly, but 
help of any kind—not help rendered by actual presence but constructive presence as 
well. Thus if he watched to prevent his companions being surprised, or stationed him- 





ex- self to give the alarm to favour their escape, or was in such situation as to come to their 

assistance, so that the knowledge of his watching, or pesition, or situation inspired or 
the : was calculated to inspire his confederates with additional confidence, and enable them 
he a quicker or safer or more effectually to commit the crime, then he is a principal. 

y If one, with knowledge that the commission of a crime has been determined on, gets away 
on- { ; and keeps away from the spot for the purpose of facilitating the commission of it, he is 
. 7 a principal although he is not present or near enough to give assistance physically and 
hy manually to his confederates. 

PPEAL from the Criminal District Court, for the Parish of Orleans. ‘ 
tes a4 Baker, J. 
ior | ; 
J.C. Egan, Attorney General, and Henry C. Castellanos, for the State, 
j Appellee. r 
‘'Y) a , . ‘ 
ty Lionel Adams for Defendant and Appellant. 
he ba sn 
er | The opinion of the Court was delivered by ; 
to - MANNING, J. Poynier with four others was prosecuted for larceny 
dd | of thirty two bales of cotton, the property of the Texas and Pacific 
do  #£Railway, and upon conviction was sentenced to four years’ imprison- 
) - ment at hard labor. He alone is before us on this appeal. 
“i By request of the prisoner’s counsel the judge charged that “‘ persons 
; not sufficiently near to give assistance are not principals. That they 
a were sufticiently near must be proven by the State beyond a reasonable 
q doubt. Ifa man be at such distance from the place where the offence 
8 was committed that he could not assist in it if required, he cannot be 
t deemed a principal.” And then immediately added—“ where a person 


keeps away from the place where the crime is committed for the pur- 
pose of facilitating the commission of the offence, even if he be not 
sufficiently near to give assistance if required, he is to be considered as 
constructively present.” 

This addendum of the judge was excepted to by the prisoner, and 
presents the question for our review. In his reasons for the charge, 
inserted in the bill of exceptions, the judge says:—“ The accused was 
a foreman of the Texas and Pacific Railway at their freight depot in 
this City. I charged:the jury that if the evidence established a combi- 
nation on the part of the accused and others to steal the thirty two 
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bales of cotton, and that Poynier, with the view of assisting the actual 
perpetrators of the larceny, kept out of the way, he was guilty as 
principal.” 

The counsel for the prosecution lays stress on the circumstance that 
this last enunciation was not excepted to. How could it be? It was 
not a charge to the jury, but an amplificaticn of the charge previously 
given, and not appearing until the bill was ready to be signed, and 
appearing only in it. “The jury never heard or read it. The charge 
to them is the matter for our consideration. 


The distinction between principals and accessories before the fact is 
in most cases a distinction without a difference, and often requires nice 
and subtile verbal refinements to express it. In some of our States it 
has been abolished by statute—in others, judicial decisions have attenu- 
ated it until it is perceptible only by a close mental effort. The fact is, 
it is not a creature of statutory law but wholly of judicial construction, 
the origin of which is so vague and indeterminate that the text writers 
have not found out where to place it. It is supposed to have origina- 
ted at a time when criminal lawyers puzzled their wits and taxed their 
ingenuity to invent metaphysical shades of distinction, such for instance 
as that between principals and accessories at the fact, which once ex- 
isted but is now exploded. The distinction between principals and 
accessories before the fact is fast following its kindred technical re- 
finement. 

The general rule of law is that what one does through another's 
agency is to be regarded as done by himself. In the punishment, neither 
the common nor statutory law makes any distinction between a princi- 
pal and an accessory before the fact, nor is there any difference in the 
structure of the indictment. In morals there are oftentimes circum- 
stances wherein we attach greater blame to the accessory than to his 
principal, as where a husband commands his wife to do for his benefit 
a criminal act which she would not do without his command. 1 Bishop 
Crim. Law, § 673. 

A man whose sole will procures the commission of a criminal act is 
principal, without regard to the physical agencies he employs, and 
whether he is present or absent when the act is done. Where there is 
a principal—and there can be no crime without one—no other pergon 


will: be considered a principal with him unless in a position to render 


personal assistance of some kind. The test to determine whether he is 
principal rather than accessory is, whether he is so situated as to make 
his personal help available—not actual physical help necessarily, but 
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help of any kind—not. help rendered in or by actual presence, but con- 

structive presence as well. Ibid, § 653. Thus if he watched near or 

at a distance to prevent his companions being surprised, or stationed 

a himself to give the alarm to favour their escape, or was in such situa- 

4 - tion as to come to their assistance, so that the knowledge of his watch- 
ing or position or situation inspired or was calculated to inspire his 
companions with additional confidence, and enable them quicker or 
safer or more effectually to commit their crime, then he is a principal. 
1 Whart. Am. Cr. Law, § 116. 

One need not be either an eye witness of the criminal act or within 
hearing of it, to make him a principal. If he had knowledge of it, and 
watches so as to assist in any manner, it is enough. Doan v. State, 26 

, Ind. 495. Or if he do any act in execution of the common design, or to 
| aid those who are immediately engaged to eseape. Wixon v. People. 
Ibid. Each person consenting to the’ commission of an offence, and 
doing any one act which is an ingredient in the crime, or immediately 
connected with or leading to its commission, is a principal. U.S. v. 
Wilson, Baldw. 78, 102. U.S. v. Libby, 1 Woodb. & M. 221. 
Therefore if a person, with knowledge that the commission of the 
' crime has been determined on, gets away and keeps away from the 
spot for the purpose of facilitating the commission of it, he is a princi- 
@ pal, although he is not present or near enough to give assistance 5 
4 1 physically and manually to his companions. And this is but a para- i 
| phrase of the judge’s charge. Reg. v. Flatman, 42 L. Crown Cas. : 
reserved, 159. 

It was for the jury to find the fact whether the defendant had formed 

_  acombination to steal the cotton, and whether he had kept out of the 

'. way to assist his confederates. They found the fact, and applied the 
law as the judge gave it to them, and a conviction thus had is legal. 

There is a bill to the admission of Poynier’s confession which is 
without merit. The confession was voluntary and therefore admissi- 
ble. State v. Alphonse, 34 Ann. 9. 

The third bill is to a question of the State’s attorney in cross-exam- 
ination. The defendant asked a witness—are you the person who is 
charged with having kilowingly received the stolen cotton spoken of 
in this case? And again—did you buy thirty two bales of cotton or 
any cotton from the accused Poynier ? Upon cross examination he was 
asked—how do you account for the tags which had been attached to 
the cotton which was found iv your pickery? The objection was that 
the cross-examination must be confined to the facts and circumstances 
which were the subject of the examination in chief. 
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The answer is that the question is sufficiently connected with the % 


matter that had been brought out before to justify its admission under an 




































our ruling in State v. Stuart, 35 Ann. 1015. ‘ tio 
Judgment affirmed. 4 cet 
DISSENTING OPINION. * 

Topp, J. The common law recognizes two kinds of principals toa @ 
crime—principals in the first and second degree. a dis 

A principal in the first degree is the actual perpetrator of the deed, — be: 
either in person or through an innocent medium or irresponsible agent. — ' 
Wharton Cr. Law, (4th Ed.) see. 112; 1 Hale, 233, 615; Bishop Cr. d be 
Law, (5th Ed.) secs. 648, 651; 1 Arch Cr. Pr. and Pl. (7th Ed.) 58. 

Principals in the second degree are those who are present, aiding and | ret 
abetting at the commission of the fact. 1 Hale, 438, 439; Foster, 349, ais 
350; Wharton Cr. Law, (4th Ed.) 116; Bishop, (5th Ed.) see. 649. 3 - 

This presence is either actual or constructive. Thus it isaconstruc- 9° at 
tive presence if a party watches for his companions, the. actual perpe- ~ g th 
trators, to prevent surprise or favor their escape, or give assistance and | 
is near enough to afford it, if required. Wharton (4th ed.), sece. 116, 3 an 
124; Hale, 438; 1 Arch. pp. 58, 59; Bishop, sec. 653. = oo 

If a person is present aiding and abetting in some act making part til 
of the offense, although absent when the crime is completed by his q ho 
confederates, he is a principal with respect to the whole of it. 1 Arch. — th 
Pr. and Pl. pp. 61, 66; Reg. vs. Jordan O’Sullivan, 7 C. and P. 432. fa 

These leading authorities shed all necessary light on the question, as | 
to who are to be held as principals in a crime whether in the first or a 


second degree. The doctrine upheld by these authorities still governs F th 
in this State, except that the distinction or difference between princi- i 






pals in the first or second degree can scarce be said. to be any longer © rm 
recognized. lis 
In the instant case the trial judge, after charging the jury in exact “= 
accord with the principles adverted to above, further charged, substan- 3 re 
tially, that although a party may be absent from the place where the ~ , 
crime is committed and such a distance therefrom as not be able to — of 
render any assistance if required, yet if his absence is for the purpose ~ pr 
of facilitating the commission of the offense he isa principal and is @ Cx 
constructively present aiding and abetting. 
The question recurs: does the proposition conveyed in this charge ch 
fall within, or is it covered by the doctrine established by the authori- — o. 






ties cited, or is it justified and sanctioned by any known rule or prin- 
ciple of law? 
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After an exhaustive examination of all authorities on the subject, 
and the minutest consideration, | am constrained to answer this ques- 
tion in the negative. So far from being supported by authority or pre- 
cedent, I think it opposed to the controlling principles referred to and 





































% really inconsistent with the first part of the charge given to the jury, . 3 
4 and the law therein so clearly enunciated. ‘a 
°8 = If it should prevail, it would effectually, in my opinion, destroy the ; 
a distinction so firmly established between principals and accessories 4 
ed, before the fact. “f 
nt. | To constitute a party a principal in the crime, in any degree, he must Ee Ks 
Cr. § be a co-operator therein at the time of its commission. a, 2 
Thus it is laid down by Archibold, that going towards or in the di- a : 
nd 7 rection of a place where a larceny is committed for the purpose of as- ae 
9, % sisting in carrying oft the property and assisting accordingly, but at 3 
: such distance as not to be able to assist in the commission of the fact, a 
~ Ss | at the time of the felonious taking and carrying away, did not make % 
e- “the party a principal in the larceny. Archibold Cr. Pl. and Pr., p. 66. 3 
ad 3 And in a case presenting a strong analogy to the instant one, where oe 
6, oa an employee in a house in pursuance of an arvangement made with a ee 
: confederate, admitted this confederate into the house where he remained 
x. d till the next day, when he stole the money from a cash-box in the 
is @ house, during the absence of the employee therefrom, it was held that 
h. the latter was not a principal in the crime, but an accessory before the Fale 
fact. Reg vs. Jackwill and Perkins, | Carrington and Marshman, p. 215. 6 =x 
18 


Reference is made in the brief of the Attorney General to two cases 


y as supporting the principle announced in the charge we are considering: 
2 those are, Rey vs. Flatman, 42 L. T. ( Eng. ) 159 and Scales vs. The 
State, 4 Tex. App. 361. 
. The first of those cases turned on the effect to be ascribed to the de- 
livery by the wife of the husband’s goods to an adulterer and did not 
, q involve the general principles governing the point or question under : 
= | review. 
. And the other case was decided under a special statute of the State 
: of Texas, which changed materially the common law on the subject of 
principals and accessories. See Peck Digest, art. 1809, et seg. Penal 


Code. art. 214, et seq. 

I am thus brought to the conclusion that there was an error in the 
charge complained of and of gravity sufficient to vitiate the verdict of 
the jury. and the sentence based thereon. 






I, therefore, dissent from the opinion of the majority. 
37 
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THE STATE EX REL. P. A. Murray vs. H. L. Lazarus, JupGE oF CIVIL 
District Court, PARISH OF ORLEANS, DIVISION E. 






























The ruling of a district judge refusing a preliminary injunction is reviewable on an applica- 
tion for a mandamus. ; 

A suspensive appeal fiom such ruling would afford no adequate relief. 

In the exercise of the supervisory powers vested in this Court by the present Constitution, 
relief can be allowed in cases of denials of justice, in which. under previous Constita- 
tions, none could be awarded. 

A mandamus lies to compel a district judge to grant an injunction in limine, where a clear 
case is presented and the requirements of the law have been complied with and where 
injury would result were the apprehended act, sought to be prevented, not arrested. 4 

The writ may issue at the discretion of the court where the law has assigned no adequate . 
relief by the ordinary means and where justice and reason require that some mode should 
exist of redressing a wrong, or an abuse of any nature; also, even where a party has 
other means of relief, if the slowness of ordinary legal forms is likely to produce such a 
delay that the administration of justice may suffer. 

The articles of the Code of Practice, dormant under previous Constitutions have been vivi- 
fied by Article 90 of the present Constitution and serve as guides, in the exercise of the 
supervisory jurisdiction of this Court. 

In a proper case, this Court may issue a restraining order which will produce the effect of 
the injurction asked, had it*been granted. 

There is no error in refusing an injunction where the facts alleged are insufficient, the peti- 
tion disclosing no cause of action. 


A PPLICATION for Mandamus. 


G. L. Bright for the Relator. 3 
Bayne & Denegre for the Respondent. 


The opinion of the Court was delivered by 

BerMupveEz, C.J. This is an application for a mandamus. 

The relator claims that he was arbitrarily refused an injunction on 
the face of a petition entitling him'to one, dul¥ sworn to and accom- 
panied by a proper bond. He avers that his petition is in due form, 
that the judge had no discretion to exercise and was bound to grant 
the writ as a matter of right; but that he illegally and wrongfully re- 
fused the same. 

He annexes the petition to the present application. 

That petition relates substantially, that the petitioner has com- 
plied with a judgment of this Court forbidding him from dccupying 
and using certain premises of his, for the purpose of manufacturing 
cisterns, and from accumulating therein inflammable matter, until the 
buildings shall have been put in a condition to afford security against 
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fire, and ordering him to remove from said premises such inflammable 
materials therein; that the plaintiff in the case has threatened to exe- 
] ente said judgment and to disturb him in the use and enjoyment of the 
¢ property which belongs to him. The petition concludes with a prayer 
, F that a preliminary injunction issue, that after due proceedings he be 
declared to have complied with said judgment and that the injunction 
| be perpetuated. 
- = The district judge returns: That he has declined the relief asked, 
| after hearing the parties on a rule nisi, that there is no suggestion, in 
: f the petition that any process or writ has been applied for, or issued by 
- i the defendants for the execution of the judgment, nor that they pro- 
q pose any action, except the general statement that they threatened to 
execute said judgment, without indication when it was done, or that 
any action was contemplated, except through the court; that if he has 
erred in the exercise of the discretion vested in him, his error can be 
revised on appeal only, ete. 
So that, two question are presented : 
1. Whether the alleged error is revisable only on appeal. 
2. Whether the case presented is one in which a mandamus should rs 
issue. 






























I. 


It is no doubt a rule long settled, that generally a mandamus does not 
lie to reverse the judgment of an inferior court, and to command the 
judge thereof to render a particular judgment. The last rulings on 
that question are to be found in 28 A. 905 and in 31 A.794, in both of yy 
which it was distinctly determined that a mandamus could not issue to _ 
compel a judge to grant an injuuction, when he had refused one. 

It has, however, been held that, where a party presents a proper pe- 
tition for an injunction, which complies with all the requirements of 
the C. P., it is the duty of the judge to whom it is submitted, to grant _ : 
the writ and that the relator is entitled to it as a matter of right. 29 

@ . A..796; 30 A. 798; O. B. 49, 469. Those were not, it is true, cases in 
- & which a mandamus was asked ; but what was there said is not the less 
. a significant, as the announcements made were designed to secure im- 
portant rights in litigants and to guard against oppressive denials of 
justice by those entrusted. with the administration of law. 
The rulings made, denying the relief by mandamus from the earliest 
days of jurisprudence to the present time in this State, rest upon the 
theory that this Court was without power to issue it, as its jurisdiction 
was appellate only. It has, nevertheless, sometimes assumed, not- 
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withstanding its restricted sphere of action, in cases deemed of great 








a: necessity, to allow the remedy and to command specific action by - 
Br judges of lower courts. “ aes 
. 4 Thus in 14 L. 478, the court has issued a mandamus directing a pro- j ju 
aS bate judge to make an appointment of an undertutor. In 4 R. 50 it ef 7 
> said: That a mandamus could issue, even where a party has other . 4 fac 
me: means of relief, if the slowness of ordinary legal forms is likely to a , 
ie, produce such immediate injury, or mischief, as ought to be prevented, ‘ 
a to enable this tribunal to command inferior courts to act in cases where o 
: Re! delay will cause damage and injustice. In 7 A. 126, which was an ap- _ 
| plication for a mandamus to compel a judge to reduce to writing, a we 
2 ‘ judgment verbally rendered and, in due course, to sign it, while de- & 
om i. clining the relief the court said, that it could properly interfere only , fen 
. i where there is a clear abuse of discretion, tending to create a manifest a" 
Me failure of justice and permanently frustrate the right of a litigant to s 
a have his cause placed in such a condition as to enable him to have the - 
a benefit of the appellate jurisdiction of this Court which the Constitu- “ 
. ‘ : : un 
“hy tion has conferred upon it. It has the power to award writs of man- 
ee damus in cases within that jurisdiction, for the necessary maintenance 
te of it. In 17 A. 189, it has ordered a lower judge to decree the execu- ¥ do 
oH . tion of a will. We neither criticise nor approve those rulings. q no 
be In the case of State ex rel. Padron, 31 A. 794, in which a mandamus i ist 
was asked to compel a judge to issue an injunction, decided by our im- : 
mediate predecessors, it was said, that Articles 820 and 821, C. P., are be 
ie sufficiently broad and would authorize the writ, if the court had not 7 da 
y been restrained by the constitutional provision, which declares that q be 
es its jurisdiction is appellate only; thus intimating that but for that re- on 
a striction, and had it a more enlarged jurisdiction, it could grant the " ve 
ae relief asked, on a proper showing’. i 
“¥e Since that opinion was rendered, the condition of things has changed. i ot 
Be The Constitution of 1879 has conferred on this Court not only an ap- to 
ei pellate, but also an unqualified supervisory jurisdiction over all inferior a fr 
tribunals, thus enabling it to act, when preceding courts of last resort, 
had proved powerless so to do. , 
In the case of State ex rel. City, 32 A. 550, in which the present “fs 
Court first had occasion to consider the object and extent of Article 90 . 





of the Constitution, which confers this supervisory control and juris- Pi dk 
diction, it was deliberately announced, after review of all anterior 
laws and jurisprudence that, as under the existing Constitution the 
previous restriction as to jurisdiction does not so broadly operate, the 
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Court was perhaps more at liberty to give effect to these articles of the 
Code of Practiee and it has been held that, in a proper case, where the 
requirements of the law had been complied with, the right to an in- 
junction is absolute and the judge without discretion to refuse it—man- 
damus might be a proper remedy in a case clearly sufticient on the 
facts and where no question of law is involved. 


It was there further said, that the context of Article 90 makes it 
clear that our revisory power should only be expressed through the 
medium of the stated writs; that the articles of the C. P. regulating 
them are broad enough to cover many cases which were excluded from 
the cognizance of the late Supreme Court, under the provision of the 
former Constitution, declaring that the Supreme Court shall have ap- 
pellate jurisdiction only. Under the interpretation of that provision 
(Art. 90) it was held, that this Court is emancipated from the restraint 
and that it may issue said writs, in all cases covered by the provisions 
of the Code of Practice, both in appealable and unappealable cases, 
under a proper showing. See also 32 A. 555, ete. 


So that, the articles of the Code of Practice, which had remained 
dormant—as it were, a dead letter—have since been vivified. They 
now are in full force and effect, assisting and guiding us in the admin- 
istration of justice, in the exercise of our supervisory jurisdiction. 


Referring to that Code, the wise provisions of which have long slum- 
bered, we find it distinctly stated that the object of the writ of man- 
damus is to prevent a denial of justice ; that the writ should, therefore, 
be issued where the law has assigned no relief by the ordinary means 
and where justice aud reason require that some mode should exist of 
redressing a wrong, or an abuse of any nature whatever. It arises, 
says the Code, at the discretion of the court, even where a party has 
other means of relief, if the slowness of ordinary legal forms is likely 
to produce such a delay that the administration of justice may suffer 
from it. C. P. 830, 831. 


In cases like the present one, in which an injunction was refused in 
limine, after hearing on arule nisi, it has been held that an appeal lies ; 
but it has never been decided that such an appeal, even if allowed as 
a suspensive one, would operate as the desired injunction whould have 
done, had it been granted. Indeed, it is hard, not to say impossible, 
to conceive how a suspensive appeal from a decree refusing an injune- 
tion can produce the effect of preventing the act which the injunction 
sought would have arrested had it been allowed. 
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It would be highly dangerous to the administratio:: of justice to give 
to an appeal from an order refusing an injunction, the effect of pre- 
venting the act which the injunction, if issued, would have arrested, 
for in all cases in which an injunction would be declined, even right- 
fully, lawful acts would be invariably suppressed. No doubt an ap- 
peal lies, but if termed suspensive, it is barren of effect in that 
sense. 






So that, if there be a remedy it is not an adequate one, and if a party q 
entitled to an injunction is refused the same, he remains with a right, 
but without a remedy—at the mercy of a district judge, unless this 
Court can interfere and relieve him from the effect of a denial of 
justice. é 

Where a clear case for an injunction is presented, it is the duty of 
the judge to grant the relief. He has then no more discretion to exer- 
cise than when seasonable application is made and a proper bond ten- 
dered for an appeal in an appealable case. 


In such a case it is manifest that justice and reason require that some 
mode should exist of redressing at once the wrong or the abuse of 
power on the part of the district judge, even if there be other means 
of relief, or the slowness of ordinary legal forms would produce such 
a dely that the administration of justice may suffer from it. ; 


On this branch of the case, we, therefore, conclude that this Court 
has jurisdiction to issue a mandamus to compel a district judge to al- 
low an injunction in limine, whenever a proper state of facts is pre- 
sented and all the requirements of the law have been complied with. 

In such case, this Court may grant a restraining order which will 
operate provisionally as the injunction asked but declined, would have 
done had it been allowed. 

Il. 


But it does not follow that, because this Court has such power to in- 
terpose its authority in cases of emergency and denials of justice, it will 
thus interfere, whatever be the case presented. It will issue the writ 
in its discretion, according to the exceptional features of each case 
submitted. 


In the present instance the district judge has adduced satisfactory 
reasons, resting both on an absence of facts and a consideration of the 
law, for refusing the injunction asked, which are substantially, that 
the petition is deficient, as it discloses no cause of action. We do 
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not propose to elaborate those reasons which are indicated in the be- 
ginning of the opinion and which we deem amply sufficient to exon- 
erate the respondent from the charge’ of an arbitrary, illegal and 
wrongful denial of justice. 

It is, therefore, ordered that the restraining order herein made be 
rescinded and that the application for a mandamus be refused at the 
cost of relator. 

Rehearing refused. 








No. 8929. 


MARGARET Mocrair vs. JAMES LEAHY, HER HusBann. 


Cruel excesses of the husband towards his wife, consisting in abusing, cursing and striking 
her, refusing her food and subsistence, medicine and medical*aid during her sickness, 
when shown to be able, with sufficient means to furnish the same, are causes which en- 
title the wife to a separation from bed and board. 


PPEAL from the Civil District Court for the Parish of Orleans 
Rightor, J. 


Jos. H. Spearing for Plaintiff and Appellant. 
H. H. Bryan for Defendant and Appellee. 


The opinion of the Court was delivered by 

Pocus, J. Plaintiff sues her husband for separation from bed and 
board, on the grounds of ill-treatment and cruel excesses and outrages. 

His defense is a general denial, followed by the charge that the — 
wife’s irascible temper and violence of character have been the sole 
causes of their disagreement. 

The wife has appealed from a judgment rejecting her demand. 

The evidence shows that the defendant has cruelly ill-treated his 
wife, towards whom he committed excesses and outrages which com- 
pelled her to seek refuge at the house of her parents. 

The parties were married in October, 1881, and the ill-treatment of 
the wife began in May following, hardly six months after their mar- 
riage, at a time when conjugal relations, it ever, run smooth and _ har- 
moniously. 

It appears from the record, that from the beginning of their quarrels 
to the time of the institution of the present suit, the parties had no 
more peace together, and that the husband’s conduct became absolutely 
unbearable. 
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Among other cruel excesses, he is shown to have refused her all means 
of subsistence, even food, although, as a skilled mechanic, he was earn- 
ing ample wages; by reason of which she was compelled to go to her 
father’s house for her meals. > He thus became irritated at her frequent 
absence from home, to the extent of refusing to admit her in the house 
on her return in the evening from her parents’ domicile. It is also 
shown by the evidence that, during a spell of sickness with which she 
was afflicted, he refused to procure medicine or medical aid, for which 
she had recourse to her friends and relatives. During his ire and 
frenzy, he broke the furniture, cursed and used foul language against 
his wife, whom he struck on two occasions. 


A woman subjected to such treatment is justifiable in taking refuge 
with her parents and is entitled to the intervention of the laws enacted 
for the protection of ill-treated and abused wives. 


An attempt was made to show that the wife had a bad, irascible and 
uncontrollable temper; and that on one occasion her conduct had be- 
come scandalous through her violent refusal to allow men to remove 
the furniture from one house to another, under her husband’s orders. 


The facts are that she refused to allow furniture, which she claimed 
as her own, to be removed to a house, where she had determined not 
to follow her husband, after his conduct and excesses had rendered 
their living together insupportable. 

We are satisfied that all the troubles of that unfortunate household 
are wholly attributable to the fault of the husband and that the wife 
is entitled to relief. 


We note her prayer for alimony and for a liquidation of the com- 
munity interests. but the evidence is not sufficienc to allow us to intel- 
ligently dispose of that issue in the present proceedings. We reserve 
her rights to press her claims thereto in a separate action. 


It is, therefore, ordered and decreed that the judgment appealed from 
be annulled, avoided and reversed; and it is now ordered and adjudged 
that plaintiff do have and recover judgment’ of separation from bed 
and board against her husband, with her costs in both courts, and with 
the reservation of her right to alimony and the liquidation of the com- 


munity in a separate action. ‘ 


Rehearing refused. 
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No. 8870. 


Mrs. C. HONOLD vs. VicTtoR MEYER ET ALS. 


Plaintiff owned certain corporation stock, which stéod on the books of the corporation in 


her name and for which she held a certificate also in her own name. She gave a power of 
attorney to an agent to sell and transfer the stock. The agent fraudulently pledged the 
stock in favor of defendants, to secure the debt of a commercial firm of which he was a 
member. ‘The pledge was effected by means of a transfer to defendants on the books of 
the company, made by virtue of the power of attorney, and a certificate was issued in 
the name of defendants. Defendants had ne knowledge of the fact that the stock be- 
longed to plaintiff. They accepted the transfer on the faith of the certificate issued in 
theirown name. Heldjthat they were not bouud to enquire into plaintiff's title, and 

that the latter cannot recove r. ; 


A PPEAL from the Civil District Court for the Parish of Orleans. 
Tissot, J. 


T. J. Semmes & Payne and Henry Denis tor Plaintiff and Appellant. 


An agent authorized to sell cannot pledge his principal’s property, to secure his own 
debt. Story, Agency, §§ 7&, 225, 228; Kent, 2 vol. p. 626, et seg.; Wharton, Agency, pp. 
193, 745, et seg.; C. C. 3145; 25 A. 313; 19 A. 368; 19 A. 300; 10 A. 70, and cases cited. 
The maxim: En fait de meubles la possession vaut titre, is no part of the law of Louisi - 
ana. It was unknown to the Roman law. Troplong, Prescription, vol. 2, pp. 556 and 
560; Duranton, vol. 15, § 385. It was introducéd in the Napoleon Code, ag the heading 
of Article 2279. In adopting Article 2279 of N. C., we rejected in Lousiana its heading. 
See Code of 1808, p. 488, Articles 75 and 76; Code of 1825, Arts. 3506-7. In Louisiana 
the right of revendication of movables from a bona fide purchaser, is well established . 
9 Rob, 525; 10 Rob. 55; 11 Rob. 16; C. C. 2452; Stern Bros. vs. Bank, 34 A 1119, and 
cases cited. 

An exception to the rule is when the true owner has put on his agent the indicia of own- 
ership. 6 A. 7, 313, 516; 5 A. 73, and cases cited. The owner of stock of a corporation 
does not put on his agent the inditcia of ownership, if he does {not transfer,the stock to 
him or assign his certificate to said agent, orin blank. Such owner does not exhibit his 
agent to the world as the apparent owner, by simply giving him a power of attorney to 
sell. 74 N. Y. 226; 46 N. ¥. 325; 49 N. Y. 289; Moores vs. Citizens’ Bank of Piqua, 
just decided by United States Supreme Court. 

A pledgee cannot prescribe. C.C. 3175. Prescription of movables, only applies to cor - 
poreal movables and obligations to bearer. Marcadé, Prescription, p. 254; Laurent, vol. 
33, p. 580; Troplong; Prescription, vol. 2, p. 583. Prescription suspended in favor of the 
wife when action prejudicial to husband. C. C. 3525; 2 A. 156, 834; 34 A. 822. 


Julius Aroni, B. F. Jonas and Breaux & Hall for Defendants and Ap- 


pellees. 


1. 





One who has conferred upon another, by a written transfer, all the indicia of ownership 
of property, is estopped to assert title to it, as against a third person who has in good 
faith acquired for value, from the apparent owner. Dos Passos, p. 601, and note; Mc- 
Neil vs. Tenth Nat. Bank, 46 N. Y. 325; Moore vs. Metropolitan National Bank, 55 N. 
Y¥. 46; Berwick vs. Marye, 9 Nev. 312. 

Stock assigned as security of u negotiable note, transferred before maturity, is taken by 
the assignee free from all equities, on the ground that the security partakes of the 
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nature of the debt. Dos Passos, Stock Exchanges, p. 578; Kennicot vs. The Supervi- 4 
sors, 16 Wallace, 464; Carpenter vs. Logan, 16 Wallace, 275; Bateville Institute va, — 
Kaufman, 18 Wallace, 153; 9 Wisconsin, 504-511. 


. The power to seil includes the power to pledge. Clark & Brisbin vs Bouvain, 20 A. 71;. | 
Davidson & Hill vs. Bodley, 27 A. 150. 


- Pledge may be made legally under form of sale. Wolf vs. Wolf, 12 A. 531, and author 
ties cited. a 


The opinion of the Court was delivered by 

Topp, J. This is an action on the part of the plaintiff to recover | : 
of the defendants one hundred shares of stock of the St. Charles Rail- 
road Company, or its value, and dividends on the same. 


The defense made to the action is substantially, that the shares in 
question were transferred on the books of the company, for a valuable 
consideration, to Meyer, Weis & Co., the defendants, then composing 
said firm, who received the certificate of stock therefor, in the’ regular 
course of business, without knowledge that plaintiff had any interest 
therein, and it was not incumbent upon them to find out, touching such 
interest. 


They fther say that the said certificate of stock was issued to them 
for the protection of Baring Brothers & Co., of England, and was, im- 
mediately upon its recéipt, turned over to the agents of said firm in 
New Orleans, who accounted for the same; that the stock had long 
since been sold to other parties, and defendants were unable to say 
who were now the owners of it. They further allege that the transfer 
of the stock to them was made by a party fully authorized by plaintiff 
to make it, and that the certificate having been issued and received 
in the usual and regular way, their title thereto was perfect. The de- 
mand was resisted on other grounds unnecessary here to mention. 


From a judgment in favor of the defendants the plaintiff has ap- 
pealed. 
The facts bearing on the controversy are briefly these: , 


There was a commercial partnership engaged in business in the city 
of New Orleans during the years 1877 and 1878, under the style of Ho- 
nold & Co., composed of the husband and the son of the plaintiff. The 
son held a power of attorney from the plaintiff to sell the stock of the 
St. Charles Railroad Company, which plaintiff owned at the time and 
which stood in her name on the books of the company, being the stock 
which forms the matter in dispute in this case, and said power of attor- 
ney contained full authority to transfer the stock. 
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This agent did make a transfer on the books of the company of, the 
stock in question to Meyer, Weis & Co., the defendants’ firm at the 
time, and a certificate for said stock was thereupon issued by the com- 
pany to said firm. 

The validity of this transfer is denied by the plaintiff, on the grounds, 
substantially, that the transfer in question was really a pledge of tlie 
stock for the debts of Honold & Co., and the agent had no power to 
pledge the same for his own or his firm’s debt, and that this property 
of the plaintiff could not be used to pay her husband’s debts or that of 
the firm of which he was a member. 


It is undoubtedly true that this transfer was made to secure a con- 
tingent liability of Honold & Co., which it is unnecessary to explain; 
and there is no evidence to show that it was with the knowledge and 
consent of the plaintiff. 


<2 

It is just as true, however, that Meyer, Weis & Co. had no knowledge 
at the time of the transfer of plaintiff’s interest in the stock; that the 
first and only information they had of their title to the stock was fur- 
nished by the certificate issued to them by the company after the trans- 
fer had been made to them on its books, conveyed in a letter to them 
from Honold & Co., stating the purposes of the transfer; that Meyer, 
Weis & Co. accepted the transfer and gave a valuable consideration for 
the stock, and that it went into the hands of other parties immediately 
thereafter and was subsequently sold, in furtherance of the purposes 


for which the transfer was made. 


Under this state of facts, the important question arises whether the 
plaintiff is entitled to recover of the defendant this stock, or its value. 


A mature consideration of the question in all its bearings, and an 
exhaustive examination of the authorities bearing on it, lead us to the 
conclusion that she is not entitled to recover. 


It is true that plaintiff was the undisputed owner of the stock, and 
the same stood in her name on the books of the company. It is also 
true that she had given to her agent no authority either to sell or pledge 
it for his own debts or those of his firm, and there can be no doubt that 
if Meyer, Weis & Co. had received this stock directly from the hands 


of the agent, after being made acquainted with plaintiff’s ownership of ° 
the same, and after an inspection of the agent’s authority or power of. 


attorney in the premises, and of the-actual consideration for which it 
was received, they could have acquired no right to the stock that 
could prevail against plaintiff’s claim thereto. 
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For in such case defendants would have been apprised of plaintiffs pores 
ownership of the stock and the want of authority in the agent to dis- _ shows 
pose of it for the purposes proposed. Just as little would they have — ~~ 
been protected if they had acquired it from the agent directly, in the ¥ of - 
absence of any authority to sell, relying on his possession of the stock. % 

e ’ Such, however, was not the case. Meyer, Weis & Co. did not ac- _ <a 
a :: quire the stock, and the evidence of their title thereto, solely and — Merce 
directly by the act of this agent, and immediately from him. There i “H 
was another agent or intermediary in the affair, forming an important © : 
factor therein and whose participation in the matter exercises a con- q he 
troling influence upon the legal result and the conclusion to which we _ 0g 
have arrived. ; : ‘1 . 
We refer to the company itself. It was the depositary, custodian and : ap 2 
guardian of the plaintiff’s stock, and as such an agent of the plaintiff, — li 
without whose consent and co-operation the transfer in question could cage 
not have been effected. . q , = 
To the company the agent and son of the plaintiff submitted a power ti 
‘ of attorney from his principal, giving him full authority to sell and F ead a 
make a transfer of the stock. On the faith of that authority the trans- — Th: 
fer was permitted and recognized as valid by the company, and on the ~ of Ba 
faith of the transfer thus made by due authority the company, as in “ty 
duty bound, issued a certificate for the stock to the transferees, Meyer, a 
Weis & Co., thereby and therein declaring them to be the owners of- na : 
the stock. No possible blame could attach to the company for its acts eV 
in the premises. The plaintiff’s counsel admit this, when, in their* © @ 
brief, they say (quoting) : 4 ight 
“Upon the simple inspection of his power of attorney, the company He 
was bound to permit the transfer on its books, and as a consequence and § 
thereof to issue a certificate to the transferee.” a val 
How then can we impute any fault or negligence to the defendants sical 
* tor acting on the faith of a transfer made by due authority, and of a a 
certificate issued in compliance with a legal requirement, recognizing ~ “ane 
the transfer as made by competent authority and as conveying the 4 
ownership of the stock to the transferees? We do not think they were — 
in fault, and they were justified in believing they were the lawful hold- 
ers of the stock and acting on that belief. The fault is to be found for x to th 
: the loss incurred by plaintiff not in the company, nor in Meyer, Weis “te 
& Co., but in the agent selected by her and charged with the responsi- a 
ce ble trust of disposing of the property. In truth, the whole question not } 






would seem to resolve itself into this: whether the loss should fall on 
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Meyer, Weis & Co., innocent parties in the transaction, as we have 
shown, and who gave their money or credit for the stock, rather than ; 
on the plaintiff, when it is evident that the loss was caused by the act 
of an unfaithful agent, chosen by her, and who used the power with 
a which he was entrusted for his own personal gain. We think there 
could -be but one answer to this, an answer supported by the highest 




































7 i legal authority and elementary in principle. Thus we read in Smith’s 
ng q Mercantile Law, p. 158: 
a 3 “He who accredits another by employing him, must abide by effects 
— of that credit, and will be bound by contracts made with innocent third 
a persons in the seeming course of that employment, and on the faith of 
‘ that credit, whether the employer intended to authorize him or not, 
a ‘ since where one of two innocent persons must suffer by the fraud of a 
f, 4 third, he who enabled that third person to commit the fraud should be be 
a the sufferer.” < 


And_we are further supported in the conclusion we have reached 
@ touching the rights of the defendants under the transfer and the cer- 


. tificate for the stock issued by the company after such transfer, by sev- 

a - eral adjudications in cases bearing a striking analogy to the instant one. 

% 7 Thus, Chief Justice Taney, in deciding the case of Lowery vs. Bank 

' of Baltimore, says: * : 
: q “The party to whom it is transferred rarely, if ever, sees the entry, 

p and relies altogether upon the certificate of the proper officer of the 

bank, stating that he is entitled to so many shares, that is to say, so 


many shares have been transferred to him by one who had a lawful 
right to make the transfer.” 

He then refers to the case of Davis vs. Bank of England, above cited, 

and goes on to say: ‘‘And as it (the transferee bank of the stock) paid 
4 a valuable consideration, and had no notice, actual or constructive, of — - 

any violation of trust, upon which the transfer could be imperiled in 

equity, it had a right to sell the stock for tue payment of the note for 

which it was pledged and to make the purchasers a valid title. A dif- 

ferent rule would render the right of every purchaser of stock in a bank 

insecure or liable to doubt, and greatly impair its value, and would, 

moreover, seriously disturb the usages of trade and the established or- 

der of business in relation to this subject, in a mamner highly injurious 

to the community; for purchasers always rely on the certificate of the 
bank in which it is held as conclusive evidence of the ownership. Most 
commonly, the purchase is made through a broker, and the buyer does + 
not know who is the seller and who makes the transfer; the certificate 
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of the bank tells him that he is entitled to so many shares, and he pays 






































rudii 
his money upon receiving the certificate, without farther inquiry. It use i 
would be unjust and inequitable to charge the stock in his hands with — It 
auy equitable encumbrance or trust, however created, which was not q has | 
known to him at the time he paid his money.” Bopow 
_(See, also: Davis-vs. Bank of England, 2 Bingham, 393; 9th Eng, i that 
Com. Law R. 451; Hulbrook vs. Zine Co, 57 N. Y. 616; Salisbury Mills . Tl 
vs. Townsend, 109 Mass. l11; National Bank:vs. Watsontown Bank, itis 
105 U. S. (15 Otto) 217.) me of a 
We have examined the authorities cited by the plaintiff’s counsel, ~ stan 
and the examination has satisfied us that they are not opposed to the 4 Ki 
doctrine above announced. They refer mainly to cases when the pur- ~ ae 
chases of the stock or other like property were made from persons not — ‘le 
the owners and having no authority to sell, and when the buyers acted — ad 
on the faith of the possession alone of the sellers. This Court has held ri t 
in the case of Stern Bros. vs. Germania Bank, 34 A. 1119—a case also ; 7 
cited by the plaintiff’s counsel as supporting her pretensions—that un- . prov 
der such circumstances the purchaser would not be protected as against ~ - 
the true owner; but the principle announced in that and other similar —e 
cases has no direct bearing on the instant one. - 
: For these reasons the judgment of the lower court is affirmed, with whic 
costs. Of 
| 7 shar 
DIssENTING OPINION. . 
- this 
BEeRMUDEZ, C.J. The dual question presented in this case is simply: 7 both 
Whether the agent of a married woman can concoct with her husband, ~ to hi 
who, with him, forms a commercial partnership, so as, without her Ne 
knowledge or consent, under a power to sell, pledge stock belonging to @ who 
her, in favor of a creditor of theirs, as security of their indebtedness to @ __ferre 
him; and, whether such creditor is or not bound, before accepting the @ the! 
, pledge, toinquire into the right of the pledgeor, or transferror, to dis- ~ all r 
pose of it as a pledge under the guise of a transfer. BC iingu 
The evidence leaves no doubt that the certificate of stock in the name —“@% Cc 
of defendant was not designed to vest a title of ownership, but merely whe 
to stand as a pledge. It also shows that the agent of the plaintiff had — Sucl 
no power to pledge the stock, although he had that of selling it. Biter 
It is impossible not to answer the first inquiry in the negative, and — that 
? the second in the affirmative. not 
_ It is elementary that an agent has no right to give the property of ~ Ww 
his principal in payment of his individual indebtedness. It is likewise firm 
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rudimentary that a husband cannot take the property of his wife and 
































use it in extinction of his debts. 
ith » & It is likewise undeniable that an agent vested with the power to sell, 
ot “@ has no authority to pledge or mortgage. Our law requires two distinct 


: powers to be specially conferred. The power to sell does not imply 
'g- stthat to encumber. 


ls , Those propositions do no@seem to be denied or even questioned ; but 
k, ; | itis contended that a third innocent party is not to be made the victim 

 ~sooff' a faithless agent and of a dishonest husband, under such cireum- e 
. F _ gtances, unless knowledge be charged against and proved upon him. 
1. 


: | Knowledge is actual or constructive. In instances like the present 


¥ } one, actual knowledge, as a rule, cannot be proved. It suftices if con- a 
tm structive knowledge is shown; that is, knowledge which should and 

could, and has not been, procured. 

a It may be that, as regards movables, purchasers as a rule, are not 

‘: bound to inquire into the title of the vendors, although the law has 

' provided that the true owners may in some specified cases, recover them 

. even from an innocent purchaser. If such be the law, it is only such 

— in cases in hich the particular effect is one which can be owned with- 

h out a written title. It surely is not the law, where the effectis one 


which cannot be owned without such title. 

Of that class are shares or stock of a corporation. No one can be a 
shareholder, or stock owner, of a corporation like that mentioned in 
“@ this controversy, unless his title to the shares or stock be evidenced 
2 a both by the books of the corporation and by the certiticate which issues 
5. to him, in writing. 


’ 
. No one is reli¢ved from the obligation of knowing who is vendor, 
) who his transferror is, and what the title is to the thing sold or trans- 
) '. ferred, unless at his risk and peril. The regularity of the transfer on 
y the books of the corporation and the exoneration of the company from 


all responsibility, do not dispense him from the duty of instituting the 
inquiry. © 

j Companies may be liable for issuing certificates to innocent parties, 
where the transfer is made by one having no authority to effect it. 
Such innocent parties may be satisfled with the validity of the trans- 
fer because of the warranty of the company; but it by no means follows 
that, where the corporation is in no way in fault, such parties should 
not have ascertained who their vendor or transferror was. 







When the certificate of stock in question was handed by one of the 
firm, or by both members of the firm, to the defendants, no considera- 
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tion actually passed for it. It was a simulated transfer, designed solely 


to secure a pre-existing indebtedness of the firm to the defendants; and _ q 


the latter necessarily, unquestionably knew it, for they subsequently 
sold the stock by direction of the firm debtor, applying the proceeds to 
the extinction of the debt and passing same to the credit of their 


debtor. They had no reason to suppose that the firm owned the stock.. 


They should have inquired; and had theydone so, they would have 
ascertained, by a simple inspection of the transfer, that it had been 
made by an agent of the property of his principal to secure an individ- 
ual creditor of himself and firm. 


Suppose, for a moment, that if the property transferred, instead of 
being, as it!was, stock, had been real estate; that plaintiff’s agent had 
handed to defendants an authentic certificate from a notary or the con- 
veyance officer, showing the same to be in their name; and suppose the 
plaintiff had subsequently revendicated the land, could she have been 
defeated on the ground that the defendants were in good faith and not 
bound to examine or inquire into the title? Surely not. No difference 
between the two cases is discernible, as in both the title must be evi- 
denced in writing, and the right to transfer, in like form. 


Conceding that both the plaintiff and the defendants are innocent, it 
is evident that either the former or the latter is to bear the loss. Which 
of them should sustain it? 

The rule of law is, that whenever one of two innocent persons is to 
support a loss, that one should incur it who could more easily have 
avoided it and who did not do so. . 


‘ 


What is it that the plaintiff could have done and has not done? 
What is it that the detendants could have done and have not done? 


The plaintiff could do no more than she has. The defendants could 
with perfect ease have inquired, as they should have done, into the title 
of their transferror. Had they done so, they never would have accept- 
ed the transfer to them of plaintiff’s stock; but it must be acknowl- 
edged that they had nothing to make by the inquiry, that they had 
everything to gain by omitting it, for they had the company as a war- 
rantor, and therefore it is that they rested in perfect tranquillity and 
security. 

It is clear to my mind that in law and equity the plaintiff should 
recover. 






I, therefore, think that the judgment should be reversed. 
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On APPLICATION FOR REHEARING. 


FENNER, J. Further argument and consideration have only served 
to confirm our conviction of the correctness of our original opinion. 


The transfer of the stock on the books of the corporation, upon sur- 
render of the old certificate, by an agent of plaintiff fully authorized to 
transfer the stock,'and the issuance of the new certificate by the com- 
pany to the transferee, who had no notice, express or implied, of any 
fraud or irregularity, and who in good faith incurred liability upon the 
strength of the title to the stock thus evidenced, operate together as an 
impregnable protection to defendants against any claim on the part of 
the plaintiff. = 


The transfer of this stock by an agent of plaintiff expressly author- 
ized to transfer, was, under the elementary principles of the law of 
mandate, the entire equivalent of a transfer by the plaintiff herself, and 
she has no more right to question the title of the transferee than if she 
had personally executed the transfer. 


It was the corporation which was charged with the duty of determin- 
ing whether the transfer was authorized or not. If it permitted an un- 
authorized transfer, it remained liable to the plaintiff for her stock or 
its value, and would have been equally bound to hold harmless the in- 
nocent holder for value of the new certificate. If the transfer was 
authorized, then the corporation and the holder of the new certificate 
are alike protected. 


It does seem superfluous to point out the difference between this case 
and that of Stern Bros. vs. Germania Bank, 34 A. 1119, since they have 
no conceivable resemblance. The agent in that case was absolutely 
without authority to transfer or divest in any manner the title of his 
principal to the property which he assumed to pledge for his own debt. 
Another case relied on is that of Moores vs. Citizens’ Bank, recently 
decided by the Supreme Court of the United States, but it has no appli- 
cation here. That was a case where the cashier and transfer agent of 
a bank had fraudulently issued a certificate of stock to his sister, falsely 
representing to her that it was a transfer of stock held by himself in 
the bank, and upon the faith of the certificate had borrowed money 
from her. He held no stock, transferred none on the books of the bank 
and surrendered no certificate, which under the by laws of the bank 
and under the very terms of the certificate issued to the party, were 


conditions precedent to valid transfer and to the issuance of the new 


certificate. 
38 
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The Court said: “She relied on his personal representations, as the “ 
party with whom she was dealing, that he had such stock; and she _ 
trusted him as her agent to see the proper transfer thereof made on the 
books of the bank. Having distinct notice that the surrender and ee 
transfer of a former certificate were pre-requisites to the lawful issue of ef 
a new one, and having accepted a certificate that she owned,stock with- Pos 

‘out taking any steps to assure herself that the legal pre-requisites to, : 
the validity of her certificate, which were to be fulfilled by the former vata 


owner and not by the bank, had been complied with, she does not, as By 
“ against the bank, stand in the position of one who receives a certificate — : 








of stock from the proper officers without notice of any facts impairing a 
its validity.” pre 
To deprive the case of any application to the one in hand, it is suffi- — 
cient to say that “all the pre-requisites to the validity of the certifi- —~ me 
cate” had here been complied with. The stock did exist; it had been 7 a 
transferred on the books of the bank; the old certificate had been sur- me , 
rendered; and, therefore, the defendant here did “stand in the position nati 
of one who receives a certificate of stock from the proper officers with- ie 
out notice of any facts impairing its validity.” What that position is, — <a 
the opinion of the Court in the case referred to sufficiently indicates, — — : 
and is there formulated in the following general proposition: “A cer- Fa 
tificate of stock in a corporation, under the corporate seal and signed eet 
, by the officers authorized to issue certificates, estops the corporation to — igina 
deny its validity, as against one who takes it for value and with no fF thes 
knowledge or notice of any fact tending to show that it has been irreg- — Hone 
ularly issued.” As it thus estops the corporation, so it estops the for- ~ the s 
mer holder of the stock, under whose authority the corporation acted — “- 
in issuing the certificate. q pany 
It is, therefore, ordered that our former decree herein remain undis- — Com 
turbed. ' 4 colla 
x whic 
DISSENTING OPINION. FZ obe pi 

4 
Pocnt, J. A second examination of this case, and an exhaustive j . ‘a 
consideration of the authorities submitted to us on rehearing, and i Char 
which had not been considered on the first hearing, have led me to © last 1 
the conclusion that there was error in our first opinion. 4 in M 
° It is conceded on all sides that the stock in question was the undis- limit 
puted and lawful property of plaintiff, and it is not contested that she — ae 
could not be deprived of her property without her consent, or without 4 vatif 


some act of negligence on her part. 
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It is in full proof that she acquired the first knowledge of the un- 






































° : lawful disposition of her stock only a short time previous to the insti- 
tution of this suit for its recovery or its value. Hence she cannot be 
os F charged, and it is not even averred, that she has ratified by acquies- 
ne F cence or long silence, preceded by knowledge, the act of her agent in 
a the premises. 
| The crucial test of the controversy is, therefore, to ascertain whether 
ies ; she is legally bound by the transaction through which her stock was 
“i 4 disposed of. 
: te ; ' J. The first inquiry must be directed to a proper construction of the 
ing ¥ contract between the defendants and Honold & Co., under which her 
shares of stock went into the possession of the defendants, who subse- ’ 
fii- quently sold the same, and accounted for the proceeds to their debtors, 
ifi- Honold & Co. 
ou Although the transaction, by its terms, purports to be a transfer of 
ai the ownership of the stock, it is manifest from defendants’ own plead- 
ol ings and from the whole record, that it was not a sale; that it vested 
he 7° ownership in the defendants as ostensible transferees, and that it 
is was purely and simply an act of pledge, under the guise of an appar- 
o,f ent transfer. 
It is not even alleged or pretended that the defendants paid any 
“a money, or gave any consideration for the transfer at the time that it 
ee was made. The consideration was avowedly an antecedent debt, or- 
to 5 iginating from the defendants’ purchase of Honold & Co.’s drafts, and 
no 7 the subsequent refusal of the same by the drawees. In their letters to 
& § Honold & Co., the defendants in accepting the pretended transfer of 
r- | the stock, used the following ianguage: 
ed . “We note that you have transferred to us, on the books of the com- 
f pany, one hundred shares of stock of the St. Charles Street Railroad . 
8- | Company, certificate of which stock you had deposited with us as 
: collateral security to cover margin on the consignment; any dividends 
which may become payable on said stock, whilst in our possession, to 
4 be paid to us and and placed to your credit in the transaction.” 
d y In his testimony on the trial of this case, one of the defendants 
‘a y stated: “We placed the dividends which we collected on the St. 
wl % _ Charles Street Railroad stock to their credit.” (Honold'& Co.) “The 
‘ last being received by us in May, 1873.” * * * “That stock was, 
Bi 4 in May, 1878, sold by us through our brokers for a price higher. than 


limited by Honold & Co. and the proceeds placed to their credit, 
Honold & Co. were duly notified of the sale and were satisfied and 
ratified it.” 
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It is, therefore, too plain for argument that defendants’ possession 
of the stock was not that of owners, but that of pledgees, not for the 









debt of plaintiff, but that of Honold & Co. the 
: tiff 

2. The next inquiry is, whether plaintiff’s agent had power to pledge m 
her stock. fin 
The suggestion at once arises that he did not make the pledge, but - ] 































his firm did. But conceding, for the sake of argument, that the pledge =~ . tra 







was his act, the inquiry is, whether the mandate to sell movable prop- % eff 

erty includes the power to pledge the same. % Str 

The proposition is answered in the negative by the text of the Code. b ; hw 

Article 2997 reads: ‘Thus the power must be express and special for =f cor 

. the following purposes : 4 1 

sy To sell or to buy. | cey 
4 To encumber or hypothecate.” . of 

Hence it follows that the power to pledge, which is an incumbrance 
and which to movable property, stands as a mortgage to immovable it. 

property, must be express and special and cannot be included in a ; clo’ 

mandate to sell stock and collect dividends. | " 

In the case of Woodhouse vs. Insurance Company, 35 A. 242, this tift 

Court held that the power to pledge did not include the power to sell. hay 

The same rule prevails in the common law. Booth vs. Farmers and § trai 

Mechanics’ National Bank, 74 N. Y. Reports 228. 3 of | 

_ In support of their contention to the contrary, defendants’ counsel 4 5 Th 

cite the two following cases: Clark & Brisbin vs. Bouvain, 20 7 ert; 

A. 71, Davidson & Hill vs. Bodley, 27 A. 150. In the first of | effe 

these cases the ‘sale complained of had been’ made by a pledgee un-° § Tish 

ee.» der an act of pledge, and not by an agent under a power of attorney. 1 

The complaint was that the pledgee had sold other and more property ert} 

of the pledgor than had been pledged to him. In the second case the ing 

agent for the sale of machinery had pledged it for his own debts toa , k 

third party, who had no knowledge that his debtor’s possession was “ and 

that of an agent. Hence it is clear that neither is in point on the ques-  ~ 4H 

tion under consideration. By Cititl 

3. The last inquiry is, whether the defendants, under the cireum- whi 

stances of this case, are protected from plaintiff’s attack, by the cer- ; inv 

tificate of the company that the stock had been transferred to them. a 1 

t If they had purchased the stock, for valuable consideration at the | Cou 

time of the transfer, they would unquestionably be entitled to that Bar 

- protection. reje 
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But, as the record shows, they were not the purchasers but merely 
the pledgees of the stock. It was not pledged as the property of plain- 
tiff, but as that of Honold & Co. Throughout the whole transactions 
they treated, handled and finally sold the stock as the property of that 
firm, their debtors. . 

In their letter of May 18, 1877, which was the incipient step to the 
transaction, Honold & Co. stated to the defendants: ‘We, to this 
effect, have transferred to your name on the books of the St. Charles 
Street Railroad Company and handed to you the certificate for one 
hundred shares of the said company’s stock, which you will please 
consider as a margin deposited by us on this consignment.” * * 


Hence it is clear that the stock was offered on the one hand, and ac- 
cepted as a margin or collateral security on the other, as the property 
of Honold & Co., without any reference to, or concern about, the 
power of the agent, a member of the firm, but entirely distinct from 
it. Honold & Co. were not the agents of plaintiff, and she had never 
clothed them with the insignia of ownership of her stock. 


True, the transfer on the books of the company was made by plain- 
tiff’s agent and in her name, and quoad the company, the transfer may 
have been correct. But defendants cannot invoke the legality of the 
transfer under the power of attorney, because they had no knowledge 
of its existence and had no concern about its utility in the premises. 
They did not pretend to deal with an agent, or bargain for the prop- 
erty of a third party. They took the word of Honold & Co. to the 
effect that they were the owners of the stock, and they must take the 
risk of their truthfulness. 

They are in the attitude of a pledgee who receives valuable prop- 
erty in the possession and apparent ownership of his debtor, without 
inquiring into the latter’s title or right of ownership. 

Knowing that they had bought no stock in the company, they accept 
and quietly rely upon .a certificate that they have become owners of 
one hundred shares of its stock, without making any .inquiry into the 
title of their ostensible transferrors. They cannot invoke the rule 
which protects an innocent transferee of stock, without notice of its 
invalidity. 

They. are clearly amenable to the rule laid down by the Supreme 
Court of the United States in the case of Moore vs. Citizens’ National 
Bank of Piqua, Federal Reporter, vol. 4, part 7, p. 345. In a decision 
rejecting plaintiffs claim to certain shares of bank stock, of which she 
held a certificate issued in her name, the Court said: ‘The certificate 
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which he delivered to the plaintiff was not in his name, but in hers; 
stating that she was entitled toso much stock, * * * The very 
form of the certificate was such as to put her on her guard. She was 
not applying to the bank to take stock, as an original subscriber or 
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otherwise, but she was bargaining with R. B. Moore for stock which 
she supposed him to hold as his own. She knew that she had not held 
or surrenderetl any certificate, and never asked to see his certificate, or 
a transfer thereof to her. * * * She relied upon his personal rep- 
resentation, as the party with whom she was dealing, that he had such 
stock.” * * * 
In our case there is no question as to the transfer of the stock on the 
company’s book. But had the defendants inquired, as it was their 7 
bounden duty to do, into the transfer on the books of the company, — 
they would inevitably have discovered that they were dealing with 
stock as the property of Honold & Co., but which was the property 
of this plaintiff. 

In that particular the circumstances of this case are not as favorable 
to the defendants as were those in the case of Stern Bros. vs. Germania 
Bank, 34 A. 1120. In that case the defendant bank had no means of 
ascertaining the nature of Bader’s possession of coupons which were 
payable to bearer, and which Bader held for collection. 
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The omission by these defendants to make necessary inquiries into 
the alleged title of their debtor, which were so easy to make, is fatal to 
the defense, and places them in the attitude of agents who have sold 
property belonging to third parties and not to their principal. 





. 








4, The plea of prescription of three years cannot avail them, because 3 
their possession was not as owners, but as pledgees. This is shown by 








their own pleadings. , 1. 
The possession of three years contemplated by Art. 3506, Civil Code, 

must be as owner. 
“The creditor cannot acquire the pledge by possession, whatever — - 





may be the time of his possession.” C.C. Art. 3175. 
I, therefore, conclude that plaintiff was entitled to recover, and I 
dissent from the opinion of the majority. 









Bermudez, C. J. concurs in this opinion. 
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Ts ; : 
ery @  F.A. Bianxs vs. Hipernia INsuRANCE Company, Or NEw ORLEANS. Ro 
vas Judgments overruling exceptions in the progress of a cause are interlocutory and come up 
or 5 for review on the appeal from the final judgment when properly presented. A separate 
. appeal from them is neither necessary nor desirable when they do not dispose finally of 
ich : the suit. 
eld The rules of this Court are not mechanical contrivances to entrap suitors and counsel, but 
or well-considered regulations to promote tho efficient performance of public duties. AS 
Stipulations in policies of insurance limiting the time within which claims shall be prose- ’ 
P- = cuted are valid and legal, and form the law for the parties. 
ch ; When, on presentation of a claim for loss, a company positively denies its legal liability, but 
says that being re-insured for seven-eighths of the loss in other companies, it is willing 
4 to pay if the re-insuring companies will also consent ; and when the re-insaring compa- 
he = nies have not consented; and when all negotiations have ended and the company has 
“ ‘= absolutely refused to pay nearly two months before the expiration of the period limited : 
; “4 in the policy for the prosecution of the claim, such negotiations form no excuse for delay 
y, beyond the term, and action brought six months after the expiration is barred under the 
na ; stipulation. 
i. An open policy insuring the freight lists of steamboats plying the Mississippi and tributa- 
iy = ries, upon proper and timely entries thereon, unmistakably means that if by reason of 
; any of the perils insured against, the boat should be prevented from earning the freight 
stipulated on cargo shipped, the company will make it good to the extent of the insur- 
e a ance. Wher by reason of such peril the boat is disabled from completing her voyage 
a ; and is compelled to reship her freight at the same rate which she was to receive, the loss : 
f ‘ is total and the company liable. 


: The rule which requires vessels navigating the high seas to repair, if it can be done, and to 
e 3 prosecute the voyage without transferring freight, must submit to reasonable limitations 
in its application to river-craft, whose voyages are short and whose shippers have the 
right to require prompt forwarding of their goods in case of detention by accident. 


> a Under the circumstances here, the boat was justified in reshipping. 
> a PPEAL from.the Civil District Court for the Parish of Orleans. 
Tissot; J. * 


Singleton, Browne d& Choate for Plaintiff and Appellee. 
. T. Gilmore & Sons and O. B. Sansum for Defendant and Appellant: 


The several clauses of policies of insurance providing for limitation of action, ascertainment 
of particular average or partial loss and payment of loss in sixty days, only after proof 
of interest iu the property and proof of loss and adjustment, are intended for the protec- 
tion of the insurer, and are founded in principle and obligatory upon the assured. Rid- 
dleberger vs, Hartford Insurance Company, and citations on first page of brief; 26 A. 

. & 298; 35 A. 353; 11 Rob. 255; Arnold on Marine Insurance, 869-874. 

2 The doctrine of one-third new for old when adopted into the agreement Of the parties as a 
measure of compensation in adjusting partial marine losses, cagnot be departed from. 
Riley vs. Ocean Insurance Company, 11 Rob. 255; 4 Ohio, 234; 33 Mo, 158; 2 Philips on 
Insurance, 477; Arnold on Marine Insurance, 979-986. iS 

In order to recover apon a policy upon freight, it is necessary to prove an insurable interest ; 

and loss of freight, as well as a contract to insure. Arnold, 869-874. 
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On Morion TO Dismiss. 
The opinion of the Court was delivered by 
MANNING, J. The grounds ot the motion are, 

1. That the appeal is taken by motion at a different term than that 
in which the judgment was rendered. 


Certain exceptions had been made which were overruled in June’ 


1883. The trial on the merits was not had until Feb. 1884, when the 
appeal was taken. Of course the appeal brought up the interlocutory 
judgment of June 1883 on the exceptions. 

' What the mover means is that we must dismiss the appeal quoad the 
overruling of the exceptions, which he contends is a final judgment be- 
cause the judge signed it. The character of legal documents, proceed- 
ings, etc., is determined by other insignia than the fact of signature by 
court officers. 

2. That extension of time for filing the transcript was not legally 
obtained for this reason. The transcript not being completed by the 
return day, the appellant on that day made his motion in this court for 
an extension of thirty days, accompanying it with the usual certificate 
of the clerk of the lower court, and the time was granted. Now the 
appellant wrote that motion on a half-sheet of cap-paper and pasted or 
attached the lower clerk’s certificate to the outside, so that when the 
two were folded together, the caption of the suit and the filing by our 
‘clerk was on the certificate and not actually endorsed on the motion. 

The mover says that is not a compliance with our rule that requires 
the title of the suit to be endorsed upon the motion. 

The objection is so puerile that we should have been glad to be 


spared putting it on record. The rules of this court are not mechanical’ 


contrivances to entrap suitors and counsel, but well-considered regula- 
tions to promote the efficient performance of our duties. 
The motion is refused. 





* ON THE MERITS. 


FENNER, J. This action embraces three claims for distinct losses 
under three separate policies of insurance on different steamboats. 


I. 

The first and most important claim is for $5511 58, alleged loss un- 
der a policy upon the steamboat Fred. A. Blanks. 

The policy was for $40,000, upon the hull, engine, appurtenances, 

etc., of the boat, which were valued in the contract at $60,000, and 

contained the following significant stipulations: 
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1. That in case of irreparable loss, then to the charges for repairs 
“the said insurance company will contribute in proportion as the sum 
insured bears to the agreed value herein.” 






































at 2. That the company was to be liable only for “net loss after the 
S| usual deduction of one-third new for old from the cost of such repairs, 
1e' 4 or replacing of apparel or furniture, that being the agreed difference in 
e of value between new and old materials.” — 
y = 3. That the insurance company shall not be liable for “‘any claim for 
q provisions furnished to the officers or crew, nor for their wages, when 
eg the said steamboat is detained by any disaster, or during subsequent 
- = repairs ;” nor ‘for any expense of dockage or hauling out for repairs, 
- Ge. . or proceeding to a port for repairs; nor for any loss (except in case of 
yr o- general average) unless the necessary repairs required solely by the 
4 disaster amount to five per cent on the agreed value in this policy, after 
y deducting proceeds of savings, if-any, and exclusive of all expenses of 
, ascertaining and proving the same.” 
4, That all claims under this policy are barred, unless prosecuted 
' " within one year from the date of loss.” 
, The loss claimed occurred on August 20, 1881, resulting from raking 
the bottom of the boat, breaking a number of her floor timbers and 4 


otherwise injuring her. She was able, however, to make her way to 
; New Orleans, where she arrived on August 26th, and after protest made, 
went into dock for repairs. 

After their completion, plaintiff presented his claim for loss to the 
: company, accompanied by the protest and by vouchers for the items of 

a | the claim. 

This claim stated the total cost of repairs at $3698 32, which included, 
however, a charge of $1236 for dockage and demurrage. From tis 
$3698 32 the claim deducted one-third new for old, leaving $2465 55 
as the claim for repairs. It added thereto $217 “‘for fuel and oil con- 
sumed in running pumps after discharge of cargo and until boat was 
put in dock;” $193 32 for engineer’s services running pumps; $120 
“Capt. F. A. Blank’s services superintending repairs;” and $17 to ‘“‘no- | 
tary for extending protest, certified copy, etc.;” so that the claim made 
against the company was for $3035. 

Upon presentation of this claim to the company, and at various times 
afterwards, interviews took place between the officers of the company 
and the plaintiff and other persons in his {nterest, touching which there 
is a large amount of evidence in the record. We think it unnecessary 
to analyze this evidence. We simply state the perfect conviction pro- 
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duced thereby on our minds, that from the first, and at all times, the q 
company positively disclaimed any legal liability for the loss, on the — 
ground that, excluding charges manifestly improper under the terms — 
of the policy, the loss did not amount “to five per cent on the agreed 
value in the policy.” 

We have no concern here with the question as to whether the legal 
position assumed by the company was a sound one or not. It is suffi- 
cient to say that the company placed its refusal to pay upon a distinct 
and unequivocal denial of its legal liability. 

Upon the complaint of plaintiff as to the hardness of the case, and in 
consideration of the fact that it had reinsured in seven other companies 
to the extent of $35,000, or seven-eighths of the entire risk, the compa- 
ny told plaintiff that if the reinsuring companies would agree to waive 
the objection and pay the loss, it would do so; and promised to com- 
municate with them on the subject. 

Such communications were made, informing the reinsuring compa- 
nies, or at least some of them or their resident agent, of the facts, and 
of the defendant’s willingness to pay if they would; and no answer was 
made or notice taken thereof by said companies. 

So matters went on until June 28, 1882, when the company demanded 
of plaintiff payment of a premium due on the renewed insurance of the 
boat. Then plaintiff demanded a settlement of the loss and a credit 
thereof on the new premium, which the company refused and abso- 
lutely declined to settle the loss. ; 

This occurred nearly.two months before the expiration of the ‘one 
year,from the date of loss,” within which the policy required that the 
claim should be prosecuted, under penalty of being barred. Yet suit 
was not brought until February 19, 1883, nearly eighteen months after 
date of loss. 

The validity and legality of stipulations in policies of insurance lim- 
iting the time within which actions for claims thereunder may be 
brought, have been affirmed by this Court and by the Supreme Court 
of the United States. Edson vs. Merchants’ Insurance Company, 35 
La. A; Riddleberger vs. Insurance Company, 7 Wall. 386. . 

It has also been settled by this Court that the term “ prosecuted,” a3, © 
here used, means prosecuted by suit. Carraway vs. Insurance Compa- — 
ny, 26 A. 298. 

Such stipulations are, therefore, the law which the parties have made 
for themselves, and by which their rights and obligations must be 
measured. q 
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Courts have been liberal in construing and administering such pro- 
visions, have restricted their application in sundry cases, and have ad- 
mitted certain excuses for non-compliatice therewith; but, after atten- 
tive research, we can find no reason or precedent which would justify 
the failure of plaintiff to sue within the time limited in this case. 
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= ; Thus, it has been held that where the action could not be brought ees r. 
net 2 within the time by reason of the defendant’s not being accessible to 
: service of process at ‘A time immediately preceding the expiration of 
‘i. q the time, the non-compliance would be excused. Semmes vs. Insur- 
seu ance Company, 13 Wall. 159; Insurance Company vs. Hall, 12 Mich. 202. 
na- So, where the policy contained other conditions, compliance with 
wal which was inconsistent with suit within the time fixed, the failure will 
> a not defeat the action. Mayor vs. Insurance Company, 10 Bosw. (N. Y.) 
537; Stout vs. Insurance Company, 12 Iowa, 371. , 
ai 4 So, delays occasioned by the conduct of the insurer, as by promises 


nd a to pay, or failure to act in adjusting the loss, or acts inducing defend- 
ant to suspend the making out of his proofs of loss, in such manner as 


" : to prevent the insured from bringing his action, or other negotiations 
‘d which fairly warranted and induced delay beyond the period stipula-, 
a { ted, have been held to operate a waiver of the limitation. 
it The cases chiefly relied on by plaintiff’s counsel will be found to fall 
a within the above categories. 

Thus, in Killips vs. Insurance Company (Sup. Ct. Wisconsin) 1 Ins. 
P L. J., 169, the acts and omissions of defendant’s agent had delayed the 
F plaintiff in furnishing his proofs of loss, which, under the terms of the 
t policy were a condition precedent to his right of action, and it was 
: 4 held that as the limitation could only apply from the time the right of 


4 action accrued, such delay did not count in the time; following in this 
the decision in Mayor vs. Insurance Company, 39 N. Y. 45. 

No such point is involved in this case. The proofs of loss were fur- 
nished on October 14, 1881. No objections were made to them. Plain- 
tiff’s right of action accrued sixty days thereafter, and the suit was not 
brought within one year even from that date. So that even if we ad- 
mit the very strained doctrine of these cases, that a provision requiring 
suit ‘within twelve months from date of loss” means “‘ within twelve 
months from the expiration of the period fixed in the policy as the 
delay allowed the company for paying, after proof of loss,” it would 
not avail in the present case. wi 

The other authorities relied on will be found to cover cases where , 
the promises and inducements to delay of the company were continued 
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beyond the period of the limitation in such manner that, after they 
ceased to operate, the suit could not be brought within the delay. 

But here, even conceding that the negotiations were entitled to any 
effect whatever, they ‘ceased, as conclusively proved, about two months — 
before the expiration of the limitation. The mere pendency of the ne- 
gotiations between the parties on subject of settlement will not of 
themselves operate as a waiver of the limitation, unless they are of a 
character to induce the insured to abstain from suit within the time. 
McFarland vs. Insurance Company, 6 West Va. 425; Woodson Fire In- 
surance, sec. 434, 

In a case strikingly similar to this, it was held in New York that re- 
fusal to pay, on the very ground here asserted, did not operate a waiver 
of the limitation clause. Degrove vs. Insurance Company, 61 N. Y. 594, 

We are of opinion, however, that the conduct here proved was enti- 
tled to no such effect, under any circumstances. The company’s denial 
of its legal liability and refusal to pay under the policy, were prompt, 
decisive and reiterated. The expression of a willingness to payif the — 
reinsuring companies would agree, was a mere proposition of benevo- 
lence. If plaintiff intended to stand upon his legal rights, his course 
was clear and open. If he chose to take the chance of the consent of 
the reinsuring companies to pay, notwithstanding the absolute denial 

of legal liability, his delay on that account cannot avail him, or preju-  ~ 
dice the company. y 

We conclude, therefore, that the plea in bar was well taken and that ~ 
the allowance of this claim was error. 
Il. 


The other two claims present less difficulty. 




































The proof as to their 
Pa amount satisfied the judge who tried the case and we shall not disturb ; 
ig the finding. . ; 
The legal defenses are without merit. The claims are based on an — 

open policy insuring one-half the freight lists of the boats. The acci-  — 
dents which occasioned the losses were within the risk. The meaning 
of the policy is unmistakable. That is, that if by reason of any of the 
perils insured against, the insured should be prevented from earning 
the freight stipulated on cargo shipped on board, the company should © 
make it good to the extent of one-half its amount. 

Here, the amounts of the freight lists were duly entered on the pol- 
icy, after the cargoes had been secured. The boats, while on their re- 
spective voyages, met accidents which prevented their completion. In 
one case an explosion occurred near the city, which compelled the boat 
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to return and subjected her to a delay of six weeks. She was compelled 
to employ another boat to forward her cargo and to pay the same rate 
of freight which she received. 

In the other case, the accident was a collision, which disabled the 
boat from proceeding and compelled her to unload and reship on an- 
other boat, which charged the full amount of the freight. The loss of 
freight, in both cases, was total. 

The rule of law which requires the master of a vessel navigating the 
high seas to repair, if it’can be done, and prosecute the voyage, instead 
of transferring the freight to another vessel, must submit to reasonable 
limitations in its application to river craft, whose voyages are short, 
and whose shippers have the right to expect and require that in case of 
detention from accident, their goods shall not be detained to await 
lengthy repairs, but should be promptly forwarded to their destination. 
Roe vs. Crescent Insurance Company, 11 A. 408. Other defenses are 
without merit. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be amended by reducing the amount thereof to the 
amount of $671 52, with legal interest on $292 28 from June 8, 1881, 
and on $379 24 from April 4, 1881, and by rejecting plaintiff’s demand 
in other respects; and, as thus amended, that the same be affirmed; 
plaintiff and appellee to pay costs of this appeal. 

Rehearing refused. 








No 9062. 


BoaRD OF ADMINISTRATORS OF THE CHARITY HospiTat vs. C. E. 

GIRARDEY. 

The final section of the Revised Statutes repeals ‘‘all laws and parts of laws on the same 
subject matter, except what may be contained in Revised Civil Code and Code of 
Practice, etc.” The subject matter of the Act of 1805, entitled ‘‘An Act to regulate 
sales at auction,” invoked in this case, is identical with that covered by the provisions 
of the Revised Statutes, under the heading of ‘‘Auctioneer” and ‘‘Auction Sales.” So 


far, therefore, as the provisions of the act of 1805 have not been perpetuated in the Re- 
vised Statutes or the Codes of 1870, they are repealed. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Lazarus, J. 


J. A. Gilmore and Henry Renshaw for Plaintiffs and Appellees. 
Jonas' & Nixon, H. Dufilho and Leovy & Kruttschnitt contra. 


The opinion of the Court was delivered by 
FENNER, J. The sole question presented in this case is whether de- 
fendant, a public auctioneer, is liable for the duty imposed by sections 
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145 and 161 of the Revised Statutes, in so far as the same is demanded 
on succession, insolvent and judicial sales made by him. 


We considered this question very thoughtfully in the case of State 
vs. Girardey, 34 A. 620, wherein we said: ‘The law makes no distine- 
tion whatever in favor of such sales. The language is, ‘all property, 
rights or credits, which.shall be sold at public auction, or at private 
sale, by any auctioneer (except such as are or may be exempted by 
law) shall be subject to a duty, ete., R. 8.145.’ Unless there exists 
some law exempting sales of the sort above mentioned, they fall ne- 
cessarily within the purview of the statute. We know of, and have 
been referred to no such law.” 


The defendant now claims to have discovered such a law, in the act 
of January 15, 1805, chap. IV. of the acts of that year. The discuss- 
ion at bar was confined to the question whether or not the terms of 
that law covered such an exemption and it is one not free from diffi- 


culty. 
We are relieved from its consideration, however, by our clear con- 


viction that the act of 1805 is repealed by the final sections of the Re- 
vised Statutes of 1870, which declares that, “all laws or parts of laws, 
contrary to or in conflict with the provisions of this act, and all laws 


or parts of laws on the same subject matter, except what may be con- 
tained in the Revised Civil Code and Code of Practice of the present 
session, be and the same are hereby repealed,” ete. R. S., sec. 3990. 


To ascertain the identity of the subject matter of the act of 1805 
with that included in the Revised Statutes, it is only necessary to refer 
to the respective titles and provisions of the two laws, The title of 
the act of 1805 is ‘‘An Act to regulate sales at auction;” whereas, that 
of the Revised Statutes, as relating to this subject, is “‘relative to auc- 
tioneers; to the manner in which persons may become auctioneers; 
their duties, powers, fees and privileges; the taxes to be paid by them; 
the penalty for disobeying law ; and mode of making their sales.” 

The latter title will be found to cover and include all the purposes 
and provisions of the act of 1805. 

The identity of subject matter is perfect. Unless, therefore, the 
provision of the act of 1805, from which it is now claimed that exemp- 
tion results, has been perpetuated either in the Revised Statutes or in 
the Civil Code of Practice, it is clearly and unequivocally repealed. 

The incorporation of the words “except such as are or may be ex- 
empted by law,” cannot affect the case. 
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The exception still strictly confines the exemptions to those established 
by law, and when the law establishing them falls by repeal, the exemp- 
tions necessarily fall with it. ; 

There is no room for construction here. The identity of subject 
matter is complete and the terms of the repealing clause unambiguous. 

The very purpose of the Revised Statutes was to embody in one 
compendious and general statute all the scattered provisions of prior 
statutes of the State, and to enable the searcher after the law to be 
secure, that, as to the subject matters embraced therein, that statute, 
with the codes, contained the entire statutory law then left in force. It 


‘is a conclusive presumption that all prior statutes were passed in re- 


view, that those provisions which the legislator desired to perpetuate, 
were embodied therein, and that all omitted provisions were design- 
edly repealed. We must do nothing to imperil the confidence with 
which the people and the profession have the right to rely on this pre- 
sumption, by indulging in conjectures as to the legislative intent, 
which may or may not be well founded. 

The fact that in the revision of the statutes made under legislative 
authority in 1852, the provisions of the act of 1805 now relied on were 
extended, lends strong force to the conclusion that their omission in 
1870 and consequent repeal, was not only legally effective but also in- 
tentional. 

This leaves the question in the precise status which it occupied at the 
date of our former decision, from which we see no reason to recede. 

Since that decision, a session of the General Assembly has been held, 
at which this duty was considered ( Act No. 53 of 1882) and another 
session will speedily occur. If, unwittingly, we have contravened the 
legislative will, a remedy, at least for the future, may be found. 

Judgment aflirmed. 


DISSENTING OPINION 


BERMUDEZ, C. J. The section relied upon to claim the tax or duty 
from the defendant, manifestly except from the same, all sales made of 
succession and insolvency property and, therefore, warrants a judg- 
ment of relief in favor of the defendant. 

It palpably derives from section 11, of Act 141 of 1848, which itself 
comes from section 3, of act 41 of 1839 which regulates the duties 
to be paid by auctioneers. . 

It is in this act of 1839, that for the first time are to be found the 
words: Except such as are now exempted by existing laws. 
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The question then arises, confronted by this vague reference to an 
exemption, whether in 1839 there existed or not, a law exempting from 
the duty any particular class of property. 

Running backwards, two statutes are found on the subject: One of 
1836, sec. 1, p. 56, relative to port warden sales, and another of 1805, 
passed by the territorial council, p. 16. 

It is needless to refer to the act of 1836, as it has no material bear- 
ing on this case, save so far as it amends the last mentioned act, which 
it, therefore, notices. 

Section 7 of the act of 1805, provides: 

“That all goods and chattels, lands and tenements, which may be here- * 
after seized by any public officer for, or on account of any forfeiture or 
penalty ; goods and effects of Siaenad persons, or effects detained for 
rent, or taken in execution, or damaged goods sold for the account of 
the concerned, and the goods of insolvent debtors, shall in no wise be 
subject to, but are hereby exempted and declared free from the duty 
aforesaid.” 

It is proper here to observe that section 8 of that act (1805) was 
amended by section 2 of the subsequent act of 1836, by striking out 
the words: “sold at any auction store,” and replacing them by the 
words: “sold by any commissioned public auctioneer... So that the seec- 
tion (8) would read : 

‘All goods and chattels, lands and tenements sold by any commis- 
sioned auctioneer, whether at public or private sale, shall be subject 
to the duty before mentioned.” 

By reference to the Digest of the statutes of the State, reported by, 
the compilers thereof, in 1852, under authority of the acts of 1848 and- 
1850, it appears that section 7 of the act of 1805 was published among 
the laws then in force. 

An attentive reading of that section impresses forcibly the mind 
that its object was to exonerate from the duty three specific classes of 
property : 

1. That seized and sold under writs issued by judicial authority. 

2. That belonging to deceased persons, or successions. 

3. That composing the estate of insolvent debtors, or bankruptcies. 

The amendment of that section by the act of 1836, was not designed 
to and did not disturb that exemption from duty. 

The acts of 1839 and 1848 first continued it in force, by the fact of 
the reference to the property, the sale of which was exempt from duty 
by law. The supervisory legislation of 1855 and of 1870 have byidged 
it over with all its pristine vigor and effect. 
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It is not exact to say that the last section of the Revised Statutes of 
1870 (sec. 3990) has repealed it, because on the same subject-matter, 
for the obvious reason that this revisory legislation (sec. 145) itself pro- 
vides that all property, except that exempted by law, shall be subject to 
duty. 


A review of the legislation in force at the time of the adoption of the 
R. 8. of 1870, dating as far back at least as 1855 and which is still in 
existence, discloses theedouble significant fact that, in furtherance of 
the design to alleviate the burden resting upon the transfer of property 
belonging to successions, to insolvencies and to incapacitated persons, 
the Legislature has subjected the same to a lighter commissiom in favor 
of auctioneers and sheriffs, and has specially authorized the sale of 
such property as well by the former as by the latter. Sec. 3549, R. S; 
Acts 1855, p. 106, and ex. sess. 20. 


On principle, laws are presumed to be passed with deliberation and 
with full knowledge of all existing ones on the same subject. It is, 
therefore, but reasonable to conclude that the Legislature in passing a 
statute did not intend to interfere with or abrogate any prior law relat- 
ing to the same matter, unless the repugnancy between the two is 
irreconcilable, and hence a repeal by implication is not favored. On 
the contrary, courts are bound to uphold the prior law, if the two acts 
may well subsist together. Sedgwick on Stat. and Const. 106. 


In the present instance, the exemption from duty of succession and 
insolvency property has been under special and constructive legislative 
consideration and apparently the object of unvarying solicitude, on at 
least eight different occasions, in 1805, 1836, 1839, 1848,.1852, 1855, 1856 
and 1870. 


It is indisputable that the act of 1805 was in foree at the date of the 
supervisory legislation of 1855 and that it has survived it. The act of 
that year, relative to auctioneers (No. 104, p. 106) concludes, as does 
the classification of 1870, termed the “ Revised Statutes,” by repealing 
all laws in conflict with its provisions, or on the same subject-matter, 
save those contained in the Codes. 


As regards that legislation, it has been more than once held that an 
interpretation leading to a mischievous result should be rejected; that 
the legislative intent should be sought and enforced; that the repeal- 
ing clause did not recall such pre-existing statutory provisions as were 
re-enacted in the revisory statutes. 11 A. 439, 470,609; 12 A. 390, 431; 


14 A. 620, 667, 720, 730. 
39 












SUPREME COURT OF LOUISIANA. 





Board of Administrators of the Charity Hospital vs. Girardey. 








The very repetition totidem verbis of sec. 7, of Act 104 of 1855, more 
than implies—it announces—a will to retain in 1870 the legislation 
bridged over by the act of 1855. 


Section 145, as well as sec. 149, which also intimates that there are 


sales not subject to duty, are certainly pregnant with, and therefore — 


vivify, the act of 1805, which by formal legislative behest, tenaciously 
adheres to their entrails. To pretend the reverse is to do violence to 
the intent of the law-giver and to extirpate it from the solemn expres- 
sion of his will. 

Remission for relief to the mercy or liberty of an impotent Legisla- 
ture is no crumb of comfort. It is less than a deception and fleeting 
shadow. Const. 1879, art. 57. 


It does seem illogical and unreasonable, therefore, to conclude that 


however much the section relied on (145), itself excludes from duty the ; 
property exempt by law, it is to be understood and construed as an- — 


nouncing the reverse of its meaning; that is, that there exists no such 
property or exemption, or that if such be the law, it was, by the sub- 
sequent last section, revoked and nullified, Such conclusion appears 
repugnant to the legal mind. 


There has not been uttered even a whisper that property sold by 
sheriffs, under writs or orders of courts, is subject to the duty, and the 
reason is that there exists indeed no such liability, simply owing to the 
exempting act of 1805. If that law be considered as repealed, then 
property sold by sheriffs in furtherance of judicial orders, writs and 
authority, must pay the tax to the State. The only motive or consid- 
eration which can satisfy the mind in justifying the immunity to this 
day is, that as the property passes not by the option or will of the 
owner but by the power of judicial authority, it should not be bur- 
dened. If that be the reason, then why should not the property com- 
posing the assets of successions and of insolvencies, which likewise 
passes by public sales, which are also made by judicial authority, be in 
the same manner and to the same extent liberated from the duty ? 


It was advanced, without contradiction, in argument that the State 7 


authorities have invariably considered the Act of 1805 as in force, as at 


all times they have distributed among the auctioneers forms or blanks — 
for their returns to the Auditor, implying the exemption, and that no © 
duty has ever been paid on that class of property into the State Treas- q 
ury. The undenied assertion is certainly entitled to some considera- — 


tion and moral weight. 
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Phe records of the courts and the memory of ancient ouksatiabinels 
fail to recall a single instance in which the State has ever claimed the 
duty, or in which an auctioneer has ever demanded it. 

If such has been the construction put on the law by the State herself, 
how inequitable it would be to hold the defendant liable for a tax which 

“never was considered as due and exigible. 

As was well said by counsel of defendant, the clear meaning of this 
exception is to exclude from the payment of the duty all property ex- 
empt by law at the time of the passage of the R. S. 

Indeed, if the object in view was not to except all property exempt 
at that date, then language is meaningless and the Legislatures that 
have used it four times, at least, have spoken simply to say nothing. 

Section 145, R. 8S. incorporates sec. 7 of the Act of 1805, and must be 
read as follows: 

“All property * * * which shall be sold * * * by auction- 
eers, except that belonging to successions and insolvencies, * * * shall 
be subject to a duty,” ete. 

To contend for the reverse, as is done by the plaintiffs, is arbitrarily 


- to expunge from the law its expressed meaning and to feed charity on 


the fruits of an iniquitous exaction. 
Rehearing refused. 


Poché, J. I concur in the dissenting opinion of the Chief Justice. 








No. 9175. 


ALEXANDER MORRISON vs. JAMES A. LYNCH. 


A rule on the clerk of the lower court, to compel him to complete a transcript of appeal 
charged as deficient, in not containing oral and documentary evidence admitted, will not 
be entertained by this Court, where the charge of deficiency is disputed and an issue of 
facts is raised. 

The determination of the issue appertains to the lower court which has jurisdiction over 
the case for the purpose of having a proper transcript made and transmitted to this 
Court. 33 A. 422, affirmed. 

Transcripts incomplete by the fault of the appellant will justify a dismissal of the appeal. 
35 A. 878, affirmed. 

Under the disposition already made of the rple taken herein, the jpresent motion to dismiss 
on ground of defectiveness of record is premature 

In presence of complete certificate of the clerk, the other grounds set up must fail. 


‘In the absence of a motion therefor, the Court will not dismiss an appeal, although the tran- 


script is defective, by the fault of the appellant, where it contains sufficient evidence to 
enable the Court to pass upon the case, without injury to appellee. 
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The notice of a transfer of credit served on the attorney or counsel of the alleged debgor, is 
insufficient to bind the creditors of the transferrer. A seizure of such credit, notwith- 
standing such notice, will be maintained. 


PPEAL from the Civil District Court for the Parish of Orleans 
E Rightor, J. 


Sambola & Ducros for Plaintiff and Appellee. 
T. M. Gill, contra. 


The opinion of the Court was delivered by 

BermupveEz, C. J. This is a rule by the appellee on the clerk of the 
district court, to show cause why he should not inelude in the tran- 
script oral and documentary evidence, introduced on the trial of the 
case and which have not been copied into the transcript. 

The clerk answers that the transcript contains all the proceedings had, 
documents filed, testimony and evidence adduced on the trial; that, 
if the evidence called for was adduced, it is not of record in his office; 
that there is no note of evidence or documents on file, which show that 
such evidence was introduced; that his certificate, attached to the 
transcript, is, therefore, full and complete. 

In support of the rule, a certificate from the district judge is sub- 
mitted to show that both oral and written evidence was offered and 
admitted, which does not appear in the transcript of, appeal, the cer- 
tificate whereof is untrue. 

Cognizance of a proceeding of this sort, which involves the deter- 
mination of matters of fact, does not appertain primarily to this Coutt, 
but to the court a qué which has authority to inquire into and pass 
upon the issues presented. 

It is a practice of long standing in this Court, authorized by law, C. 
P. 898, 899 and 900, to issue an order, in the nature of a certiorari, to 
the clerk of the wer court, to direct him to complete a transcript, 
represented as defective ; but this is done where no dispute as to facts 
arises. 5 M. 668; 9 M. 185. 

When itis doubtful, whether all the evidence received below has 
been put of record, the matter falls within the jurisdiction of the lower 
court to ascertain, and, where circumstances justify, to have its clerk 
to.do his duty by perfecting the transcript of appeal. 3 L. 455, 296. 

In the recent case of State ex rel. Cass, 33 A. 422, this Court held 
that, although the jurisdiction of the lower court abates, the moment 
that the order of appeal is made and the bond under it furnished, the 
power of that court, over its clerk, does not cease to have him to per- 
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form the duties imposed upon him, for the confection of a transcript 
of appeal. 14 Cal. 640. The lower court, when called upon, is bound 
to see that such transcript be made according to legal requirements, 
for, this Court can exercise its jurisdiction only in so far as it shall have 
knowledge of the matters argued and contested below. C. P. 895; 138 
L. 182; 5 A. 602; 13 A. 479; 15 A. 63; 18 A. 146, 729; 21 A. 135; 23 
A. 28; 25 A. 216. 

It would be doing a vain thing for this Court to make the order 
asked, without proof before it, directing the clerk to transcribe into 
the transcript oral and documentary evidence, which, he says, is not 
of record, even if such was received. 














Where oral testimony is heard, either party may require the clerk 
to take it down in writing, which shall serve as a statement of facts, 
if the parties should not agree to one. C.P.601. Where documents 
are introduced in evidence, a note of them is usually taken by the 
clerk, to serve as a guide in the determination of the cause and in the 
making of the transcript, in case of appeal. 











Where the testimony was not reduced to writing and the dotumen- 
tary evidence noted, and an appeal is taken, a statement of facts be- 
comes necessary, Which must be prepared before the appeal is asked, 
in pursuance of the prescribed rules. C. P. 602, 603. f 








Because one of the parties has not caused his oral testimony to be 
taken down and his written evidence noted, it does not follow that in 
the event of an ~ppeal by his adversary, he should be deprived of it 
and placed at the mercy of his opponent. The appellant should, in 
such a case, have a statement of facts seasonably made as the law di- 
rects. A failure on his part in that respect, may imperil his right to a 
piosecution of his appeal, as this Court has jurisdiction to dismiss ap- 
peals when the transcript brought up by the appellant is defective by 
a fault imputable to him. 35 A. 818; 19 A. 292; 16 L. 251; 1 R. 100, 
133; 5 R. 152; 7 A. 442; C. P. 601, 602, 898. 


It is, therefore, ordered that the rule herein taken by the appellee 
for the completion of the transcript of appeal be dismissed with costs, 
without prejudice to the right of appellee to take proper steps in the 
lower court for such completion and to bring up for review, should 
need be, the action of the court thereon, or to move for a dismissal of 
the appeal, if any right he have, for deficiencies, if any, imputable to 
the appellant. 
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On Motion TO Dismiss. 

FENNER, J. The motion is on the grounds that the record is incom- 
plete by the fault of appellant and that there is no bill of exceptions, 
statement of facts or assignment of errors. 

The certificate of the clerk accompanying the record is complete in 
every particular. ' 

A rule has heretofore been taken upon the clerk by the appellee to 
show cause why his certificate should not be corrected so as to show 
the deficiencies in the record. For the reasons given in our opinion 
then rendered, we dismissed the rule “ without prejudice to the right 
of appellee to take proper steps in the lower court for such completion 
and to bring up for review, should need be, the action of the court 
thereon,” etc. 

- No action has been taken under this order and the motion to dismiss, 
as at present submitted, is obviously premature. 

Since the foregoing opinion was adopted, a supplemental transcript 
has been filed showing action taken in the lower court under our de- 
cision on the rule referred to in the beginning of this opinion. This 
does not affect our conclusion that the present motion to dismiss on 
that ground is premature. The motion must stand on the condition 
existing at the time when it was submitted. 

So far as the absence of exception, statement of facts or assignment 
of errors is concerned, that furnishes no right to dismissal of appeal 
when the clerk’s certificate is complete, as we have recently held, after 
a careful review of the authorities, in re Fazende for Monition, 35 A. 

The motion to dismiss is, therefore, denied, without prejudice. 


ON THE MERITs. 

BERMUDEZ, C.J. This is an appeal from a judgment dissolving, with 
damages, an injunction obtained by a third opponent arresting the sale 
‘ of a litigious claim, seized as belonging to the defendant, but which 
the former pretends to own under a valid transfer duly notified to the 
debtor before seizure. 

The appellee first moved in this Court for the dismissal of the appeal 
on the ground of material deficiencies in the transcript, imputable to 
the appellant. 

He next sought to have the clerk’s certificate corrected, which he 
charged with incorrectness. 

Both motions were dismissed—the first because premature, the sec- 
ond because of want of jurisdiction in this Court to hear evidence in 
support of the charge. 
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The appellee has since taken steps in the lower court to show that 
the clerk’s certificate is erroneous in this: that it attests that the tran- 
script contains all the testimony and evidence adduced on the trial of 
the case, when the truth is that it contains only part of such testimony 
and evidence. From the action of the district judge contradictorily 
taken and now before us, it clearly appears that the transcript does not 
contain all the testimony and evidence adduced on the trial; but from 
that circumstance it does not follow that the clerk’s certificate is abso- 
lutely untrue. : 


The oral testimony and documentary evidence received was not 
taken in writing and filed. No note of evidence was prepared by 
the clerk. The parties were not bound to have the testimony writ- 
ten down, or perhaps, the documents formally filed, or a note of evi- 
dence made by the clerk. This officer was not bound to do either 
of those three things, unless directed by either of the litigants and he 
had no right to include in-the transcript his recollection of what the 
testimony was, or documents not filed, or a memorandum of what either 
or both were. His certificate is in the usual printed form, stereotyped 
for greater security, and was designed to mean simply that the tran- 
script contains all the testimony and evidence adduced, which was 
written down and filed and which he had a right to transcribe for 
transmission to this Court. The clerk must not, however, issue such 
a certificate, unless all the evidence adduced is actually transcribed in 
the transcript. 


It is to be remarked that the transcript contains no statement of 
facts. It was the duty of the appellant, under the circumstances and 
the law, to have caused one to ke prepared at the time and in the 
manner prescribed by the Code of Practice, 602, 603. His failure to 
have done so, as was already observed in this very case, cannot preju- 
dice the appellee, who appears to have done everything in his power, _ 
since the appeal was allowed, to have the transcript completed. The 
incompleteness is evidently attributable to the appellant, who might 
be made to stand the consequences of his dereliction. 

This irregularity might have justified a dismissal of the appeal had 
the motion to dismiss been renewed, or perhaps, authorized an affirm- 
ance outright of the judgment without an investigation of the merits, 
on the presumption that the district judge had sufficient evidence be- 
fore him to justify his conclusions; but we think it is better to dispose 
of the controversy, inasmuch as the transcript, however defective it be, 
enables us to review the judgment complained of and to do justice to 
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the litigants, without injury to the appellee, on the record as brought * 
up by the appellant himself. ‘ 

As stated, the thing seized in execution of the money judgment is a 
litigious claim, of which the third opponent asserts himself to be the 
owner. 

The record shows that the attorney of Lynch, the defendant, on May.’ 
17, 1883, notified the Morgan’s Louisiana and Texas Railroad and 
Steamship Company, against whom he had brought suit in Lynch’s 
name, that all his right, title and interest in and to that claim had been 
transferred over to Burgess (the third opponext herein) as per entry on 
the records of the case. It also appears that notice was served on the 
same day on the attorney or counsel of the company, and that half an 
hour later the notice of seizure of Lynch’s interest by the sheriff in the 
suit was served on the president of the company in person. Nothing 
shows that at that moment that functionary had knowledge of. the 
transfer. 

The law is positive that the transferee of a credit, right or claim 
against another, acquires the same as to third parties, only where 
notice has been actually given of the transfer to the debtor, and that 
until such notice has been legally given, the claim, however truly de- 
signed. by the parties to be transferred, is liable to seizure by the cred- — 
itors of the transferrer. 

Ie is likewise to the effect that such notice must be given to the 
debtor, and that knowledge of the transfer, however conveyed, in the 
debtor’s attorney is not sufficient notice against the creditors. R.C.C. 
2643 (2613); 20 A. 284; 5 A. 551; 7 A. 620; 2 L. 425; 14 A. 689; 3 A. 
523; 9 A. 226. : 

The district judge has assigned no reasons in writing in support of 
his finding. The consideration of absence of valid notice of transfer is 
enough to justify his conclusion. 

Judgment affirmed. 

Rehearing refused. 








No. 9162. 


Hueu ALuison & Co., IN LIQUIDATION, V8. MILLIE B. WATSON, 
AND 
Mrs. M. B. TuLLIs aND HusBAND vs. L. M. WATSON ET AL. 


Consolidated. . 


A person who has been emancipated on his own petition by the decree of a competent court 
having jurisdiction over his person, correct in form, will be estopped from invoking the 
nullity of said judgment against third persons who have dealt with him as an emanci- 


pated minor. 
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In such cases, persons dealing with emancipated minors are not required to look beyond 
the decree. 
The acts of an agent, even if unauthorized by his mandate, or in violation thereof, are con- 








































58 ; sidered as ratified by the principal by acquiescence if. after knowledge of the same, he 
the a does not repudiate them. 
act 4 PPEAL from the Ninth District Court, Parish of Tensas. 
. Hough, J. 
nd % ‘ nctetadiataniate ™ 
h’s 4 Percy Roberts, L. V. Reeves and H. R. Steele for Plaintiffs and Ap- 
cn pellees. : 
on Wade R. Young for Plaintiffs and Appellants. 
he @ 
an The opinion of the Court was delivered by 
he | Pocuk, J. The issues presented in these two cases will be better 
ig 8 understood by a statement of the salient facts which have given rise to 
he @ the litigation. 
e A.J. Watson died in Tensas parish in 1862, leaving a widow and an 
n @ only child, then an infant. The latter was his sole heir and inherited 
re @ several plantations situated in that parish. In 1865 his widow marned 
at 6 his brother, A. C. Watson, without being retained in the natural tutor- 
> ship of her child by a family meeting. Soon after the marriage a fam- 
1- 3 ily meeting was convened and recommended her as tutrix and her hus- 
t band as co-cutor of the minor, Millie B. Watson, relieving her from the 
ec = necessity of a bond of tutorship. 
% j They were both qualified in their respective capacities and the co- 
* tutor assumed control and the full administration of the minor’s prop- 3 
: erty, which he continued as tutor until March, 188] and as agent until 
fs July, 1882, when she married and then assumed control of the same. 
so On a petition presented by her, with the written consent of her tutrix 


. | and co-tutor, td the District Court of Tensas, she obtained a full decree 
of emancipation on the 2d of March, 1881. 

A few days thereafter she came to this city, accompanied by her step- 
father, for the purpose of negotiating a loan with a view to properly 
supply and equip her plantations, so as to enhance their cultivation 
and productiveness. 

At that time there stood on plaintiffs’ books, as commission mer- 
chants, an indebtedness exceeding $5000, incurred in the cultivation of 
her plantations, the account being in the name of “A.C. Watson.” The 
, a latter then called on plaintiffs, to whom he represented himself as the 
agent of Miss M. B. Watson, who had just been emancipated, and he 
obtained from them on that day advances in mules and supplies of sev- 
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eral hundred dollars, with the understanding that these advances were 
made to Miss Watson, and that the latter would assume the payment 
of the account due to them for previous advances of money and sup- 
plies for the use of the same plantations, but standing in the name of 
A. C. Watson. 

On the same day, one of the plaintiffs met Watson and Miss Watson 
by appointment, and in his presence, at the request of her step-father 
and agent, she signed the following document: 

“NEw ORLEANS, March 19, 1881. 
‘“‘ Messrs. Hugh Allison & Co., New Orleans: 
“‘Gents—-You will charge account of A. C. Watson to me, and 


oblige, 
“Yours, respectfully, 
“MILLIE B. Watson.” 


A short time thereafter she obtained a loan of $15,991, to secure 
which she mortgaged her plantations by act passed on the 7th of April, 
1881—and she then gave a power of attorney to A. C. Watson, author- 
izing him to administer her affairs, with the express authorization to 
draw against her funds then in the hands of Shattuck & Hoffman, a 
commercial firm in this city. 

On the 6th of May following, Watson, the agent, made a part-pay- 
ment on the account assumed by Miss Watson of $4000, by a draft on 
Shattuck & Hoffman, which was credited to the account opened in her 
name by plaintiffs, Allison & Co. 

The account was continued until June, 1881, when it was closed after 
a few additional advances and after the sale of some twenty-six bales 
of cotton shipped to plaintiffs from Miss Watson’s plantations. The 
balance of the account was then for $2520 56 in favor of plaintiffs, who 
brought this suit in June, 1882, to enforce payment of the same. 

The defense is a denial of ahy indebtedness to plaintiffs, resting on 
the main grounds of her incapacity to enter into any contract in March, 
1881, for the reason of the alleged absolute nullity of the judgment of 
emancipation rendered on her petition on the 2d of March, 1881; and — 
on the further ground that she had signed the assumpsit of March 19,. ’ 
1881, through error and through misrepresentations of her step-father, ~ 
A. C. Watson. 

The alleged ground of nullity of the judgment of emancipation is, 
that in 1876, her mother and the co-tutor had forfeited the tutorship by ~ 
removing their domicile to the State of Mississippi, and that the pro- — 
- ceedings for her emancipation had not therefore been carried on con- 
tradictorily with a tutor, as the law requires. The answer concluded | 
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with a reconventional demand for the sum of $4000, alleged to have 
been paid to plaintiffs by her agent without authority. 

At the same time defendant brought a suit for the nullity of the judg- 
ment of emancipation, to which her mother, her step-father and Hugh 


* Allison & Co. were made parties. This is the suit which is consoli- 


dated with plaintiffs’ main or original demand. 

Judgment was rendered maintaining the legality of the judgment of 
emancipation, rejecting the reconventional demand, and rejecting plain- 
tiffs’ claim on their balance of account. Both parties have appealed. 

The effect of the juagment of emancipation is the pivotal question of 
the case, and to it we shall first direct our attention. Among other de- 
fenses urged by Hugh Allison & Co. to the action in nullity of that 
judgment is the plea of estoppel, by which Miss Watson, now Mrs. Tul- 
lis, is denied the right of setting up the nullity of a judgment provoked 
by herself and showing no elements of nullity on its face. 

The record shows, and it is not contested, that the court which ren- 
dered the judgment was a competent tribunal and that it had jurisdic- 
tion over the person of the minor applying for emancipation. The 
alleged forfeiture of the tutorship by the removal of her mother, could 
not have the effect of changing the minor’s domicile. 

Although she alleges that she gave a reluctant consent to her step- 
father’s entreaties to apply for her emancipation, she does not deny 
that she applied for it of her own free will, nor does she allege that the 
judgment was obtained through fraud, and much less does she connect 
the plaintiffs, Hugh Allison & Co., either by knowledge, or advice, or 
request on their part, with the proceedings. 

The record shows that she authorized the information conveyed to 
plaintiffs of her having been emancipated, and that in the presence of 
one of the firm she exercised her rights as an emancipated minor by 
signing the document which we have transcribed above. Admitting 
for the sake of argument that she then thought, as she now pretends, 
that she was only signing a security for the payment of mules pur- 
chased for her on that day, her act was nevertheless, and to her full 
knowledge, that of a person acting in his own right and relieved of 
the disabilities which attach to minors. 

Will the law now empower her to meet these same plaintiffs with the 
assertion that she was not then emancipated and that she was there- 
fore deceiving them? The answer is too plain for argument. The 
rule is well settled that in such cases the parties dealing with the 
emancipated person are not bound to look beyond the decree of eman- 
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cipation. ‘Any other doctrine would make such decrees snares to the ~ 
public.” 10 An. 66, Jeannet vs. Ricker; Dupré vs. Dupré, 28 An. 418, 
See also, 13 La. 433, Lalanne vs. Moreau; 7 A. 9, Faber vs. Hepp; 26 
An. 418, Rhodor vs. Rosselin. 

She was born in October of the year 1861, and was married in July, © 
1882. Hence, in April, 1881, when she executed the $15,000 mortgage, - 
and in which she acted in her own right, she acted on the faith and 
strength of the ‘decree of emancipation which she now holds up as an 
absolute nullity. 

She is, therefore, effectually estopped from the plea of nullity of the 
judgment of emancipation. : 

We shall now deal with the grounds urged in support of her recon- 
ventional demand. 

Her able counsel has made a strenuous effort in support of the alleged 
error under which she signed the assumpsit of plaintiffs’ account, by 
trying to vonnect one of the plaintiffs with the alleged misrepresenta- 
tion that the document which she signed was merely a security for a 
mule purchase. He is not in the slightest degree borne out by the 
record, which shows that the document had already been drawn by 
Watson when one of the plaintiff firm, W. A. Peale, met him by a-- 
pointment, and that the request to sign the paper was made to Miss 
Watson by her step-father, and that Mr. Peale did not even hear the 
explanation made by Watson touching the nature of the document 
which she signed then and there. If, therefore, she was deceived as to 
the purport of the obligation which she contracted, the deception can- 
not be attributed to plaintiffs, but it must be laid at the door of her 
own step-father and ostensible protector. It was her right and her 
duty to read it. It would have taken very little time to read a plain 
sentence of not more than two lines in writing. Her failure to seek 
and obtain information which was so easily within her reach is her own 
fault and must be her misfortune. Mr. Peale, who had called at the 
time and place to meet her, by appointment with Watson, for the ex- 
press purpose of receiving that identical document, had every reason 
to expect and believe that she had been fully informed of the purport 
of the transaction, and that she acted with full knowledge of the con- 
sequences of her actions in the premises. 

Such is the presumption of the law. Allen, West & Bush vs. Whe- 
stone, 35 An. 846. 

But if we could find room for a doubt of the binding effect of the 
assumpsit, we may turn to her future acts as a test of her understand- 
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ing of the transaction. If it were true that she had been deceived even 
with the co-operation of plaintiffs, she would naturally be expected to 
repudiate the obligation as soon as she was informed of its real purport 
and intent. But the record shows the very reverse. In her own testi- 
mony we find the following statement: ‘It was after the time that I 
signed this alleged assumpsit that Mr. A. C. Watson told me that he 
had taken $4000 of the money I got from Shattuck & Hoffman and paid 
it to Hugh Allison & Co.” 


This was a direct information of the existence of an indebtedness to 
these plaintiffs and that her funds were applied to the same. The pay- 
ment was made in 1881, and no objection was ever made before the 
institution of this suit. The record shows that far from repudiating 
the transaction, Mrs. Tullis, in granting a new mortgage which she 
executed in November, 1882, after her marriage and while this suit was 
pending, in order to better. secure the Shattuck & Hoffman loan, she 
included that sum of $4000 in the new notes which she then executed. 
This is admitted by her counsel. 


Thus we find that the ratification of her agent’s contracts, even if 
originally unauthorized, is shown not only by acquiescence and long 
silence preceded by knowledge, but by acts and deeds which manifest 
unmistakable indications of an active ratification of the acts which she 
now seeks to evade. 

In two recent cases we have had occasion to examine the doctrine of 
ratification of contracts executed by agents, as settled in our jurispru- 
dence, and we unqualifiedly reaffirmed the qile which is quoted above. 
Lafitte, Dufilho & Co. vs. L. Godchaux, 36 An. (not yet reported); Ben- 
nett vs. Mechanics and Traders’ Bank, 34 An. 150; see also, Woods et al. 
us. Roschi, 32 An. 210; James vs. Louis, 26 An. 664; Ball vs. Bender. 22 
An. 496; Oliver vs. Johnson, 24 A. 460; Bonneau vs. Poydras, 2 Rob. 1; 
Starr vs. Zacharie, 18 La. 517; Dupré vs. Splane, 16 La.51; Pitts vs. 
Shubert, 11 La. 288. 

We note the argument made by counsel, based on the prohibition 
contained in Art. 361, C. C., against all agreements between the tutor 
and the minor, unless the same was entered into after the rendering of 
a full account and delivery of vouchers, etc. As the contract herein 
attacked by the defendant was with and for the interest of third par- 
ties, and to which the tutrix and the co-tutor were not even ‘parties, 
we fail to see any force in the argument. 

The foregoing reasons apply with equal force to the liability of the 
defendant on the unpaid balance of plaintiffs’ account which she as- 
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sumed on the 19th of March, 1881. After the date of her assumpsit, — 


further advances were made for the use of her plantations and pay- 


ments were made by consignments of cotton which had been produced — 
on her places. The business was managed by Watson, who held her ~ 


power of attorney, and no effort has been made to show any disap- 
proval or repudiation of his acts by his principal. 


The theory of the cese, which finds ample support in the record, is 


the following: 

From the time of his marriage, Watson cultivated Mrs. Tullis’ plan- 
tations as his own and for his own account, up to the year 1880. At 
that time, as his credit was on the wane, he disclosed his true relation 
with the property to plaintiffs (his merchants), and he then informed 
them that the plantations were the property of the miuor and that, 
therefore, ‘they could not lose.” The result of that year’s operations 
was a balance against him of $5836 79. 

Distrust on the part of plaintiffs was the first consequence of the dis- 
aster. Hence flowed the necessity of furnishing security for the pur- 
pose of future advances, and then the proceedings for the emancipation 
became necessary and she was emancipated. They met with vexatious 
delays in negotiating the heavy loan—and the wants of the plantations 
were becoming pressing, labor became disorganized, and advances wére 
needed immediately. The arrangement with plaintiffs secured the 
most urgent wants, and by supplying these they secured their past 
account, which Miss Watson assumed with full knowledge that the past 
advances for the year 1880, and the present supplies, included working 
animals, farming tools, et®., all of which had been advanced on her 
credit and for her benefit. Hence the inevitable conclusion that as she 
intended to bind herself, so must she be held as bound. 

The judgment of the lower court is, therefore, reversed in so far as it 
rejects plaintiffs’ demand, for which judgment is rendered in their favor 
in the sum of $2520 56, with legal interest from June 30, 1881; and 
that said judgment be affirmed in all other respects, defendant to pay 
costs in both courts. 
Rehearing refused. 


On APPLICATION FOR REHEARING. 
..Fenyer, J. The facts affecting the only question requiring recon- 
sideration are few and simple. . The evidence is brief and, not even 
conflicting. bs fe 
Watson, who had been co-tutor of his niece and step-daughter, had 
been managing her plantations during her minority, without any judi- 








-~_ oan Oo fre mete ae et 





NEW ORLEANS, MAY, 1884. 





Allison & Co. vs. Watson. 












cial authority, through Allison & Co. as his factors, and had accumu- 





pay- lated a debt of $5836 on an account kept in his own name, for which it 
uced is not even pretended Miss Watson was liable, and of even the exist- 





her — ence of which it is not shown she knew. 
( After her emancipation in 1881, she and Watson came to New Orleans 


Sap- 
7 to negotiate a loan for $15,000, by mortgage on her plantations, from 
a Shattuck & Hoffman. 
d, 18 i ° ° . P 
Encountering deiays in consummating the loan and being in evident 

§ need of some mules and supplies, Watson, alone, called on Allison & 
ates : Co., and after other rejected propositions finally agreed with them that, 
At " if they would furnish certain mules and supplies, to be shipped that 
‘ion 9# evening, Miss Watson would pay the amounts by shipments of cotton 
ned — and out of proceeds of the Shattuck & Hoffman loan when completed; 
lat, and would, in addition, give a letter authorizing Allison & Co. to charge 
ons — to her account the amount due on the account of Watson. 

2 The mules and supplies, amounting, with $100 cash advanced, to 
lis- $868 10, were accordingly shipped the same day on the very boat on 
uP. which Watson and Miss Watson were returning home. That evening, 
on Peale, one of the partners of Allison & Co. went to the boat to get the 
us ae promised letter, met Watson, who showed him the unsigned docu- 

4 ment, in these words: ‘Messrs. Allison & Co.—Gents: You will charge 
nm : account of A. C. Watson to me, and oblige yours respectfully.” They 
re 7 went back together to get Miss Watson’s signature. 
he | Watson told her, in Peale’s presence, he had something he wanted 
st 6 her to sign. She inquired what it was he wanted her to sign. Thus 
st oe far the three witnesses agree. Peale heard her ask the question, and 
ig says: ‘‘I remarked to her it showed business precaution on her part to 
er learn what she was signing before doing so.” 
he Now, Miss Watson says Watson assured her “it was only for pay- 

ment of some mules he was taking up on the boat.” 
it Watson states the same thing. 
— The testimony of Peale is singularly reticent on this point. He does 


ase not deny that any answer was made. He does not say that he did n’t 
. hear the answer. He does not say what answer was made. He simply 
ignores the subject after stating Miss W.’s question and his remark 
| upon it. : 
a This is absolutely all there is in the record on this subject, and it 
certainly establishes that the assumpsit of Watson’s large debt of $5836 
was made by the young lady through error and misrepresentation. 
There-is not a ‘word of evidence to show that Miss Watson ever knew 
that Watson owed such debt to Allison & Co., or any debt, unless for 
the mules and supplies shipped that day—and which she positively 
8wears was the account which she supposed and was told she was 
assuming by the letter. 
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Under this letter so given, Allison & Co. hana Watson’s account to © 
debit of Miss W.' Some few further advances were made. Cotton was — 
shipped to them and credited to her. Watson, having authority from 
Miss W. to draw drafts on Shattuck & Hoffman, after the loan from 
them was consummated, gave Allison & Co. a sight draft for $4000, 
which they received and credited—the final result being that the entire 
indebtedness remaining due them has been reduced to $2520, and 
instead of having suffered by acting on the letter of Miss W., given 
through error and fraud, they have been benefited to the extent of 
several thousand dollars. 

Principles of estoppel, therefore, have no application; at least so far 
as their claim for the balance remaining due is concerned. 

As to the alleged ratification of the transaction by subsequent con- 
duct, the sole act relied on is the payment of the $4000 by a sight draft 
on Shattuck & Hoffman, as to which the only evidence affecting her is 
her own statement that some time after this transaction, ‘‘ Mr. A. C. 
Watson told me he had taken $4000 of the money I got from Shattuck 
& Hoffman and paid it to Hugh Allison & Co.” 

There is not another solitary word of evidence in the record that I 
can find connecting Miss Watson with this payment, except that it was 


included in the compromise with Shattuck & Hoffman, which is not 
significant, because Watson’s authority to draw on them was general 
and undisputed, and of course she was bound by his draft, for whatever 


purposes. 
As a ratification, these acts are entirely wanting in the essential ele- 


ment of proof that they were done with the knowledge of the facts, of 
the error and deceptiou which had been practiced, and with the intent 
to ratify. 

She had never received any accounts of any kind from Allison & Co. 
She had had nothing to do with the management of her business, which 
had remained in the hands of Watson. She was as ignorant as a child 
about these transactions. She may have supposed that as much as 
$4000 was due on her own business. She may have inferred that Wat- 
son had used her money for his own benefit and might not have object- 
ed thereto. But there is nothing to show that, with knowledge of the 
deception and of the large debt with which she had been charged, she 
ever consented or intended to ratify that charge and to make herself 
liable, not only to the extent of the $4000 paid, but for the large bal- 
ance now claimed against her. 

I, therefore, think that justice has not been done and that a rehear- 
ing should be granted. 

Todd, J., concurs in this opinion. 
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ve: KATIE E, GORDON, TUTRIX, vs. F. P. STuBBs. 
om In cases of verbal contracts, the declarations of the parties, or either of them, made at the 
00, = time of entering into the contract. are not to be viewed as admissions, but as direct 
* 4 proof of the contract itself, and therefore do not come under the rule that the admis- 
are a | sions of a party are the weakest kind of evidence; which rule is applicable only to ad- 
nd % missions respecting the contract subsequent to the making of it. Such subsequent 
en admissions are properly received in evidence to establish the contract and the obligation 
of 5 or liability of the party sought t#be bound by it. but it does not follow that the declara- 
tions of such party in his own favor, made out of the presence of the other contracting 
a party, going to disprove the contract and his liability under it, are equally admissible. 
ar a The latter are not admissible, and this rale applies whether the party is living or dead 
K j when such proof is offered. ; 
»- é Where one having a claim against a railroad company, fearing its total loss, owing to exist- 
, ing complications resulting from judicial proceedings then pending, proposes to another ae 
ft = creditor of the company te try and effect a certain settlement by which it was believed 
is 4 3 that the threatened loss could be averted, and agreed that, if the settlement was effected 
Y 4 by a time stated, the other creditor effecting it might take his claim for a sum 
As e 4 named, and the party to whom the proposition is made proceeds to give his time, money : 
k — and efforts to make the settlement and does accomplish it, he thereby becomes the owner » Bt 
7 of the claim, subject to the payment of the sum agreed upon. ; 
I 4 : The party proposing cannot revoke his offer after the settlement is effected, or whilst the 
5 4 : other is taking steps to effect it; nor does the death of the party making the proposition 
é before the time fixed arrives, or the amount agreed on is paid over to him, avoid the 
t 3 contract. His legal representative, after his death, is equally bound; and after the sum 
l 5 : stipulated is paid to such representative, he cannot maintain an action for the differ- 
. | ence between the face value of the claim and the amount so paid. 
; q 
y PPEAL from the Fifth District Court, Parish of Ouachita. 
‘ Richardson, J. 
, . 


John T. Indeling for Plaintiff and Appellant: 


“@ ° 1. Admissions of one, since dead, made under circumstances which make it impossible to 
convict the witness of perjury, not admissible. 7 Rob. 112, Suc. ef Segoud. 
2. Admission of a person who has died since the alleged declarations, if admissible, are the 
weakest kind of evidence, and entitled to very little if any weight. 10 La. 355; 7 A. 763; 
10 A. 279; 8 A. 278, 279; 8 A. 275; 7 Rob. 112. 
3 3. Such admissions must be corroborated by other and independent evidence. 16 A. 167; 
- | 6 A. 763; 1 Greenl. fec. 124. 

_7@ 4. Admissions made out of the presence of the other party inadmissible. 5 La. 414; 11 A. 

; 503 ; 12 A. 179; 21 A. 620. 

5. If the admissions of one who has died since the alleged declarations were made, be re- : 
ceived against his representative, it is but reasonable and fair that the declarations on ‘ 
the same subject, made by the deceased, be received in favor of his representatives in ; 
rebuttal. - 7 Rob. 112, 113; 2 Rob. 301; 16 A. 168. ‘ 

6. In all contracts there mnst be something proposed by one and accepted by the other, to 
form the matter of such contract; the will of both parties must unite on the same point. 
C.C. 1800. The acceptance, to form a contract, must be in all things conformable to the 
offer. Any conditiou or limitation contained in the acceptance of that which formed the 
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matter of the contract, gives him who makes the offer the right to withdraw it. C.C. 
1805; 1 La. 190. 

The modification or change of the proposition is, in all respects, considered a new offer 
and a rejection of the first. C.C. 1806, 1808; 1 La. 190; 6 La. 218; 13 A. 419. 

If the party making the offer dies before it is accepted, the representatives of the party 
are not bound. C. C. 1810. 

The onus of proof is on the defendant when he affirms he bought notes, etc. ‘‘Ei incwm- 
bit probatio, qui decit, non qui negat.” Henn. Degest Evidence VIII, No. 4. 


Boatner & Liddell for Defendant and Appellee: 


The proposition by Gordon to sell Stubbs his claims against the N., L. & T. R. R. Co. was a 
continuing offer, giving Stubbs the option to buy on the happening of the conditions im- 
plied in the offer. Such proposition required no formal acceptance. The offer of pay- 
ment within the time stated concluded the contract. Willard vs. Taylor, 8 Wal. 557; 
Kent, Vol. II, p. 477, sec. 4, and notes; Story on Sales, sec. 127; Pothier on Sales, sec. 
31, and notes, 

A proposition authorizing action on the conditions expressed, needs no other acceptance to 
bind the proposer than the act called for by the proposition, and such action will create 
a valid contract between the proposer and person acting upon the proposition. 7 A. 345; 
Kent, Vol. II, p. 477, sec. 4, and notes; 9 How, 490. And the contract thus formed is 
not defeated by the death of either party. 

Any contract not expressly required by law to be redueed to writing may be legally made 
by parol agreement, and parol evidence is admissible to establish it, regardless of amount 
or value involved. C. C. 2277. 

Proof of what was said by parties in making a parol agreement is not proving the declara- 
tions or acknowledgments, but is direct evidence of the contract itself. 

Declarations or acknowledgments in conversations, denounced by the decisions of this 
Court as the weakest evidence and entitled to no weight when uncorroborated, are those 
made to third persons not parties to the agreement or contract, and are not to be con- 
founded with what is said in making a verbal agreement. 

Ex rei necessitate, the parol agreement can only be proved by what was said in making it. 

There is no rule of evidence excluding parol evidence of an agreement with a person since 
deceased, when the contract proved is one not required by law to be in writing. C.C. 
2278. par. No. 2, constituting the only exception in which declarations or acknowledg- 
ments of party deceased cannot be proved. 

The declarations or acknowledgments of parties are aiways admissible against them; never 
in their favor, except as part of res geste. Greenleaf, Vol. I, sec. 171; 5 N. S. 694, 7 La. 
207; 12 A. 179. 

The heirs or legal representatives in this suit occupy exactly the position of the deceased. 
No evidence which he could not use, if alive, is available to them. They can no more 
use his declarations in his own favor than he could if living. 11 A. 503. 

All things being equal, positive testimony on a given point must predominate over negative 
testimony on the same point. 33 A. 796; 2 A, 1007; 12 A. 127; 7 A. 441; 13 A. 38. 

“Where the evidence is contradictory, the verdict of juries of the vicinage upon questions 
of fraud and the credibility of witnesses, and other matters of fact peculiarly within 
their province, will not be disturbed unless manifestly erroneous; particularly when 
sanctioned by the concurring opinion of the district judge. So the opinion of the judge 
a quo upon questions of fact, he having had an opportunity of seeing the witnesses and 
hearing the testimony, is entitled to great weight and will be affirmed unless clearly 
wrong. Authorities collected: Hen. Dig., appeal 9 (6), No. 1, p. 92; also, C.C. art.1928. | 


W. W. Farmer, E. D. White and OC. J. Boatner on the same side. 














| 


2 


ffer 


rty 


sa 
ay- 


57; 
ec, 


ate 


ae 


ide. 


int 


his 


m- 


@rP& @ 


= 





.- 
Pa 












NEW ORLEANS, MAY, 1884. 





Gordon vs. Stubbs. 





The opinion of the Court was delivered by 


Topp, J. This suit is brought by the legal representative of the 
Succession of Wm. R. Gordon, deceased, to recover of the defendant 
$24,652 07, with intersst. 

The cause of action set forth is substantially as follows: It is alleged ° 
that Gordon, at the time of his death, which occurred on the 15th Feb- 
ruary, 1880, was a creditor of the North Louisiana and Texas Railroad 
Company for $67,520 07, for*which he held the notes of the company. 
That in a suit in the Federal Court, entitled Henry R. Jackson vs. The 
Vicksburg, Shreveport and Texas Railroad Company, a judgment had 
been rendered in favor of the first-named company for $365,000 and 
interest. That this judgment and certain bonds of the N. L. & T. R. 
R. Co. had been transferred to the defendant and Geo. C. Waddell in 
satisfaction of the debts of that company, which they claimed to hold 
and control. That the defendant, Stubbs, had received the amount of 
said judgment and had retained out of it the amount that was due Gor- 
don by the company, claiming at the time that he had had an agree- 
ment with him (Gordon) respecting the same. That the defendant, 
after Gordon’s death, paid the plaintiff $43,000 in cash, but declined to 
make any further payment. It is charged that the representations of 
the defendant respecting the alleged agreement with Gordon were 
fraudulent, and the sum claimed and for which judgment is asked is 
the difference between the amount paid and the amount of Gordon’s 
claim against the company. 


The defendant, after a general denial, averred, in substance, that 
Gordon had agreed to sell him his claim against the railroad company 
for $45,000 if he (defendant) could accomplish a certain result, by which 
it was believed that an apprehended event and complication could be 
avoided, the happening of which might cause an irreparable loss to the 
creditors of the company. (This is set forth at length in the answer 
and will be more fully explained hereafter.) That the desired result 
was accomplished, and that very soon thereafter he (defendant) paid 
over to plaintiff (Gordon having died) the said sum of $45,000—$43,000 
in cash and the balance in accounts for sums paid for Gordon. That 
for this payment plaintiff had given her receipt. 


There were two trials by jury. In the first, a verdict was given 
against the defendant for $9121 66. A new trial was granted, and at 
this next trial there was a verdict against the defendant for $475; and 
from the judgment thereon this appeal was taken by the plaintiff. 
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It is necessary for a full understanding of the issues in the case and 
of the several questions relating to this controversy, that we should 
give a brief relation of the facts out of which the same has grown. 


In 1866, an association of individuals was formed for the purpose of 
purchasing the Vicksburg, Shreveport & Texas Railroad, to be sold ~ 
under a proceeding to foreclose one of the first mortgages on the road. - ~ 
Wm. R. Gordon and the defendant, Stubbs, were both members of this 
association. The road was purchased and the association was after- 
wards incorporated under the name of the North Louisiana and Texas 
Railroad Company, with John F. Ludeling as president. 


Suit was soon after instituted by the bondholders of the old company 
to annul the sale mentioned, and after a protracted litigation, in 1874 a 
decree was rendered by the Supreme Court of the United States annul- 
ling the sale and restoring the title to the road to the Vicksburg, 
Shreveport and Teaxs Railroad Company. Upon further proceedings 
in the case, the decree was so modified as to allow the purchasers at 
the sale thus annulled to make proof of the improvements or better- 
ments made upon the road subsequently to their purchase, which bet- 
terments were finally fixed by a decree at $365,000. This judgment for 
betterments was afterwards seized by a creditor of the North Louisiana 
and Texas Railroad Company, and third oppositions were filed by other 
creditors claiming privileges; and a suit instituted by the State in 
which the president of the company was enjoined from disposing of 
said judgment or the funds realized from its execution, the State claim- 
ing judgment for $1,120,000, with privilege upon the proceeds of the 
sale. 

In December, 1879, the road was sold in accordance with the decree, 
and by the terms of the sale the purchasers were required to pay $60,- 
000 in cash, to assume the payment of the judgment for betterments, to 
be paid into Court by the first of the following March; and the balance 
of the price also to be paid in cash, unless the mortgage creditors were 

' the purchasers. On the 12th of February, 1880, a receipt was given by | 
J. T. Ludeling, president of the N. L. & T. R. R. Co., to F. P. Stubbs, 
defendant, acknowledging payment and satisfaction in full of this judg- 
ment for betterment rendered in the case mentioned. This receipt was — 
not predicated upon an actual payment in cash of the judgment in 
question, but was executed for the purpose of enabling the defendant, ~ 
Stubbs, on the faith of it, to obtain money sufficient to pay off all the 
creditors of the company. The amount of this judgment was $365,000, — 
as stated. The amount of the debts against the company exceeded 4 
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$400,000. The principal and largest creditors were Ludeling, Stubbs, 
Waddell and Gordon. The plan of settling the judgment was for the 
defendant, Stubbs, with the co-operation of Waddell, to buy up the 
claims of all the creditors of the road to whom the money realized from 
the execution of the judgment would have to be paid, and to tender 
these claims in satisfaction of the judgment. It was termed an advance 
payment or settlement, and by means of the understanding had between 
Stubbs and Ludeling, the president of the company, and the receipt or 
acquittance given, an arrangement was effected by which a member of 
the new company which had bought the road in the December preced- 
ing and had assumed the payment of this judgment, advanced to Stubbs 
the money to take up the claims against the company, and by present- 
ing them as representing so much money and having them thus recog- 
nized, effected the advance settlement agreed on. This plan of. settle- 
ment, it was believed, would avoid the effect of the injunction by the 
State referred to, the object of which, as stated, was to reach the fund 
to be realized from the payment of the judgment and appropriate it to 
the claim of the State against the company in the pending suit. The 
notes representing Gordon’s claim against the company were, all ex- 
cept one, in the hands of Ludeling at the time of this settlement: 
Stubbs, in paying Ludeling’s claim and others controlled by Ludeling, 
declined to pay Gorden’s, stating to Ludeling at the time that he had 
had an understanding with Gordon about the settlement of his claim, 
and gave his obligation to make this ‘settlement to the satisfaction of 
Gordon on his return to Monroe—the parties being then in New Orleans. 

Stubbs left for Monroe immediately after the occurrences stated, and 
before his arrival there learned that Gordon had died on the 15th of 
February, being the day of his (Stubbs’) departure from New Orleans. 
In a few days thereafter, Stubbs obtained from Vicksburg the remain- 
ing note of Gordon against ,the company, where it had been pledged, 
and paid over to the plaintiff as his legal representative, $43,000 in 
cash, accounted for $2000 more by tendering receipts for amount paid 
to redeem the note in pledge mentioned,a receipt of Ludeling for 
amount paid him on account for Gordon, and his (Stubbs’) receipt for 
amount of Gordon’s assessment for the fee in the State case referred 
to; and took plaintiff’s receipt for $45,000, the amount which he stated 
he was to pay Gordon under his agreement with him. The terms of 
the receipt did not, however, conclude all demand on account of such 
claim. 

Then followed this suit, which, as we have stated, is to recover the 
difference between the cash paid to the plaintiff and the full amount of 
Gordon’s claim against the company. 
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' From the statement made of the facts bearing on the controversy, it 
can be seen that it is narrowed down to the single issue whether there . 
was such an agreement between the defendant Stubbs and Gordon as 
enabled the former to become the owner of the latter’s claim against 
the railroad, upon the payment of $45,000. 

That is partially an issue of fact, over which a vigorous and pro- — 
tracted contest has been made and a large amount of testimony, and 
conflicting testimony, taken, to the discussion of which we will now 
address ourselves. 


After the judgment of the Supreme Court of the United States annul- 
ling the sale of the railroad, and the subsequent proceeding taken by 
the State and the creditors of the company to reach and appropriate 
the funds to be derived from the judgment for betterments, great de- 
pression existed among the members of the company, and alarm lest 
the fund should deprive them of any benefit therefrom and prevent its 
being made available to satisfy their several claims against the com- 
pany. It was generally conceded that, unless some expedient was 
found to avoid the effect of these measures, the result feared would 


inevitably follow. It is certain that both Gordon and the defendane, 
Stubbs, shared this apprehension and realized fully the precarious con- 
dition of their claims. 


This was the situation of affairs when the idea of this advance settle- 
ment of the judgment was suggested, and the defendant undertook to 
consummate*it in the manner stated by controlling the claims against 
the company, and finally succeeded in doing so, as stated. Stubbs tes- 
tifies that pending this situation of affairs, Gordon proposed to him in 
these words: ‘‘Arrange to secure the advance payment of the money 
for the judgment lien, and all my claims will be yours if the $45,000 is 
paid me before the Ist of March.” His testimony is corroborated by 
Geo. C. Waddell, who states that he was present on two occasions 
when such a proposition was made—once in Monroe and again in New 
Orleans—and that subsequently, on his return from the latter city, Gor- 
don joined him on the train, spoke of the proposition he had made to 
Stubbs, and was urgent that Stubbs and himself (Waddell) should pro- 
ceed to carry out the arrangements necessary to secure the advance 
. payment contemplated. Their testimony is corroborated by McGuire, | 
the treasurer of the company, who stated that upon reporting to Gor- ~ 
don that Stubbs had said that he could get his claim for $40,000, the former 7 
replied that Stubbs had his figures—$45,000. By Shelton, who states — 
that he was present at part of a conversation between Gordon and ~ 
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Stubbs, in Monroe, at which the former stated “that ke was perfectly 
willing to take $45,000 for his share.” By Ray, who testified that he 
heard Gordon say to Judge Baker “that he would take $45,000 for his 
claim,” and “ wipe his hands of the whole thing,” and at the same time 
express his disappointment at the result of the litigation about the 
road. . 


It is urged by counsel for plaintiff that all this evidence is but evi- 
dence of the declarations of‘ deceased person and, therefore, inadmis 
sible; and if admissible at all, is to be regarded as the weakest kind 
of evidence. 


If received solely as the declarations of a deceased person they would 
not be inadmissible, although they would, under a well-known rule of 
law, be considered the weakest kind of evidence, but there is no legal 
principle which would absolutely exclude them. 


With respect, however, to the testimony of Stubbs, part of Waddell’s 
and Shelton’s, the rule invoked does not apply. It was certainly com- 
petent to make such an agreement as the one in question, verbally; 
and if thus made, it could only be proved by parol, unless subsequently 
acknowledged in writing. Those who were present at suc!: agreement, 
and saw and heard the parties making it, are not to be classed as wit- 
nesses who merely testify as to admissions of one or both of the parties 
respecting the contract subsequently to the making of it. The distine- 
tion is obvious and well recognized. The one proves the contract or 
agreement —the fact of the making of it—the other the simple acknowl- 
edgment that it had been made. 


The effect of this evidence is, however, sought to be destroyed by 
proof of the acts and declarations of the deceased opposed to the theory 
of the defense, as presented by the pleadings and evidence. A part of 
this evidence was objected to and excluded, and we think properly. 
The counsel for plaintiff contends that these declarations thus rejected 
were upon the same footing as those offered by defendant and received. 
We do not think so. If Gordon were alive and had brought this suit, 
and the defendant had pleaded this same agreement to exonerate him 
from the liability charged, whilst he, defendant, might establish such 
agreement by parol and prove the admissions of Gordon in corrobora- 
tion of it, it could hardly be pretended that Gordon would be entitled 
to prove declarations made by him in his own favor from time to time 
out of the presence of Stubbs, either denying the existence of the con- 
tract, or contradicting its terms, or exculpating himself from liability 
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under it. The rule is not varied by the fact of Gordon’s death. His 
legal representative suing occupies the same position and is subject to 
the same rule. 

The testimony on this point, not excluded, is of a negative character, 
and designed to prove a state of fact opposed to the verity of the state- 





ments of defendant’s witnesses, as by showing the silence of Gordon to. 


those to whom he would most likely have spoken on the subject, and 
thereby induce the conclusion that no such agreement was ever made. 
That it was not told by Gordon to Judge Ludeling, who was his friend 
and confidential adviser and had in his possession Gordon’s notes 
against the company, might seem strange except for the fact sworn to 
by Stubbs, that for reasons unnecessary here to mention, Gordon had 
pledged himself not to-speak of the understanding between them to 
Ludeling. We do not think this opposing evidence is sufficient to 
overthrow the positive sworn statements of the defendant and Waddell 
to the existence of this agreement, and the testimony of the other wit- 
nesses referred to corroborating them. 


The next matter urged in rebuttal of defendant’s proof on this point, 
is the letter of Stubbs to McGuire, of the 11th of February, 1880. This 
letter of itself, standing alone and unexplained, does at first blush seem 
inconsistent and in conflict with the statements of defendant touching 
. the alleged agreement; but as explained by his testimony and viewed 
with reference to the “situation” of affairs at the time it was written, 
we cannot give to it the importance and effect contended for by counsel. 


Gordon’s proposition to Stubbs, as stated, was that Stubbs was to 
secure the advance payment of the judgment for betterments, or judg- 
ment lien as it was termed, and if $45,000 was paid him by Stubbs by 
the Ist of March, the claims were to be his—Stubbs’. It is very evi- 
dent from the circumstances then existing that it was well known or 
believed by both parties that Stubbs would only be able to pay this 
$45,000 if he could effect this advance payment of the judgment, and 
he had until the Ist of March to do this and to pay the amount stated 
to Gordon. Whether he could make the contemplated arrangement 
was then involved in the greatest uncertainty, and whilst this uncer- 
tainty continued he could not tell whether he would be able to raise 
the required amount or not. At the time he wrote the letter to Mc- 
Guire, this uncertainty had not been removed. He tried to get the 
money from Richardson and failed, and tried to procure from Ludeling 
a partial acquittahce of the judgment to the extent of his own claim 
and that of Waddell and had failed. He was satisfied that without an 
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His entire acquittance of the judgment from Ludeling there was no pros- 
ect to pect of raising the money, and he had no reason to believe, from his 








































| recent experience, that he could obtain the acquittance without an 
cter, § actual payment of the money. 





tate- : Under these circumstances, he sought to provide for a contingency 
pn to. = that then seemed ‘impending—of a failure to secure the advance pay- 
,and @ ment and a failure to get the $45,000 to pay Gordon—and sought, in 
ade. § the event of such failure, to obtain the claims of the creditors on other 
‘iend § and more favorable terms. This is the construction we place on the ; 
otes § letter, under the explanation and evidence afforded by the record. And 
mm to § viewed in this light, it does not establish that Stubbs had abandoned 
had § his undertaking to procure the contemplate: settlement, or that he had 
nto § declined, in the event that that was still possible, to pay the $45,000. 
t to On the very next day Ludeling consented, contrary to Stubbs’ expecta- 
dell @ tion, to give the acquittance and he (Stubbs) was thereby enabled to 
wit- © get the money and effect the advance settlement, and found himself in 
§ a position to comply with the terms of his agreement with Gordon be- 

int, 3 fore his letter referred to had reached him. ; 
This When this was accomplished, we have seen that he left New Orleans 
-em : prepared to pay the money toGordon. That finding that he was dead, 
ing he paid the money to his legal representative, making, with the re- 
ved ceipts and accounts delivered, the sum agreed on—$45,000. 

en, 4 It is, however, urged with great plausibility, that, even conceding the 

sel. ¥. truth of the facts sworn to by defendant’s witnesses, no contract 

to | or agreement affecting in any manner defendant’s liability to Gordon’s 

dig- succession was established. That Stubbs never accepted Gordon’s 

by proposition, and that Gordon’s death under any view of the matter 

vi- | avoided the contract or rendered it incomplete and inoperative. 

or From what we have already said on the subject of this agreement, it 

his may be inferred that we do not so construe it. We understand the 

nd matter in this way: 

ed Gordon believed, as did Stubbs and other creditors of the N. L. & T. 

nt @ &.R.Co., that from the judicial proceedings directed against the sole 

r- asset of the company—this judgment for betterments—their claims 

ise @ were greatly jeopardized, and if not totally lost, great delay must ensue . 
e- before anything ‘could be realized upon them; that their chances, in 

he other words, were desperate unless the consequences of these measures 
ig then pending could in some way be avoided. 


Influenced by these fears, Gordon was anxious to have a settlement 
out of court, an anxiety which was shared by those having a common 
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interest with him. If effected at all, it had to be done before the Ist of @ 
March following, on which day the money had to be paid into court, — 
Stubbs was trying to make arrangements to effect the settlement. 
Under the plan proposed and discussed by the interested parties, it 
could only be done by obtaining control of the claims of all the cred- 
itors against the road. The amount due the creditors exceeded the 
amount of the fund. It was essential to procure from the creditors 
abatements of their claims. Some were more willing than others to 
make concessions and it was necessary to know what each creditor 
would abate to arrange the basis of settlement. 


Gordon agreed to take $45,000 for his claim, if the settlement could 
be made. He conveyed to Stubbs absolutely and finally, not the claim, 
but the privilege or option of taking it for $45,000 before the Ist of 
March. The consideration was that Stubbs should at once proceed and 
endeavor to effect the settlement. He did make the effort and did effect 
the settlement, and his right to settle with Gordon on the terms agreed 
on—$#45,000—was complete and absolute. The result of the efforts 
made and the settlement effected relieved Gordon from the impending 
or threatened total loss of his entire claim, and secured to him be- 
yond contingency the $45,000. The contract or agreement was perfect 
and complete between the parties when the understanding was had, 
that Stubbs was to give his time, labor and skill to accomplish the 
desired settlement, and Gordon consented that in the event of such a 
settlement Stubbs was to become the owner of his claim under the ob- 
ligation to pay him therefor the price stated. There was no further 
acceptance on either side necessary to the completion of the contract. 
Gordon made the proposition to convey the claim in the contingency 
contemplated for a stated amount, Stubbs accepted then and there the 
proposition, agreed to labor to bring about the desired result, did give 
his efforts, skill and time to that end—which Gordon could have com- 
pelled him to do—and did accomplish the object in view, and thereby 
and thereupon did become the owner of the claim in question, subject 
to the payment of the sum agreed on. 

It is impossible to imagine after all this was done—after the consid- 
eration was performed and the settlement made that Gordon or his 
legal representative could withdraw from or repudiate the agreement— 
it was binding on both. The proposition of Gordon was not, as con- 
tended, a nudum pactum. revocable at his will and pleasure or avoided 
by his death. It contemplated distinctly that Stubbs was to prosecute 
his efforts in bringing about the settlement and in procuring the neces- 
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sary advances of money to carry out the same, and that he was to have 
the right to count upon this agreement with Gordon as a factor in his 
negotiations in determining his ability to carry through and regulate 







































ies, it the terms which he could afford to make with the other creditors. 
oy 3 7 These were valuable considerations, and when performed and fully 
litors executed upon the faith of Gordon's agrecment—wever withdrawn up 
—_ to the final cnooution of anid considerations —there exists no principle 
ditor of law or equity upon which either Gordon or his legal representative 
could thereafter recede from the contract and deprive Stubbs of the 
q benefit thereof. 

ould In the case of Campbell vs. Lambert, recently decided but not yet 
aim, reported, where we held an agreement to be a nudum pactum for want 
st of of mutuality of engagement, we said: 
and : “If the consideration upon which defendant’s promise was to take 
ffect effect had been the doing of something by plaintiff involving labor or 
reed other value, and upon the faith of said promise and before its revela- 
orts 7 tion the plaintiff had done the thing, different principles would apply not 
ling necessary to specify here.” 
be- The different principles referred to are thus expounded by Mr. Par- 
fect 7 sons in his work on contracts: 
ad, = ‘<Where one promises to see another paid if he will sell goods to an- 
the other person, * * * the party making the promise is bound to 
ha nothing until the promisee within a reasonable time engages to do or . 
b- | else does, or begins to do, the thing which is the condition of the first r 
we: promise. Until such engagement or such doing, the promisor may with- 
ct. draw his promise, because there is no mutuality and, therefore, no 
cy consideration for it. * * * But if without any promise whatever 
he the promisee does the thing required, then the promisor is bound on 
a another ground. The thing done is itself a sufficient and complete 
- = consideration, and the original promise to do something if the other 
y a party would do something is a continuing promise until that other 
, c party does the thing required of him”—that is, if not seasonably re- a 

4 voked. Parsons on Contracts, p. 450. This disposes of the question 
- = of nudum pactum. 
— The French authorities and jurisprudence are to the same effect. La- ‘3 
romhiere, en 1 sur 1’Art. 1138, No.7; Laurent, Vol. 25, § 8, et seq; Mar- 
| cadé, Vol. 6, p. 155, et seq; Mourlon, Vol. 3, § 488; Aubry and Rau, Vol. 





4, p. 333; Troplong de la Vente, p. 122; Journal du Palais for 1877, p. 
714; Id. 1872, p. 348; Id. 1869, p. 830; Id. 1866, p. 1020; Id. 1863, p. 
92; Id. 1849, p. 393. 
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The only error in the verdict of the jury and judgment thereon is the © de 
small amount allowed the plaintiff. This was a palpable mistake, since scl 
the evidence leaves no doubt that the defendant was under no obliga- » 
tion to pay more than $45,000, and this amount he did pay. 

It is, therefore, ordered, adjudged and decreed that the judgment of be 
the lower court be annulled, avoided and reversed; and proceeding to ol 
render such judgment as should have been rendered, it is now ordered, ” 
adjudged and decreed that the demands of plaintiff be rejected at her . 
costs in both courts. : 

CONCURRING OPINION. ; 

MANNING J. The stumbling block in the way of the defendant is r 


his letter to McGuire of Feb. 11, 1880. If that is susceptible of ex- 
planation conformably to his defence, there will be no other difficulty 
in maintaining it, and the key to that explanation is the circumstances 
ee surrounding the parties at that time. 

The business had reached a crisis. The prolonged negotiations had 
resulted in no definite arrangement, but an arrangement must be made, 
or all was lost. Time pressed. Further delay was ruin. Plan after 
plan had been devised, matured, and when on the eve of adoption and 
execution had been shivered into atoms by hindrances which were not 
foreseen, or if foreseen, could not be avoided or removed. The situa- 
tion changed every day as rapidly as the shifting views of a kaleido- 
scope. Stubbs was in the thick of the fight, managing, arranging, 
negotiating, marshalling all his resources, and directing them. The 
struggle had been going on several weeks. The tension of mind 
consequent upon it was extreme. Anxiety devoured him. Appre- 
hension of failure weighed upon him. Every thought, faculty, was 
absorbed by the impending danger, and was employed in finding means 
of escape. He was in a maelstrom which threatened to ingulf large 
interests. 

In this perilous condition he wrote the letter—“if Gordon does not 
come, get him to consent to take $40,000 cash by 5th March which I 
will secure him abundantly, or $10,000 cash and balance not to exceed 
$35,000 within ninety days after Ist March. Get the best from him and 
let it be positive and in writing.” 

The effort was to get better terms than the optional contract. It is 

3 not inconsistent with the existence of that contract. When the optional 

‘ contract was made, Stubbs had in view the advance settlement, and 
was trying to effect it. It had failed to all appearance, and he instantly 
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devised another scheme. The offer.in the letter was a part of that 
scheme. But that was not an abandonment of the optional contract, 
much less does it prove that such contract never existed. 

Besides, there is no evading the issue. That contract was made, or 
both Stubbs and Waddell have committed deliberate perjury. They 
swear to its existence point blank. Character, antecedents, must 
weigh. But put those considerations aside. What are the probabili- 
ties? 

Gordon had looked upon Ifis railroad interests as secure beyond per- 
adventure. He had regarded the suit in the U. 8S. Court with compla- 
cent indifference. His companions in the venture, thoroughly well 
informed as he believed, laughed to scorn the attempt to disturb them. 
Then came the decree from Washington like an avalanche from the 
mountain-top, like a clap of thunder from out a clear sky. Alarm and 
dismay succeeded the sense of security. There was a complete revul- 
sion of feeling. Instead of realizing from his investment, the loss of 
the whole of it stared him in the face. The judgment for betterments 
put him in heart. But if the other had failed, why not that? And 
very soon it looked certain it would fail. On one contingency alone 
was there any hope. He was weary of the strife. He longed for some- 
thing sure. Absolute assurance was not to be had. An unconditional 
promise to give him a certain sum was out of the question. Nobody 
would have been wild enough to make such an offer. A contingent 
promise to pay was the utmost he could hope. He found Stubbs devis- 
ing a scheme to save himself and his comrades along with him. The 
success of that scheme depended upon the assent of all. If he could 
find any one willing to promise him $45,000 payable on that contin- 
gency, and before Ist March, it opened a chance of escape. Stubbs was 
the only one who would be apt to entertain the proposition. It fitted 
in with his scheme. He offered it to him. Stubbs took the option of 
accepting it. The whole affair is probable and natural. 

The scheme of advance settlement that had fallen through suddenly 
became practicable by the assent of Judge Ludeling, hitherto deemed 
impossible of attainment. That scheme was effected. Stubbs availed 
himself of the optional contract, and complied with it. 

The decree is based on that. I concur in it. 





DIssENTING OPINION. 
BermupeEz, C.J. The plaintiff having fully made out her claim and 
thereby fixed a liability on the defendant, it became incumbent upon 
him, under his pleas, to have established conclusively an exoneration. 
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Conceding the propositions of law for which he contends, it was his 
duty to have made his detense not only morally_probable but legally 
certain, particularly under the circumstances like those presented in — 
this controversy, in‘which the mouth of the only person who could 
have opposed contradiction is sealed in death. The evidence adduced 
at best makes the defense conjectural only. , 

I concur in the dissenting opinion of Mr. Justice Poché, which ampli- 
fies these views. 
I think the plaintiff should recover. 





















DISSENTING OPINION 


a Pocnk, J. I cannot concur with the opinion of the majority in this ' 

a _ ease. -I will, therefore, briefly state the reasons which led to my con- — 
clusions, without going over the whole ground of the controversy. 

The case was fully argued before us in June, 1882. I have since 

given a great deal of thought and serious study to the questions 
involved in it, with a sincere desire to reach a conclusion favorable to 
the defendant, who is known to me as a lawyer of great prominence P 
and as a gentleman, because the main support of his defense is in his =~ 

, own testimony. ButI have as yet been unable to discard the impres- 

sion created on my mind by two considerations which no testimony in 

the record can overcome, in my opinion. In this, as in all cases resting 

on conflicting testimony and involving the existence or the construction 

of unwritten contracts, the safest guide in the judicial search for truth 

is in the conduct and acts of the interested parties, when the record 

affords any clue to either. 

Now defendant’s theory, on which he must stand or fall, is that on or 
about the 27th of January, 1880, Gordon had sold him his claim for 
$45,000, with the option on the defendant’s part to accept or reject the ki 
offer by the first of March following. It is conceded that the burden is 2 
on him to establish this contract with legal certainty. Giving to his 
testimony and that of Waddell all possible weight, it must be admitted 
that to support a contract of such vast magnitude, and against a person 
who has since died, parol testimony is of the weakest kind, especially 
when the contract is alleged to have been made between men of intel- 
ligence and of: great business tact and experience, with whom a few % 
words of writing would have been of such great facility and of incalcu- 
lable usefulness. But does anything in Gordon’s subsequent acts or 
conduct corroborate the belief that such a contract was entered into? 
The record shows nothing. He died nineteen days afterward—on the 
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15th of February following—and he had in the meantime no other con- 
versation or interview with the defendant. The record shows that he 
then entrusted the papers evidencing his claim to Judge Ludeling, his 
friend and co-associate, giving him full authority to dispose of his 
claim in the same way that Ludeling would dispose of his. They met 
for the last time on the 10th of February. His previous instructions to 
Ludeling were repeated and confirmed. If he had sold his claim to 
Stubbs, would he not have informed his trusted agent and friend of the 
transaction? The record shews that he was a practical business man, 
and in giving his instructions to Ludeling he could not have failed to 
instruct him that up to the Ist of March following, Stubbs had the 
refusal of his claim for $45,000. 

It is no answer to this argument to say that he feared Ludeling’s op- 
position to that scheme and that he did not dare so to inform him. If 
that fear had been the prompter of his action, he would not have placed 
the papers in Ludeling’s possession. He would have handed them to 
Stubbs himself, to whom they were in a measure indispensable, espe- 
cially on the 14th of February, the day of his settlement with Ludeling, 
to whom he was forced to make the promise in writing that he would 
settle with Gordon ‘to his satisfaction.” 








This is the only light which the record affords of Gordon’s conduct, 
and it presents to my mind the first insurmountable obstacle to defend- 
ant’s success. . 

The second consideration, which in my opinion is a formidable obsta- 
cle in defendant’s path and is of itself entirely fatal to the whole theory, 
is drawn from his own acts and is affirmed by his letter to J. F. Me- 
Guire, written only three days previous to the final settlement, which 
reads as follows: 

NEw ORLEANS, February 11, 1880. 


J. F. McGuire—I telegraphed you last night to send Gordon by first 
train, not expecting that you would receive it before the train left this 
morning, and Gordon would come by Thursday’s train, if not through, 
at least to meet me at Jackson. I sent tor Ludeling yesterday, urging 
him to come here without delay, as I am satisfied Campbell and others 
are at work to force us to get the money through the court. Ludeling 
must come. Send resolution of company authorizing settlement, etc., 
duly certified. Send your claim and Raindolt’s. If the money has to 
be paid into court our chance is gone, and we will not get stock, bonds 
or money until all the harpies have satisfied themselves. I want to 
control all the debtsI can. If Gordon does not come down, get him to 
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consent to take $40,000 cash by 5th of March, for which I will secure , 
him abundantly, or $10,000 cash, and balance,’not to exceed $35,000, q 


within ninety days after Ist of March. Get the best you can from him, 


and let it be positive and in writing. From Endom and Baker, try and — 


get a transfer of their claims for a discount of 25 per cent, to be, paid 
by 3d of March, and authority to me to use them. Under no cireum- 


stances obligate me for any sum at less than 20 per cent discount. — 


Send any and all claims I can use. Gordon’s presence is not neces- 
sary if he will send the transfer and’authority to use his notes. I send 
you form of transfer for Gordon, already signed, and you can fill up 
blank with amount. Please act very promptly, as we are surrounded 
with enemies on all sides. Yours, truly, 
“FRANK P. Stusss.” 

“Address me at St. Charles Hotel. Adopt same form for others as I 

have written for Gordon.” 


Every line of this letter teems with suggestions that at the date of 
its writing Stubbs had no contract, with or without option, with Gor- 
don, for the purchase of his claim at a fixed price. 


If he had the option to purchase Gordon’s claim for $45,000, and the 
contract could be closed and made final by the simple power of his 
will, why should he ask that Gordon be sent to him? 


If he had such a contract, why should he say to his agent that he 
could only dispense with Gordon’s presence, if the latter “would send 
the transfer and authority to use his notes,” and that authority “should be 
positive and in writing?” Why use this language, if he knew and felt 
at the time that he had the option to use the notes by the mere act of 
his volition? If he had that option, why should he call on his agent 
to act promptly, as he was surrounded with enemies on all sides? 


These considerations are not answered by the suggestion that this 
letter was simply an attempt to obtain the claim on more favorable 
terms, and that it does not necessarily exclude the position that he had 
the option to acquire it for $45,000. The agent is specially authorized 
to offer that identical sum, and on terms more onerous than those 
which he sets up in his answer, and which form the basis of the opinion 
of the majority of my brethren. 

He authorizes an offer of $10,000 cash and the balance, as much as 
$35,000, abundantly secured, payable in ninety days. But the letter 
which is a full power of attorney to McGuire, goes still further, as is 
shown by the two following passages: ‘Get the best you can from 
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ecure 


000 him (Gordon) and let it be positive and in writing.” * * “Under no 
,000, 


circumstances obligate me for any sum at less than twenty per cent discount.” 






































him, Now let us see to what extent his agent could have bound him to 
-— Gordon under this authority. - 
paid The least figure attributed to the amount of Gordon’s claim or share 
a 4 in the judgment, in the record, is $60,000, and twenty per cent discount 
tx xj would have realized $48,000, or, $3000 in excess of the amount for - a 
— q which he had the option to acquire the whole claim. 
oe d No lawyer would attempt to maintain the proposition that Stubbs 
3 could have successfully resisted a compromise of $48,000 with Gordon, . 
ded if such an agreement had been made between the latter and McGuire as 
as 4 Stubbs’ attorney-in-fact. Is it probable or even possible, that holding 
7 a contract under which he was the owner at his option of Gordon’s 
wes: claim for $45,000, which he could pay with the funds realized from the 

f judgment, he would have taken the chances of being bound through Tg 
of F. his agent to pay absolutely the sum of $48,000, and out of his own : 
or- @ funds, for the same property ? 

4 My mind refuses to believe it, and I respectfully suggest, with all 
the deference to my associates, that that consideration is the true pivot of 
his | the case, and is absolutely unanswerable. 

4 Rehearing refused. ae 
he ’ . 
Fr : No. 9185. a 
pe City oF NEw ORLEANS vs. BRooKs, CONNER & NORTON. fr, 
of 7 Municipal ordinances are not required to be read in full. Where the law directs that they 
nt be offered at a regular meeting and they are thus offered and laid over to the next regu- 


; lar meeting, and then again called and laid over to a future fixed day, which is an ad- 
> journed regular meeting, and a continuation of the former ones, and are adopted within 
. the time prescribed, they will become final in the absence of a motion to reconsider, 


1S ; 
| : and are obligatory when promulgated by the municipal executive. 
6 a ® An ordinance relative to licenses, adopted in December, 1€81, previous to a State law on the 
d BS same subject, passed in Januury, 1883, is valid, though it prescribes different amounts. : 
a | PPEAL from the Civil District Court for the Parish of Orleans. 3 
°  @ Houston, 3. 
1 ’ —_— 
; J. Ward Gurley and H. G. Morgan for Plaintiff and Appellee. 
, | R. Shackelford for Defendants and Appellants. 


The opinion of the Court was delivered by 

BeRMUDEZ, C.J. This is a writ for the recovery of a license of $500 
from the defendants, for conducting the theatre business in this city 
for the year 1882. 
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The defense is: That the ordinance under which the license is ‘ 
claimed, is illegal and unconstitutional, on the grounds: First, that it 4 
was not passed in the mode and at the time fixed by law; and second, 
that it is in excess of the license assessed by the State on the same — 
business. ; 
From an adverse judgment, the defendants have appealed. 


I 


It is first contended that the ordinance was not read in the Council at 
a regular or at any other meeting; that the only formality observed 
was to introduce it, to read its title and lay it over; that at a subse- 
quent meeting, the ordinance was rushed through, a reconsideration 
eee immediately moved, and that it is not until long after, in January fol- 
lowing, that it was finally passed. 

»It is claimed that section 28 of the city charter of 1870 requires the 
reading of all ordinances levying a tax, not only when offered, but 
also at the subsequent meeting, when adopted. 

The facts are: That Tuesday is the day of the regular meetings of 
the Council; that on Tuesday, December 20, 1881, on which was held a 
regular meeting, an ordinance was offered, entitled ‘An Ordinance to 
levy and collect and enforce payment of an annual license tax upon all 
persons, association of persons and corporations pursuing any trade, 
profession, calling or business, except those who are expressly exempt 
from such tax by Articles 206 and 207 of the Constitution ;” that it 
was read by its title and laid over; that at the next regular meeting, 
December 27, the same ordinance was likewise read and laid over; 
that, at an adjourned regular meeting, on Saturday, December 31, the 
same ordinance was adopted; that the member who had offered it, 
gave notice that he would ask a reconsideration, in due time; that he 
did not move for such reconsideration; that the ordinance, with the 
yeas and nays, was promulgated by the Mayor as adopted, on the 3ist "@ 
of December, 1881. q 

The objection that the ordinance was not read, cannot hold. 

No doubt the charter provides that such ordinances* shall be read, 
but it does not direct that they shall be read in full. 


“Reading” means, “the act of making known the contents of a writ- 
ing, or of a printed document.” Bouvier Law Dict. vo. Reading. 






























m The Constitution of 1868 which was in force when the city charter 
of 1870 was enacted, merely provided, asa rule for the General Assem- 
bly, that bills, to have the effect of law, should be read on three several 
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days in each house. It did not say, that the bills would have to be 
read in full, even once. Art. 42. How then can it be inferred that when 
the legislature gave the charter, and directed the reading of ordinances 
levying taxes, it entered in the legislative mind, to require a reading 
in full. Surely such a formality could have been imposed, but it was 
not exacted. Had the legislature designed it to be observed, it would 
have formally prescribed strict compliance therewith. Such rules of 
procedure must be clearly and unequivocally exacted, or else they are 
not to be invoked, and non-observance is venial. 


+ A reference to Article 37 of the Constitution in force shows that, as 
the convention intended that hereafter bills should not become laws 
unless after being read once in full, it expressed itself unambiguously 
on the subject by requiring a reading in full, in explicit terms. 

The rule is no doubt well settled, that when the law prescribes the 
mode in which powers delegated to corporate authorities of municipal 
bodies are to be exercised, the mode constitutes the measure of the 
power and is to be pursued. Abbott on Corp., p. 487; Dillon on Mun. 
Corp., vol 1, p. 362, § 246, 2d ed. 

Had the city charter required a reading in full, a different case would 
be presented. 

Reading by the title, and such a comprehensive one, as was done in 
the case at bar, is deemed a substantial compliance with the law. It 
is not besides to be supposed that it was not read in full at least once 
before its final adoption. The importance of such an ordinance repels 


such an assumption. 
II 


It is next charged that the ordinance was adopted at an improper 
time. It was offered at a regular meeting and laid over. It was 
called at the next regular meeting and again laid over, and it was 
adopted at a subsequent regular adjourned meeting. 


Dillon in his work on Mun. Corp., p. 339, Sec. 225; says that a reg- 
ular meeting may adjourn to a future fixed day and that at such meet- 
ing it will be lawful to transact any business which might have been 
transacted at the stated meeting, of which it is, indeed, but the contin- 
uation. 

It is not correct to say that a reconsideration of the ordinance as- 
sailed in this case was moved. The proceedings only show that the 
member who had offered it gave notice of his intention to move for 
such. In the absence of such motion, as an actuality, the ordinance 
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which had by law to be passed in December, was finally adopted on the 
thirty-first of that month, and became law. 


The ordinance having followed the budget and the required publica- 
tion of it, and having been passed within the time prescribed by law, 
is therefore valid and binding. Abbott on Corp. 495 (138); 14 Ind. 306. 


The ordinance adopted on January 12, 1882, purporting to amend’ 
that passed in December previous, has not altered the section or pro- 
vision, under which the license herein sued for is imposed and sought 


to be collected. 
III 


The last ground of resistance, viz: That the license asked by the 
city under the ordinance, adopted in December, 1881, is in excess of 
that imposed by the State, in January, 1882, rests upon the unreal and 
deceptive foundation that the ordinance was passed after the‘law had 
been enacted. This is not so. The ordinance had been adopted the 
year previous to that on which the law was passed. 

Were this last objection considered as extending further, it would 
not avail, confronted with the ruling of this Court in the case of New 
Orleans vs. Vergniole, 33 A. 35, since several times recognized and ap- 
plied , 

Judgment affirmed. 








No 9091. 


CATHERINE SHIELDS, WIDOW, ETC., ET. AL. VS. ARTHUR SHIFF. 


Under the effect of a sale in proceedings for the condemnation and confiscation of an offend- 
er’s property conformably to the Confiscation Act of Congress, of July 17, 1862, and to 
the joint resolution explanatory thereto, the offender is absolutely stripped of all rights, 
titles and claims to the condemned property, and hence he can make no valid disposition 
of the same, either by deed or will.* 


The purchaser at such a sale acquires nothing more than a life-estate. The fee simple of 
the property is then vested in and held by the United States in trust for, and for the 
benefit of, the heirs at law of the offender, who thus become owners of the fee in expec- 
tancy, during the life-estate. 


The heirs succeed to the offender by virtue of the laws of nature and descent; and not by 
operation of the confiscation laws, which merely recognize pre-existing rights. 


The heirs of blood of the person whose property has been confiscated, are not third parties, 
quoad such property during the life estate, hence they are affected and bound by the 
foreclosure of a pre-existing mortgage on said property, and by the divesture of the title 
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to the fee operated by such proceedings. Hence they cannot be heard to urge the null- 
ity of such proceedings, on grounds which the expropriated party could not be al- 
lowed to set up, if he were living and restored to all his former rights. 









































lica- 

law, | PPEAL from the Civil District Court for the Parish of Orleans. 

306. Tissot, J. . | a 
lend : 
pro- Breaux d: Hall for Plaintiffs and Appellants. 

ight 1. The Federal Statute must be inferpreted according to common law principies, the com- 


mon law being a part of the Government itself. Story on the Constitution, § 157, vol. 1; 
Journal of Congress, October, 14, 1874, p. 27; McCool vs Smith, 1 Black Rep. 465; 
Mayo vs. Wilson, 1 N. H. 55; How vs. Peckham, 6 Howard, Practice Rep. 229. 
the 2. Words and expressions having a well known and definite meaning at common law must 
é be given that meaning. Dwarris on Statutes (Gould & Son's Ed.), p. 186. 
3 of 3. And words ina statute must be taken in their natural and obvious sense, and not ina 
nd sense unreasonably restricted or enlarged. Martin vs. Hunter’s Lessee, 1 Wheaton, 326. 
4. The language and purpose ef the Confiscation Act of 1862, was to divest the offender of 


ad the fee and all interest in the confiscated property; this, upon decree of forfeiture, it did 

he absolutely and unqualifiedly ; thus plating the property completely beyond the reach of 
. o the offender, so that he could affect its title or destination by no act ofhis. Pike vs. 

ld ‘ Wassel, 94 U. S. 714; French vs. Wade, 102 U. S. 132. ‘ 
; 5. The fee to confiscated property, vested in the Government of the United States, sub- 

Ww ject to defeasance for the benefit of the heir apparent. Blackstone Comm.., vol. 2, p. 

p- 4 381; Wallach’s case, 11 Wallace, 209; Pike vs. Wassel, 94 U. S. 714; French vs. Wade 


102 U. S. 132. 

6. The results of confiscation and forfeiture were two-fold under our law; in so far as the 
fee to the property was concerned, as in England, it vested in the sovereign or govern- 
ment; in so faras the heir apparent was concerned, a distinct and different result ob- 
tained ; the fee was held subject to reversion to the heir apparent, the beneficiary under 
the resolution explanatory ofthe act. Pike vs. Wassel, 94U.S. 714; French vs. Wade, 
102 U. S. 132. =i 

7. Atcommon law, when the word heir, or its equivalent is used, the heir apparent is meant, : 
he upon whom the law devolves the estate at the death of the ancestors. Lockwood vs. 

Jessup, 9 Conn. 274; Leach vs. Cooke’s Lessee, Cook, Tenn. Rep. 252; Bouvier’s Law 7 
Dictionary, verbo Heir; Dwarris on Statutes, p. 199; Cox vs. Beltshoover 11 Mo. 142; 

8. Tosoconstrue the confiscation Actas to permit to offender, to control the property by per- 

mitting him to institute as devisee or legatee for it, is to defeat the very purpose and in- 


tent of the Act, which is to prevent him from affecting its title or controlling its destina- 
| iS tion in any manner whatsoever. 

4 9. The confiscation Act contemplated only the reversion of the fee for the benefit of the 

# parties in esse, viz., the heir apparent: and not toa variety of devisees and legatees, 


| which under the different systems in the different States, could be instituted by the offen 
‘" der. Such differences could not have been contemplated within the Act; the construc- 
tion that admits them, is, therefore, erroneous. 

4 12. Where the foreclosure of property in third hands, is sought upon a prescribed claim and - 
> @ +»  & mortgage lapsed for want of re-inscription, the title of such third person is not affected 
§ by such proceeding. State of Louisiana vs. Citizens’ Bank, 33 Ann. 708 ; 

4 13. The heir apparent in the instant case, is not bound by the proceedings invoked. because 

he takes through the Government and net through the offender, 

14. The reversion of the fee to the next of kin by the act of the Government has no founda- 
tion in law, depending entirely on its generosity, constitutes no basis for the action of 
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any legal principle. It can neither be assigned, nor does it descend to the heir. Heirs 
of Emerson vs. Hall, 13 Peters, 413; 


T. Gilmore & Sons for Defendant and Appellee. 


1. In asaleof property confiscated under the Act of Congress of July 17, 1862, all that 

. could be sold was a right to the property seized, terminating with the life of the person 

for whose offense it was seized. Such proceedings, and the sale thereunder, do not 

effect the rights of mortgage in favor of third persons on the property, which goes to the 

; owner of the propérty cum onere. Avegno vs. Schmidt & Ziegler, 35 An. 585; Day vs. 

mg Micou, 26 An. 18; Ib. 18 Wall. 162; Mercaard et al., 20 Wall. 115; Bigelow vs, Forrest, 
9 Wall. 339; Waples vs. Hays, Morrison’s Trans., vol. 5, p. 73; 


2. The death of the offender terminates the right of the purchaser, and the property goes 
to the person whom the local law recognizes as the heir of the offender. Collaterals who 
are excluded from the succession by testament acquire no interest in the property. 
Wallach vs. Van Riswick, 2 Otto, 212; Pike vs Wassell, 4 Otto, 711. 


3. The Actof Congress forfeited the property for the life of the offender, but for his life 
only. It did not forfeit his testamentary capacity, or introduce into the local law a new 
order of succesiou. 


A mortgagee, under an act containing the pact de mon alienando, can proceed against the 
mortgagor as though the latter had never been divested of his title. Avegno vs. Schmidt, 
35 An. 585. 

















- This is a petitory action. Plaintiffs must recover upon the strength of their own title, 
and not upon the weakness of their adversary’s. They cannot in this form of action as- 
sail the defendants’. Tregre vs. Baudry, 23 An. 18; Barbee vs. Perkins, Id. 331; Dele- 
spare vs. Warner, 14 An. 413; D’Orgenoy vs. Droz, 13 An. 382; Collins vs. Collins, 10 
L. 269; Haydel vs. Roussel, 1 An. 37; Winn vs. Elgee, 6 Rob. 102. Norcan they be 
heard to say—claiming as heirs of Surget—that the inscription of the mortgage had 
lapsed. See authorities in body of brief. 















The opinion of the Court was delivered by 

Pocuk, J. Plaintiffs sue as the sole heirs of blood of the late 
Eustace Surget, for the recovery of immovable property which he once 
owned in the city of New Orleans, and which was confiscated under 
the legislation of Congress, of July 17, 1862, generally known as the 
“Confiscation Act.” 

They allege that under that legislation, the property in contest, 
which had been adjudicated under the confiscation proceedings to the 
defendant, Shiff, reverted to them as the legal heirs of Surget, who 
died on the first of February, 1882. 

For answer, the defendant pleaded a general denial, and asserted his 
ownership of the property under a title from the sheriff of the parish . 
of Orleans, by virtue of a writ of seizure and sale, issued in June, 
1880, in his suit against Eustace Surget, for the foreclosure of a mort- 
gage securing the unpaid balance of certain promissory notes which he 
then held. 
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eer Shields et al. vs. Shiff. 
rea Plaintiffs have taken this appeal from a judgment rejecting their de- 
mand and recognizing the defendant as the lawful owner of the prop- ; 
erty. : ; eee 
} ane The salient and undisputed facts in this case are as follows: 
ae, Eustace Surget acquired the property in April, 1860, and as part of 
lo not the purchase price, he assumed the payment of notes secured by mort- mea 
tothe @ * gage on the same, executed by his vendor, amounting in capital to ¥ 
me 824000. 3 : 
The property was ‘confiscated in January, 1865, and sold in April 
goes following for $22,000, to the defendant, Shiff, who had in the mean- 
who time become the holder of the notes assumed by Surget at his pur- 
ay. chase. After deducting costs and taxes, the balance of the proceeds of 
the sale were paid over to Shiff, who had intervened in the confiscation 
ins proceedings, and who applied said proceeds to the satisfaction pro tanto 
of his notes. ° 
the As the mortgage which secured his notes contained the pact de non . 
‘idt, alienando, Shiff obtained executory process in June, 1880, by proceed- a 
: ing against Eustace Surget directly, for the payment of the unpaid Ss 
tle, balance due on his notes; and the defendant being an absentee, the 
os proceedings were carried on contradictorily with an attorney appointed 
10 by the court to represent him. The property was adjudicated to Shiff 
be on the third of August, 1880. 
a Eustace Surget died in France on the first of February, 1882, leav- 
ing a last will, in which he instituted his wife, who survived him, his 
universal legatee. 
Plaintiffs are shown to be the relatives of Surget in the nearest lize, 
ie ; and to be his sole heirs at law. 
e Under our views of the controversy, in the light of the established 
Tr jurisprudence on the true and correct meaning of the Confiscation Act, 
e 4 the pivotal issue in the case hinges upon the validity of the sale effected 
' under the executory process instituted against Surget by the defendant, 
’ Shiff, in June, 1880. A proper solution of that issue involves a con- 
: ; sideration of the question of the effect of the confiscation on the per- 
) d petual ownership or fee of the confiscated property. 


In the recent case of Avegno et al. vs. Schmidt & Ziegler, 35 An. 585s 

) } we had occasion to consider some of the effects of proceedings insti- 
. tuted under that legislation. 

2 Under the guidance of numerous decisions of the Supreme Court of 

the United States, we established in that Court the following proposi- : 

tions, which are, to some extent, involved in the present controversy, he 

and which we shall, therefore, abstain from discussing in this opinion . aa 
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1. The act of Congress, of July 17, 1862, generally known as the “ Con- 
fiscation Act” and the joint resolution of the same day explanatory 
thereto, must be construed together. 

2. In a sale of property confiscated thereunder, all that could be sold 
was a right to the property seized, terminating with the life of the per- 
son for whose offense it had been seized. 

3. Such proceedings and sale do not affect the rights of mortgage ex- 
isting in favor of third persons on the property which goes to the gov- 
ernment or to the purchaser cum onere. . 

4. A mortgagee, under an act containing the pact de non alienando, 
can proceed against the mortgagor, after the latter’s expropriation 
through confiscation proceedings, as though the latter had never been 
divested of his title. Bigelow vs. Forrest, 9 Wall, 339; Day vs. 
Micou, 18 Wall. 160; Waples vs. Hays, Morrison’s Transcript, vol. 
5, No. 2. Under the principles thus laid down, resting on the high 
authority of the first tribunal of the land, and which we do not under- 
stand to be contested by either party in the case at bar, we conclude 
that the following propositions can be considered as fully established 
in the present controversy. 

1. That the title which Shiff acquired at the confiscation sale in 
May, 1865, expired with Surget at his death in 1882. 

2. That the mortgage rights of Shiff on the fee of the confiscated 
property for the security of the unpaid balance of his notes were not 
affected by that sale ; but remained in full force, notwithstanding his 
acquisition of a life-estate in the property, and his possession and en- 
joyment of the same under his title; and that in this case there was no 
extinction of either the debt or the security by reason of confusion, as 
provided in our Code. 

In this connection, we must here remark that we are in perfect accord 
wich plaintiff’s counsel in their well supported argument that the ‘‘Con- 
fiscation Act”, a Federal statute, must be construed and interpreted 
in all its effects, under the rules and principles of the common law. 
To hold otherwise would be to run counter to all the decisions on this 
subject of the Supreme Court of the United States, the tribunal of all 
others so eminently, not to say exclusively, qualified to expound in the 
last resort all legislation emanating from the Congress of the United 
States, but above all to interpret a legislation so peculiar in its char- 


acter, the outgrowth of a terrific civil war, and a relic of the feudal sys- 
tem once prevalent in England. 


Hence we cannot consider with any tavor, the contention of the de- 
fendant’s counsel in their advocacy of the proposition that after confis- 
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cation, the offender had any right or interest, or remainder in and to 
the property thus wrested from him by the strong arm of the govern- 
ment. 

Under the common law the absolute ownership of the confiscated 
property was irrevocably vested in the sovereign. If the act of July 
17, 1862, had not been immediately followed, and naturally modified, 
by the joint resolution explanatory thereto, it follows as a logical con- 
clusion that its intended effegt in the minds of its framers would have 
been to completely forfeit the property from the offender and to vest it 
absolutely in the government, with full power to transfer it to a pur- 
chaser under an absolute title. But, in our opinion, that intention 
would have been controlled by, and would have yielded to the counter 
check of that portion of the Constitution, which had its effect on the 
legislators and drew frem them the restrictive declaration contained in 
their joint resolution. But the effect of that restriction operated only 
on the nature of the title which the government acquired under the 
confiscation, and not on the divesture of the offender’s title, which 
remained complete and final. 


Hence, in treating of this subject in the case of Wallach et al. vs. 
Van Riswick, 92 U. S., p. 209, the Supreme Court of the United States 
uses the following strong and unambiguous language : 


“Tt was not doubted that Congress might provide for forfeitures effect- 
ive during the life of the offender. The doubt related to the possible 
duration of a forfeiture, not to the thing forfeited, or to the extent and 
efficacy of the forfeiture which it contained. It was to meet the doubt 
that did exist, that the resolution was adopted. * ® . ° 
Plainly it should be so construed as to leave it in accord with the 
general and leading purpose of the act of which it is substantially a 
part, for its object, was, not to defeat, but to qualify. That purpose, 
as we have said, was to take away from an adherent of a public 
enemy his property, and thus deprive him of the means by which 
he could aid theenemy. * * * * * The obvious meaning is, 
that the proceedings for condemnation and sale shall not affect the 
ownership of the property after the termination of the offender's 
natural life. After his death, the land shall “ pass or be owned as if 
it had not been forfeited. Nothing warrants the belief that it was in- 
tended that, while the forfeiture lasts, it should not be complete, viz: a 
devolution upon the United States of the offender’s entire right.” The 
same doctrine was announced in the case of Pike vs, Wassel, 94 ‘U. S. 
711, and was re-affirmed in the case of French vs. Wade, 102.U. 8. 134; 
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and in the language of that exalted tribunal we may hold that “It must 
now be construed as the settled rule of decision in that Court.” 

The practical effect of that rule on the case now before us, is that 
after the condemnation, the property was completely and absolutely 
wrested from Surget, who lost all control over or connection with it, to 
such an extent that a transfer of that property from Shiff under his ° 
confiscation titles, to Surget, would have vested in the latter nothing 
more than a life-estate.’ "102 U. S. 134. 

Hence it is a safe, and in fact, an unavoidable conclusion that he 
could make no disposition whatever of the property which could bind 
the government, his presumptive heirs or any other party. Hence his 
honest intention in ratifying the title acquired by Shiff at the confisca- 
tion sale could produce no effect, and did not complete the latter’s title. 
Chaffraix vs. Shiff, 92 U. 8S. 214. 

It is, therefore, clear that he could not dispose of the property by 
will, and that the status of that property was not, as it could not be, 
affected by his last will, made in France in the year 1872. 

These considerations justify the conclusion that at the death of Sur- 
get, in 1882, the property reverted to plaintiffs, his legal heirs, unless 


the fee was divested by the executory process instituted by Shiff q 


in 1880. 

It will be noticed that in our decision of the Avegno case, we guard- 
edly omitted to express any opinion as to the effect of the confiscation 
on the fee, which we intimated to have been vested either in the gov- 
ernment or in the purchaser at the confiscation sale. The decision of 
that point was not necessary to the solution of the issues in that case 
but the necessities of this case require a discussion of that important 
question. As the Supreme Court of the United States has thus far 
eschewed that discussion, the task is hazardous and not free of difficulty. 

But although that exalted tribunal has not yet undertaken to finally 
“determine where the fee dwelt during the life-estate,” we are not left 
without some guidance from the wisdom of its utterances in our search 
for light on the subject. 

As we have shown above, the absolute forfeiture of the offender’s 
title has been held by that Court as the immediate effect of the confis- 
cation—and the Court has also settled that the second effect was “a — 
devolution upon the United States of the offender’s entire right.” This — 
certainly and inevitably includes the fee, but under the effect of the 
joint resolution, the fee in the government was not to be perpetual; its — 
duration depended upon, and was limited by, the duration of the life 
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ust of the offender, at whose death the fee reverted absolutely and forever 

to his heirs at law. Hence we conclude that during the life estate, the 
hat fee dwelt in the government in trust for, and for the use of, the pre- 
ely sumptive heirs of the offender. This conclusion is fortified by the 
, to language of the Supreme Court in the case of Pike vs. Wassell, 94 U. 


his © 8. 711, in which the presumptive heirs of the offender attempted, and 


ing i were allowed, to regulate the administration of the property in some 
‘ particulars by the life tenantse The Court said: 
he 4 “It is true, as a general rule, that so long as the ancestor lives the 
nd k heirs have no interest in his estate, but the question here is as to the 
his 4 | rights which the Confiscation Act has conferred upon the heirs apparent 
ca ae or presumptive of one whose estate in lands has been condemned and 
le. “@ sold. In Wallach vs. Van Riswick, without undertaking to determine 
where the fee dwelt during the life-estate, we decided that it was with- 
by @ held from confiscation exclusively for the benefit of the heirs. They, 
be, q and they alone could take it at the termination of the life-estate. The 
_ children of Albert Pike, as his heirs apparent, are also apparently the 
na a next in succession of the estate. Either they or their representatives 
88 ~— must take the title when their father dies. If they do not hold the 
iff 4 | fee they are certainly the only persons now living who represent those 
@ for whose benefit the join resolution of Congress was passed. They, at 
d- 3 least, appear to have the estate in expectancy. Under these circum- 
on ~# stances, as there is no one else to look after the interests of the succes- 
v- —@ _ sion, we think that they may be properly permitted to do whatever is . 
of 4 necessary to protect it from forfeiture or incumbrance.” 
me a We have made this copious quotation from that masterly opinion, 
- : not only because it amply bears out our conclusion that during the life 
ar estate the fee was held by the Government and owned in expectancy 
iy- ‘@ sOby the presumptive heirs, but for the additional reason that it effectu- 
ly § ally explodes the very erroneous theory advocated by plaintiffs’ coun- 
oft “@ ~~ ssseil' to the effect that the reversion of the fee to the next of kin by the 
oh act of the Government has no foundation in law, but depends entirely 
on its generosity. The very reverse is the truth; the whole policy of 
dx _ the joint resolution was to restrict the effect of the condemnation so as 
- _ not to affect the rights of the heirs of blood—hence it provided that 
Ke a “no punishment or proceedings under said act shall be so construed as 
1s 


to work a forfeiture of the real estate of the offender beyond his natu- 
ral life.” The next of kin, therefore, succeeds to his author, through 
the laws of nature and of descent, and not through the effect of the 
confiscation law, which was shaped and circumscribed so as not to sus- 
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pend or interfere with the natural and legal preéxisting rights of succes- @ 


sion of the heirs of the blood. 
The advocacy of this extraordinary theory by plaintiffs’ counsel was 


dictated by the necessities of their. case ; for under their system of at- : 


tack against the validity of defendant’s executory process, it becomes 
urgent that during the life of the offender they should have occupied 
the status of third parties towards the property in litigation. For the 
purpose of attack they claim to be third parties, but for the purpose of 
realizing the fruits of succession they are transformed into heirs of the 
blood. The position is manifestly contradictory and absolutely unten- 
able. If they are the donees of the United States and not the legal 
representatives or presumptive heirs of Eustace Surget, they are 
strangers in the cause —and there is no case before us. 

But under their own allegations, supported by the best of evidence, 
they are the nearest living relations, and they were in 1880 the pre- 
sumptive heirs of Eustace Surget; and, therefore, they were not third 
parties quoad the mortgage foreclosed by defendant in his executory 
process. 

Hence, it follows that they can draw no comfort or relief from the 
want of re-inscription of defendant’s mortgage, and hence it follows 


that they are concluded by the failure or refusal of Surget to plead 4 


the prescription on Shiff’s notes, which is now set up for the first time 
by them as a bar to the foreclosure of defendant’s mortgage in 1880. 


Could they be allowed to set up the plea of prescription in bar of the 


exercise of a right which has been exhausted by judicial enforcement, — 


a line of attack not sanctioned by our jurisprudence ; this plea would 
be met and defeated by a codicil in Surget’s will, added thereto in 
1879, in which codicil he solemnly charged his executrix with the noble 
mission of doing everything in her power to complete the title of de- 
fendant to the very property now in litigation, as an honest satisfac- 
tion of the very debt which his heirs at law now seek to ‘avoid and 
defeat. Under the principles announced by the Supreme Court of the 
United States in the Pike case, these plaintiffs who were then, as they 


are now, the only presumptive heirs of Surget, could and would have E 


been permitted to defend the seizure and sale of this property in 1880. 
Evidently they were not third or disinterested parties guoad that pro- 
ceeding and they are bound by its effect. ‘ 


All these considerations naturally lead to the legal conclusion that | 


the fee was vested in the purthaser at the Shiff’s sale in August, 1880, © 


wh 
, 


=f 
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1eces- 4 and that the defendant, Shiff, is the lawful owner of the property 


































claimed by plaintiffs. . 
1 was Judgment affirmed. 
of at- — I concur in the decree, Topp, J. 
omes 
apie CONCURRING OPINION. 
rthe — 
se of — BeRMuDEZ, C.J. Iconcursin the opinion and decree just read, 
f the which appear to be in furtherance of the federal jurisprudence, as 
nten- expounded by the U. 8S. Supreme Court itself. I consider that it is 
legal : necessary, in order to meet the issue presented, to ascertain and deter- 
are mine where the fee dwelt after the condemnation and sale of the prop- 
erty, and that the conclusion arrived at may be reached from another f 
nce, standpoint. 
pre- Writing on the right of property, civilians say, that ownership is 
hird perfect or imperfect. Ownership is the right by which a thing belongs + 
tory to some one in particular, to the exclusion of all others. It vests in : 
him who has the immediate dominion of it and not in him who has a 
mere beneficiary right. It is perfect when perpetual, and when the 
| the | thing unincumbered with any real right toward any other person than 
lows the other. It is imperfect, when it is to terminate at a certain time or ; 
lead 4 on a condition.. a 
ame «| It is of the essence of the right of ownership that it cannot exist in ve 
. ‘@ __sitwo persons for the whole or entirety of the same thing. 
‘the — The ownership of Surget was ab initio perfect, that is unqualified 
ent, — and therefore perpetual. 
uld The forfeiture arising vut of his aid to the rebellion deprived him of 
yin the full or absolute ownership for the term of his natural life from the 
ble time of confiscation and condemnation. 
de- @ The decree of condemnation and sale vested an imperfect ownership 
fac- in the United States which was to terminate when Surget should die. 
and L - It dismembered his perfect ownership into two imperfect ownerships, 
the # the one a complement of the other; both parts of one and the same 
hey whole. When this severance took place, the United States became the 
ave E ' owner of the one; Surget remained the other of the owner. Nothing 
80. in the act suggests any other ownership ; nothing in the opinions of the 
ro- “@ United States Supreme Court suggests any other individual as the ab- ; 
solute owner of the fee, until after the death of Surget. 
hat In the case of Rankin, 6 Mon. Ky. 531, a similar question was pre- 





sented and was solved in the same sense. 
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A person under sentence of death for murder made his will and died © 
before the execution of the sentence. 


One Court said: The validity or invalidity of the will depends upon : 
the question whether, by the laws of the State, the testator forfeited 
the whole of his estate upon being convicted of the murder. If, on the © 
conviction, the whole of his estate was forfeited, there was nothing he 
could transmit to others and the will would be inoperative; but, if ~ 
notwithstanding, there was not an entire forfeiture of all his estate, he 
was capable of disposing of his interest not forfeited and as to that in- 
terest, be it what it may, his will can have an operation and must be — 
adjudged valid. 

The statute of the State disposed of all the estate forfeited to the 
Commonwealth, by directing it should pass and descend to his heirs, 
The question still remained, whether the whole estate of the offender 
was, upon his conviction of felony, forfeited to the Commonwealth. 
The constitution of the State contained this clause: “‘ That no attain- 
der shall work corruption of blood, nor (except during the life of the 
offender) forfeiture of estate to the Commonwealth.” 


‘Not the absolute fee simple estate of the offender in lands and 
goods that according to the Constitution was forfeited to the Common- 
wealth on attainder or conviction of felony; but it was the interest or 
estate which the offender was entitled to during his life that by the 
law in force at the passage of the act, was forfeited. The reversionary 
interest, or in other words that part of the estate which remained after 
the death of the offender, according to those laws, resided in him after 
conviction, must still be understood to reside in the offender, though 
attainted or convicted.” See Borland’s case, 4 Mason, 174. 


Under the confiscation law, the fee, the perpetual ownership, could 
not be and was not forever divested. The explanatory or restrictive 
resolution of the original act is explicit on the subject, but in the ab- 
sence of any such legislation, declaration or abridgment, the original 
act would have been impotent to have accomplished that object, be- 
cause of the insuperable inhibition of the Constitution, which forbids 
forfeiture beyond the term of the offender’s life, 


Had not the resolution been resisted by the Executive, or passed not- 
withstanding, the potent arm of the highest tribanal in the land would 
undoubtedly, at the proper time, have struck a fatal blow, branded the 
high-handed measure and denounced it as a lifeless form which should 
never have seen the light of day. 
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The fee then continued to dwell in the offender, but barren of any 
profit, good or advantage to him; without any right on his part to 
make it available in any manner during his life, though it necessarily 
remained subject to claims upon it. It is “incredible that lawyers, 
while providing for the confiscation of an enemy’s land, intended to 
leave in that enemy a vested interest he might sell and with the pro- 
ceeds of which he might aid in carrying the war against the Govern- 
ment.” ‘ 

It can only be upon the theory that the fee was not absolutely di- 
vested, that the creditors anterior to the law, whose claims were 
secured by lien or mortgage, and have been recognized the right of co- 
ercing payment by subjecting the property, notwithstanding confisca- 
tion and sale, and that at the offender’s death it passes to his heirg, who 
take as though no forfeiture had ever occurred. 

It is true that the proceeding is in rem, but the law of the situs re- 
quires it to be conducted contradictorily with the owner, in order that 
the judicial sale may operate a valid divestiture of the title or fee, 
even if the defendant were not the owner of the fee at the date of the 
proceeding and sale following. 

But even assuming and conceding that the offender Surget was act- 
ually divested of his entire ownership, perfect and imperfect, and that 
the fee vested in the United States, the divestiture would not be enti- 
tled to more effect than it would have if Surget had himself, in the ab- 
sence of any condemnation and sale, voluntarily parted with his own- 
ership of the property. 

In such a case, under the terms of the contract of sale on which Shiff 
bases his claim, the alienation of the property by Surget could not 
have prejudiced him, as it contains the clause de non alienando, which 
under the laws of this State authorizes him to proceed in the enforce- 
ment of his debt against the original debtor and mortgagor regardless 
of the transfer, and ignoring it,—the property passing to the transfer- 
ree or purchaser, cum onere, or subject to that clause. 

From that standpoint, it is therefore immateria! whether the fee re+ 
mained in Surget or passed to the Government. It was divested by 
the proceeding of 1880, and vested in Shiff. 

Prescription is a means of defense created by the law for the neces- 
sity of things to which the individuals in whose favor it exists may 
have recourse or not as they may deem better. They are under no ob- 
ligation to set it up. When, therefore, they are sued in a case in which 
they could urge it, and do not do so, they are deemed to have waived 
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the benefit of it. Under such circumstances, those who take from 
them, their heirs and assigns, are as equally estopped from pressing it 
as effectually as the debtor himself. 

As Surget did not set up prescription or peremption, prior to the 
sale of the property, but on the contrary waived it and recognized title 
in Shiff, as is shown by his silence and his will, the claim of Shiff con- 
tinued in existence, was legal and valid, and the expropriation became 
complete in his favor as creditor, purchasing as if there never was any 
prescription law. 

Those and any other defenses which could have been and were not 
set up by Surget before the sale, the plaintiffs—who are Surget’s 
heirs and successors, and who have acquired no rights which he did 
not pessess and could not have exercised—cannot be permitted to as- 
sert and urge after his death. 

I, therefore, concur in the decree. 


CONCURRING OPINION. 


MANNING, J. One of the appalling consequences of attainder in En- 
gland was the corruption of blood, whereby its heritable quality was 
destroyed, and the person attainted was incapacitated from taking 
lands or other hereditaments from his ancestor, or retaining those he 
already had, or transmitting them by descent to any heir. This con- 
sequence was forever averted from our country by the explicit consti- 
tutional declaration that while Congress shall have power to declare 
the punishment of treason, no attainder shall work corruption of blood 
nor shall any forfeiture extend beyond the life of the person attainted. 
And therefore an Act of Congress which should assume to confiscate 
the fee would be unconstitutional and null, and does not need an ac- 
companying explanatory resolution to confine and restrict its operation. 

Since then corruption of blood is not produced, and cannot be, by 
any proceedings for attainder or confiscation, the capacity to take, re- 
tain, and transmit lands is not affected, except by a forfeiture pro- 
nounced, and that cannot extend beyond life. Thus as the govern- 
ment cannot in any manner touch the fee, so it cannot for any purpose 
hold the fee. 

The fee must therefore either remain in the obnoxious party with 
power to dispose of it by will, in which event the plaintiffs have no 
interest, and subject to a forced alienation of it by creditors, in which 
event the defendant acquired a good title, or it must be in abeyance 
during the continuance of the life estate. In either case, the proceed- 
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ings takcn by the creditor have divested and transferred the fee to the 



































ns * purchaser under the executory process, and his title is therefore unas- 
sailable. 
> the ’  T concur in the decree. 
title 
con- ; CONCURRING OPINION. 
came FENNER, J. I think it desirable to avoid, as far as possible, any de- 
s any cision upon vexed questions arising under the confiscation laws, not 
absolutely essential to the determination of the instant controversy. “23 
not Whatever inferences may be drawn from the expressions used by the Ko 
get’s Supreme Court of the United States in discussing the effect of those 
did laws, that tribunal has not, as yet, explicitly decided whether or not 
as- | condemnation and sale under them, operates to destroy the will-making 
. power of the owner, as to real estate. I prefer not to anticipate the 
decision of that Court upon this purely Federal question. If we can 
decide this case upon the strength of defendant’s title, we need not i 
concern ourselves about the weakness of that of the plaintiffs. 
En- I am equally indisposed to vex my' mind with the consideration of 
Was the metaphysical problem as to where the fee of this property resided 
ing during the life-time of Surget, the solution which has been, thus far, 
he consistently declined by the Supreme Court of the United States. 
on- | For the purposes of this controversy, it matters not where the fee 7 
sti- resided. Wherever it was, the Supreme Court has unequivocally 
are = * settled the doctrine that it remained subject to prior mortgages and 
od privileges in favor of third persons, which were entirely unaffected by 
od. the confiscation proceedings. 
” Neither did those proceedings affect the debt due by Surget to Shiff, 
hi which was secured by mortgage. 
The object and effect of the pact de non alienando, under our law, S 
= are to secure to the mortgage creditor the right to foreclose his mort- ca 
~~ gage by executory process directed solely against his original debtor, ; 
- and to seize and sell the mortgaged property, regardless of any subse- 
” quent alienations. 
We make a Jong step towards eliminating irrelevant questions and 
h 4 4 _ exposing the real and pivotal question in this case, when we announce, } 
6 | as an indisputable proposition, that if the executory proceedings 
h » i against Surget were regular ; if, at the date thereof, the debt subsisted; 
, if the mortgage securing the same were valid and had been preserved 






by proper inscription and re-inscription—the purchaser at the sale un- 
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der those proceedings would have acquired a valid title against all the 
world, regardless of who owned the fee at the date thereof. 

Indeed, I do not understand that the learned counsel of plaintiffs 
would dispute this proposition. They claim that the title is invalid, as . 
against plaintiffs, on two grounds, viz: 

1. That, at the date of the foreclosure proceeding, the debt of Shiff 
had been extinguished by prescription. , 

2. That his mortgage had lapsed, as to them, by the failure to re- 
inscribe it within the term prescribed by law. 


At this point we encounter other elementary propositions, too plain 
for dispute, establishing that, whatever force the above objections 
might have if urged by third persons, they have none in favor of the 
inortgagor or his heirs. As to prescription, the mortgagor having failed 
to plead it, its effect is forever lost as to him and his heirs. As to the 
want of re-inscription, neither inscription or re-inscription is necessary 
to preserve the mortgage as against the mortgagor and his heirs. 

By this process of elimination, we reduce this controversy to a single 
question, viz: are the plaintiffs, heirs of Surget, claiming title by virtue 
of inheritance through him; or are they third persons as to him, deriv- 
ing title from the bounty of the United States conferred upon them 
under the merely descriptive quality of heirs of Surget ? 

They have their right upon the latter hypothesis. 

If we confine ourselves to the plain language of the Acts of Congress, 
it is difficult to discern any foundation for such a theory. In the Act 
of July 17, 1862, and the explanatory joint resolution, taken together, 
Congress provided for the seizure and condemnation of enemies’ prop- 
erty, and declared that, when condemned, it should “ become the prop- 
erty of the United States, and may be disposed of as the Court shall 
decree, and the proceeds thereof paid into the Treasury for the pur- 
poses aforesaid ; but no punishment or proceedings under this Act shall 
be so construed as to work a forfeiture of the real estate of the offender 
beyond his natural life.” 

This is precisely what Congress has said, and all that it has said, on 
this subject. , 

It has not assumed to say who should take the property after the 
offender’s death. It has not declared that, at his death, the property 
should vest in the offender’s next of kin or in the persons who, under ~ 
the lex loci rei site, would be his heirs. If such were the cage, the con- 
tention of plaintiffs might find strong support. But Congress has sim- 
ply declared that the proceedings shall not operate upon the property 
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at all beyond the period of the offender’s natural life. At that moment 
they cease to have effect and are as if they had never taken place. 

































me: Suppose the provision had been that the proceedings should not 
‘ “ work a forfeiture of the real estate of the offender beyond ” the period 
Shiff of twenty years from their date. At the expiration of that term, would 
not the offender, if still alive, resume the property? If he were dead, an 
would not his heirs take it? And why would they take it? Simply < “s 
0 Fe- for the reason that he was dead, and that they were his heirs, and, as a 
such, entitled to take whatever would belong to him, if living. 
lain And so, under the law as it is, Congress has not touched the prop- 
‘ions erty for any period beyond the offender’s life. However absolute the 
the | ownership of the United States, no property in’ the thing beyond that 
iled — period ever passed to 'the United States. Congress has never said a 
the word about the estate after the death. At that moment the ownership 
sary of the United States ended. The “forfeiture of the real estate of the . 
offender” ceased to have eftect. Nothing disturbed or divested the 
igle offender’s ownership except the forfeiture and that divestiture could 
tue only continue so long as the forfeiture had effect. A forfeiture for a 
riv- @ term cannot extend beyond the term; and when the term expires, the 
em estate divested thereby revests in the original owner, if living, in his 
heirs, if dead. 
We are not concerned here with questions which might arise as to 
8, whether, under the common law of real property, the fee is susceptible 
ict of dismemberment or of being in abeyance, or in gremio legis or on nubi- 
at; bus. We are dealing here with a statute, the exercise of legislative 
P- power, which modifies and changes existing laws according to its will. 
P- a If Congress had power over the subject-matter, it could dismember the 
all fee, or place it where it chose. The word fee, in its ordinary use, em- 
a bodies a composite idea. Discarding the feudal characteristics of the 
dl ; English system, Mr. Abbott gives the following definition: “‘ In Amer- 
aa ican law, a fee is an estate of inheritance without condition, belonging 
to the owner and alienable by him or transmissible to his heirs abso- 
= lutely and simply.” 
“ ‘ Such an estate existed in Surget, as to this property, prior to its con- 


} demnation. Now, the Act of Congress, as interpreted by the Supreme 
, = Court of the United States, destroyed certain elements of Surget’s fee. 
- | It annihilated his ownership during his life. It destroyed absolutely 
his power of alienation. We may concede, for the sake of argument, 
that it destroyed even his testamentary capacity in relation to this 
But it unquestionably left in him the faculty of transmit- 





property. 
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ting to his heirs absolutely and simply, because that is a faculty com- 
ing into play only at the moment of his death, and when the forfeiture 
terminated and ceased to have any effect whatever on his rights. 

Plaintiffs cannot claim title to this property after Surget’s death, as 
derived from the United States, because the United States never took 
or held any such title. They cannot claim that the United States, in 
the exercise of legislative power, transferred the estate directly from 
Surget to them, irrespective of their right of inheritance, because no 
such transfer is found in the statute, and no language susceptible of 
any such construction. 

Their only title rests upon their right of inheritance from Surget— 
upon their being his legal heirs—the beneficiaries of the right, vested 
in him and never forfeited, to transmit this property to his heirs. 

Conceding the destruction: of Surget’s testamentary capacity, the 
utmost they could claim would be the position of forced heirs under our 
law, whom the ancestor could not disinherit. But even such heirs, 
though treated in our law in many respects as creditors, could not op- 
pose to the title of defendant herein the defenses of prescription of the 
debt or lack of reinscription of the mortgage. 


The learned judge of the court a@ qudé rejected the demand of plain- 
tiffs on the ground that Surget’s testamentary capacity was not affected 
by the confiscation proceedings and that his instituted heir succeeded 
to his rights at his death. 

Without intimating any opinion on that question, I have preferred 
to avoid it and to reach the same decree on different grounds. 

For these reasons, I concur in the decree. 


Rehearing refused. 


This case is pending on a writ of error in the Supreme Court of the United States. 
REPORTER. 








No, 8370. 


VictoR ADEMA Vs. LAFAYETTE FIRE INSURANCE COMPANY. 


Where there is not a condition in the policy of insurance requiring the true title of the in- 
sured to be stated, and there has been a misrepresentation of interest, that misrepre- 
sentation will not be fatal to the policy if knowledge of the true ownership of the prop- 
erty would not have enhanced the preminm or have deterred the underwriter from tak- 
ing the risk at all. ~ 

But when the policy contains the condition requiring the true title to be set forth, failure to 
comply with it vitiates the policy. 
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" CcOMm- 


eit PPEAL from the Civil District Court for the Parish of Orleans. 
eiture 


Houston, J. 


th, as Armand Pilié for Plaintiff and Appellant : 


r took 
1. When one having no personal interest in a property, insures it in his owu name. he will 


es, In be presumed to have acted in behalf of the true owner, and the insurance will insure to 
from ( the benefit of the latter, upon his subsequent adoption of it, even after a loss has occurred. 
se no Angell on Fire and Life Insurance, p. 124, Sec. 79 ; Schooler on personal property, p. 684; P 
le of Quénault des assurances terrestrgs, No. 142, p. 115. 
2. The same rule governs when one having only an undivided insurable interest in a prop- 
erty insures the whole of it in his own name, instead of insuring his proportional share 
get— therein, eo nomine, and the policy will protect all the co-proprietors. Thus, the insur- 
ested — ance of ¢ommunity property in his personal name by the husband will inure, for the 
one-half thereof, to the benefit of his co-owner, the other spouse, on her acceptance of 
the community at its dissolution. Quénault, No. 315; Pardessus, No. 592; Grum and 
? the Jolial, p. 85; T. P. Leathers vs. J. W. Cannon, not yet reported. 
, nex 3. The avoidance of policies for misrepresentation or concealment is made to depend upon 
1e1rs, the materiality of the disclosure or concealment, to be submitted to the jury as a ques- 
t op- tion of fact. Wood, p. 350, note 1, and sec. 86, p. 168; 10 Peters, 516; Curry vs. Comm. 
fthe — Ins. Co. 10 Pick. 535; (1 Bennett's Fire Ins. cases, p. 333); Hough vs. City Fire Ins. Co. 
29 Conn. 10. 

: 4. Itis not in all cases, where the legal or absolute title is not vested in the insured, that 
lain- 4 the policy will be void if he does not so state it, as required by the condition, for if he 
cted ; really has an insurable interest in the property, and the entire loss falls upon him, the 
ded policy will be enforced. Wood, sec. 86, p. 168 ; Hough vs. City Fire Ins. Co. 29 Conn, 10. 

So, a tutor who insures his ward’s property, in his personal name, without communicat- 
ing particulars as to title, will be entitled to recover. 
rred ? 5. When the policy provides that if the interest of the insured in the property be not truly 
§ stated in said policy, or his interest in said property be any other than the entire, un- 
é conditional and sole ownership thereof, or that his title thereto be net absolute, it must 
. be so stated in said policy, or the latter shall be voidflit the insured possesses and owns 
1 the dominium, or full ownership of the subject of the contract, he is not within the pre- 
ceding conditions, and therefore not called upon or bound to make any declaration. Qui 
dicit de uno negat de altero 
e. 6. By the death of one of the parents, the other becomes tutor. of right, and is not only 
empowered to insure his ward’s property, but held responsible for its loss by fire on his 
failure to do so. Rev. C. Code, Arts. 248, 250, 301; 1 N. S. 54; 5 N. S. 625; 5 A. 565. 
i] 7. To constitute double insurance, the policies should cover the identical interest, and that 
E of a mortgagor being distinct from that of a mortgagee, an insurance taken by each on 5 : 
4 the same property will not create double insurance, even though co-existing together. 
- | Griswold, secs. 758, 994; Quénault, Nos. 38 and 39. 
» in- q The procurement of a void or voidable policy is not a breach of the condition against 
re > & further insurance without notice, so as to avoid a previously exlsting policy, even though 
‘Op: - | the insurer who made such void policy should compromise and pay the loss. Griswold, 
k- secs. 758, 994, 995, 998; Wood, sec. 348, et seq. 


8. The performance by a tutor of an obligation, or the payment by him of a debt, contract- 
ed by the ancestor of the minor, is an act of simple administration, requiring neither the 
advice of a family meeting, nor the sanction of the judge. 
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9. A pledgee is authorized to receive the amount of the credit pledged, and payment to him 
is valid and discharges the debtor. Rev. Civil Cede, Arts. 2140, 3170, 


Albert Voorhies on the same side. 


Henry P. Dart for Defendant and Appellee: 


A tutor cannot assign or transfer the rights or property of his ward without the advice 
of a family meeting and the approval of the judge. 26 A. 459; 16 A. 98; 28 A. 427; 27 
"A. 443; 15 A. 148; 22 A. 296; C. C. 353. 

A natural tutor cannot administer without taking oath as such ‘, Until he takes the oath 
he is not responsible to the minor, or legally in possession of the minor’s property. 12 
Rob. 637; 19 A. 64; 3 A. 563; 11 R. 503. 

Where clauses of the policy require a statement of the nature of the insurer's title, or 
interest in the property, under pain of nullity, the failure to disclose strikes the policy 
with nullity. Any concealment of or failure to disclose the real interest, is a fraud on 
the company, and the policy null under such a clause., Wood on Ins. 9, 252, 273, 293, 345, 
381, 423; 2 La. 246; 17 Barb. (N. Y.) 275; 10 Cush. 466; 11 Gray, 163; 2 Pet. U. S. 48; 42 
Barb. 457; 11 Ohio, S. 477; 2 Grant's case (Pa.), 326; 5 Call, (Va.) 517. 


The opinion of the Court was delivered by 

Topp, J. Thisis an action on a policy of insurance issued by the 
defendant company, of which the plaintiff is the transferee, for $1500, 
the property insured having been destroyed by fire. 

The plaintiff appeals from a judgment against him. The policy was 
taken out by one Jean Poméz, who owned only one-eighth of the build- 
ing insured, the remaining seven-eighths belonging to his minor child. 
The policy issued in favor of Poméz alone. 

Among other grounds of defense against the action urged is that the 
insured concealed and failed to disclose the true ownership of the prop- 
erty, in violation of one of the conditions of the policy. 

Section 4 of the policy provides: 

“Sec. 4. If the interest of the assured in the property be any other 
than the entire, unconditional and sole ownership of the property, for 
the use and benefit of the assured, it must be so represented to the 
company and so expressed in the written part of this policy, otherwise 
the policy shall be void.” ° 

Sec. 14. Whenever the insured does not enjoy the full ownership of 
the property insured, he is required to disclose to the company the na- 
ture of his insurable interest and to cause the same to be inserted in 
the policy, otherwise the insurance shall be null and void.” 

These conditions were part of the contract between the assured and 
the company. 

As expressed by an eminent writer on the subject of insurance: 

‘¢ When the policy is printed on one half, and the conditions on the 
other half, of the sheet, the conditions are to be treated as a part of the 
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policy that the disclosure of the child’s title to the property was imper- 
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policy, although not referred to therein. So where the policy is in 
terms made subject to the terms and conditions of the application for 
insurance, they are to be construed together as forming the contract ; 
so where the policy is in terms founded on the application.” Wood, 
p. 273. 

And again: ‘“‘ Where the conditions are written or printed on the 
face of the policy, the assured by accepting it becomes bound thereby, 
and is estopped from denying that he assented thereto.” Wood, 9; 2 
La. 399. ; 

The concealment or failure to disclose his interest in the property 
cannot be regarded as an immaterial circumstance and of no legal sig- 
nificance in its bearing on the contract, for the reason that the guaran- 
tee for the preservation of the property is dependent chiefly upon the 
extent of the assured’s interest in it. 

On this point, we quote the following language from a decision of the 
Supreme Court of the United States, rendered by C. J. Marshall : 












































‘“‘Generally speaking, insurances against fire are made’in the confi- 
dence that the assured will use all the precautions required to avoid the 
calamity insured against, which would be suggested by his interest. 
The extent of this interest must always influence the underwriter in 
taking or rejecting the risks and estimating the premium. So far as it 
may influence him in this respect, it ought to be communicated to him., 
Underwriters do not rely so much upon the principles as on the inter- 
est of the assured, and it would seem to be always material that they 


from loss.” Insurance Company vs. Laurence, 2 Peter, 48; see, also: 
10 Cushing (Mass.), 446; 11 Gray (oom. 4 163; 42 Barb. 457; 11 Ohio 
8. 477; 5 Call (Va.), 517. 
As stated, though the minor child of Poméz owned seven-eighths of 
the property, the application of Poméz for the insurance is entirely 
silent as to that fact, as well as the policy itself. Under the authori- . 
ties cited above, this circumstance alone would avoid the policy. 


It is argued by the plaintiffs’ counsel, with great ingenuity, that un- 
der the system of laws prevailing in this State, no such result 
would follow; that the insurance effected on the application of Poméz 
and in his tavor would enure to the benefit of his minor child, it being 
claimed that Poméz was the natural tutor of the child at the'time the . 
application was made and when the policy issued. 

It has been shown that by the express terms and conditions of the 
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atively required to bind the company, that it was an essential part of 
the contract, and such terms and conditions do not, in our opinion, con- 
travene any article of our Code or any law of the State; and, therefore, 
full effect must be given them. 

This view of the question renders it unnecessary to consider the 
other issues presented by the pleadings and discussed by the counsel. 

It is, therefore, ordered, adjudged and decreed that the judgment of 
the lower court be affirmed, with costs. 


On REHEARING. 


MANNING, J. There can be no doubt that Pomez could have insured 
the property of his minor child, of whom he was the natural tutor. Our 
law compels him to insure when the property is a house in New Orleans, 
as was this, and imposes upon him responsibility for failing to insure. 
Rev. Ci. Code, art. 355. If he had taken the policy, one-eighth for him- 
self and seven-eighths as tutor, no valid objection could have been 
made. r 

It has been strenuously urged that the concealment of his child’s 
interest was not material, and a number of decisions and many texts 
from the books have been cited to shew, if the true ownership would 
not have enhanced the premium, then the concealment or misrepre- 
sentation is not fatal to the policy. Indeed in the case cited by us from 
2 Peters when it went up again, it was said ;—whenever the nature of 
the interest would or might have a real influence upon the underwriter, 
either not to insure at all or not to undertake the risk except at a higher 
rate, it must be deemed material and the concealment or misrepresent- 
ation of it will avoid the policy. And the decisive test of the materi- 
ality of the concealment or niisrepresentation was there said to be to 
ascertain whether if the true ownership had been known, it would 
have enhanced the premium. If it would, then the concealment or 
misrepresentation would be fatal to the policy. Columbia Ins. Co. v. 
Lawrence, 10 Pet. 516, 

The converse of this ought to be equally true, viz that when knowl- 
edge of the true ownership of the property would not have enhanced 
the premium or have deterred the underwriter from taking the risk at 
all;then the concealment or misrepresentation is not fatal to the policy. 

But this case is not governed by the law concerning representations 
of interest. There was an express stipulation in this policy that when- 
ever the insured is not full owner of the property insured he must dis- 
close the nature of his insurable interest and have it inserted in the 
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policy, and if he does not, the insurance shall be null and void. This 




































n- was a condition of the contract to,which he assented, and thereby war- 
re, ranted that he was full owner. ' Now a representation is not like a 

" A representation must be shewn to be false in a material 
he point or it will not make void the policy, while a warranty must be 
el. trictly complied with. Marshall on Insurance, 335. The rule seems 


of to be inexorable that a failure to set forth truly the title will avoid the 
policy, whether the failure resulted from design or mistake, whenever 
the policy requires the real title to be stated. Wood on Ins. $$ 202, 
218. Such requirement is a vital part of the contract, and a non-com- 
pliance with it forfeits all rights under the contract. Palmer v. Fact. 


# & Trad. Ins. Co. 33 Ann. 1336 and authorities there cited on p. 1340. 
8s, But unless the true ownership or interest in the property is required 
ay by the conditions of the policy to be specifically and particularly and 
* accurately set forth, it will be in general sufficient if the insured has an 
at insurable interest under any status of ownership or possession, in cases 
where no inquiries are made at the time the application is presented or 
1s the policy executed. Ins. Co. v. Haven, 5 Otto, 242; May Ins. § 284; 
* Wood on Ins, 398. 
i So that in the absence of any condition in the contract requiring the 
a ‘insured to state his interest, it will be sufficient if he have an insurable 
" ( interest, but otherwise if the policy requires the real title to be stated. 6 
f f . Wood on Ins. § 202. And this is not an infringement of the doctrine 
; pi broadly announced that a person who has the care, custody, or posses- “> 
: sion of property for another may insure it in his own name although he 


has no pecuniary interest therein, and the insurance will enure to the 
benefit of the owner. Ibid. §§ 278-9, 284. For that has application 
and relevance to cases wherein rules are formulated to define what is 
an insurable interest. The fact that one has possession, exclusive as to 
; all but the owner, and therefore a right to protect the property from loss, . 
E a gives him the right to insure, and so Pomez who had this possession 
and the right consequent thereon, with the duty superadded of insur- 
ing, could unquestionably insure, but in making his contract he igno- ’ 
rantly and unwittingly assented to and came under the dominion of a 
7 condition which struck his insurance with absolute nullity because he 
: did not state and set forth the real title to the property. 


+ It is a hard case, but courts must enforce contracts, and those who 
{make them should look to the conditions of them before they bind 
\themselves. —— 


Our former decree must remain undisturbed. 
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No. 8755. 


MorGAn’s LOUISIANA AND TEXAS RAILROAD AND STEAMSHIP COMPANY 
vs. THE BoarRD OF HEALTH OF THE STATE OF LOUISIANA. 





The fees and charges imposed on vessels by the quarantine laws of the State, are exactions 
in compensation for services rendered, and are not taxes, duties or imposts, within the 
prohibition of the Federal Constitution. { 

The Supreme Court of the United States has never decided that the States have not the 
power to exact such fees in execution of their quarantine laws, but, on the contrary, has 
intimated that the power does exist as incident to the power to establish quarantine 

' regulations. The power has been long and uniformly exercised by the States, without 
question. 


PPEAL from the Civil District Court for the Parish of Orleans: 
Monroe, J. 


Leovy & Kruttschnitt for Plaintiff aiid Appellee. 


The statute of 1882, (No. 69) entitled ‘‘an act to fix and regulate quarantine charges at 
the Mississippi river station,” etc., is a local and special law, and is null and void, because 
prohibited by Article 48 of the Louisiana Constitution As to local and special laws see 
19 Towa, 43; 4 Kansas, 124; 23 Md. 503. 

It is null and void because it contravenes Article 30 of the LouisianaCorstitution, being 
an amendment of the last paragraph of section 3042 of the Revised Statutes, (originally 
Act 1858, p. 186) and it omits the first and last sentences of the section. The section 
amended is not ‘‘re-enacted and published at length.” 

The act of 1882, No. 69, entitled ‘‘An Act to fix and regulate quarantine charges at the 
Mississippi river station,” etc, and all other acts of the State legislature, imposing charges 
on vessels to maintain a quarantine system, are null and void, because violating para- 
graph 3, section 10, article 1 of the United States Constitution, which declases that ‘no 
State shall, without the consent of Congress, lay any duty of tonnage.” 6 Wall. 31; 12 
Wall. 218; 19 Wall. 581; 20 Wall. 580; 92 U.S. S.C., p. 259;94U S.S.C., p. 238; 95 U. S. 
8. C., p. 80; 100 U.S. S. C., p. 423; 105 U. S. S. C., 166; 31 An. 65; 32 An. 1293; 34 An. 703. 
The Act of 1882, No. 69, fixing and regulating quarantine charges is null and void, be- 
cause in conflict with paragraph 3, Section 8, Art. 1 of the United States Constitution, 
which gives to citizens the power ‘‘to regulate commerce.” 9 Wheaton, 205 ; 6 Wall. 31; 
19 Wall. 581; 92 U. S. S. C., pp. 259 and 275; 94 U. S. S. C., p. 246; 100 U. S. S. C., p. 443° 
and the case of New York vs. The Compagnie General Transatlantique, just decided by 
United States Supreme Court ; (Supplement to Federal Reporter, Vol. 2, p. 87); 31 An. 
65; 32 An. 1293; 34 An 703 

The power to regulate commerce is vested exclusively in Congress; it is no longer an open 
question. U.S. Constitution, Art. 1, Sec. 8, §3;9 Wheaton, 186 ; 12 Wheaton, 414 ; 12 
Peters, 72; 6 Wall. 31; 92 U. S. S. C., 259 and 275; 94 U.S. S. C., 246; 100 U.S S, C., 434. 
The Act of 1870, (Rev. Stat., Sec. 3042) which declares that ‘‘ any steamship from Flor- 
ida, Alabama, Mississippi or Texas, shall pay ten dollars; any steamship from other 
ports shall pay twenty dollars,” is in conflict with Art. 1, Sec. 9, §6 of the United States 
Constitution, which declares that ‘‘no preference shall be given by any regulation of 
commerce or revenue, to the ports of one State over those of another; nor shall vessels 
bound to or from one State, be obliged to enter, clear or pay duties in another.” 94 U. 
8.S.C., p. 243; 100 U. S.S. C., p. 434. 

The duty imposed on vessels br the act of 1882, No. 69, and the other statutes relating to 
quarantine is not an “inspection” law. 9 Wheaton, 1, 203; 1 Kent, 439; Story on Consti- 
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tution, § 1017; 8 Cowan. 45; 13 Reporter, 326; New York vs. Compagnie Transatlantique; 
Supplement to Federal Reporter, vol. 2, p. 87. 

8. The Acts of 1882, No. 69, and 1870, (R. S., sec. 3042) are null and void, because they 
violate the prohibitory act of Congress of 1799, which declares that no State shall, for 
vuarantine or health purposes, collect any duty of tonnage or impost. 


Huntington & Dufour, Amici Curie, on the same side. 
F.. C. Zacharie and FE. D. White for Defendants and Appellants. 


1. The quarantine law of Louisiana, like the quarantine laws of other States, is neither a 
regulation of commerce nor a duty gn articles imported from one State to another, such 
as is prohibited by the Constitution of the United States. Burroughs on Taxation, p. 
97; 9 Wheaton, 1; 5 Otto, 472; 2 Otto, 270; Burroughs, 105; 7 Howard, 414. 
Nor does the law impose a duty of tonnage prohibited by the Constitution of the United 
States. Burroughs, 89; 12 Wallace, 204; 29 Grattan, 419, 422; 20 Wallace, 577; 19 Wal- 
lace, 581; 6 Wallace, 31; 12 Wallace, 205; 95 United States, 81; Parkersburg & O. R. R. 
Trans. Co, vs. City of Parkersburg, ( United States Supreme ,Court not reported in 
volume. 
3. The inspection fees are in the nature of compensation for services. Baker on Quaran- 
tine, 343, et seq ; 12 Howard, 312; 13 Wallace, 241, 242; 9 Wheaton, 205; Pilot cases 
United States Supreme Court, 2 Wallace, 457. 


> 


The opinion of the Court was delivered by 

FENNER, J. The Act No. 69 of 1882, of the General Assembly of the 
State of Louisiana, provides that ‘“‘ The resident physician at the quar- 
antine station on the Mississippi river shall require for every inspection 
and granting certificate, the following fees and charges: for every ship, 
thirty (30) dollars; for every bark, twenty (20) dollars; for every brig, 
ten (10) dollars; for every schooner, seven dollars and fifty cents (7 50); 
for every steamboat (towboats excepted), five (5) dollars; for every 
steamship, thirty (30) dollars.” 

By virtue of other provisions of the quarantine laws of the State, it 
is made the duty of the resident physician, or his assistant, to visit and 
inspect every vessel entering the port of New Orleans through the Mis- 
sissippi river.” If he finds the vessel “free from disease, not in a foul 
condition, and not from an infected district,” he is required to furnish 
her with a “certificate of health,” and allow her to proceed to the city. 
Vessels “‘in a foul condition,” or having on board persons suffering or 
who have suffered during the voyage from “contagious, pestilential or 
infectious diseases,” he is required to detain for such time, not less than 
ten days, as he may deem necessary; and “‘to employ such means of 
purification of the vessels as may be directed by the Board of Health,” 
and to require payment therefor from the vessel. ‘Vessels out ten 
days from infected ports, presenting clean bills of health, not having nor 
having had sickness on board, and which are not in foul condition, shall 
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be permitted to pass to the city after thorough fumigation by disinfect- 
ing agents.” Revised Statutes, §§ 3042-3-5. 

The practice under these laws is to visit and inspect every vessel and 
to require, in every case, the fee prescribed therefor; and in cases 


where, under the law, the service of disinfection by fumigation is ren- _ 


dered, to require therefor an additional fee of twenty or twenty-five 
dollars as the estimated expense thereof. 


Plaintiff is the owner of a number of vessels plying between the port 
of New Orleans and various other ports of this and other countries. 
The object of the present suit is to perpetually enjoin the collection of 
the fees and charges above mentioned and to restrain the defendant 
from detaining the plaintiff’s vessels because of their non-payment; on 
the ground that the:laws authorizing the same are null and void, be- 
cause they contravene: 


1. Article 1, sec. 8, par. 3, of the Constitution of the United States, 
which provides that ‘‘Congress shall have power * * * to regulate 
commerce with foreign nations, and among the several States and with 
the Indian tribes.” 

2. Article 1, sec. 10, par. 3, which provides that ‘No State shall, 
without the consent of Congress, lay any duty upon tonnage.” 

We shall, at the outset, disembarrass the case of several questions 
upon which we heard much learned argument, by laying down certain 
propositions which we consider clearly settled by the Supreme Court 
of the United States, to whose opinions on such subjects we yield our 
firm adherence: 

1. The laws in controversy are, in no sense, ‘inspection laws,” and 
can derive no support from that clause of the Constitution of the United 
States recognizing the right of the States to pass such laws, and to levy 
duties and imposts in execution thereof. The “inspection,” “duties,” 
and “imposts” intended by that provision referred exclusively to arti- 
ticles of merchandise and not to vessels. Gibbons vs. Ogden, 9 Wheat. 
1, 203; People vs. Compagnie, 13 Reporter, 326. 

2. So far as the exclusive power of the Congress to “regulate com 
merce” is concerned, that power is not infringed by the laws under 
consideration, unless the fees and charges imposed thereby are in the 
nature of a “duty on tonnage,” in which case they would doubtless 
violate both the general reservation to Congress of the exclusive power 
to regulate commerce and _also the special prohibition to the States to 
“lay any duty on tonnage.” In other respects, the right of a State to 
provide for the health of its people by establishing quarantine laws, 
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infect- and to subject vessels entering its ports to proper regulations as to 
inspection, detention, purification, etc., although necessarily affecting 
el and } commerce, is, nevertheless, undisputed; subject, possibly, to the power 
cases of Congress to interfere and control it, in its discretion. Gibbons vs. 
8 ren- 4 Ogden, 9 Wheat. 203; PaSsenger Cases, 7 How. 414; Peete vs. Morgan, 
y-five § 19 Wall. 581. 
3. If the fees and charges complained of be of the nature of a “‘duty 
e port on tonnage,” the fact that they are levied under quarantine laws would 
tries, save them from the prohibition of the Federal Constitution. Such 
ion of duties cannot be levied, without the consent of Congress, and Congress 
ndant has never consente.|, but, on the contrary, in its Act of 1799, recog- 
t; on nizing the existing quarantine laws of the States, it interposed the ex- 


1, be- pressed proviso, ‘‘that nothing herein shall enable any State to collect 
*a duty of tonnage or impost, without the consent of the Congress of 
the United States thereto.” 





ates 
ws ; 4. If the fees and charges be in the nature of a “‘duty,” the fact that 
with it is laid on the whole ship and not. at a rate of so much per ton, would 

not, of itself,exempt it from the Federal prohibition. Steamship Co. 
hall, vs. Port Wardens, 6 Wall. 31; State Tonnage Tax Cases, 12 Wall. 218 

This elimination leaves open, on this branch of the case, the solitary 

ions question: Whether the fees and charges here involved are “‘duties” in 
tain the sense of the Constitution. 
ourt It is the well-established jurisprudence that there are many forced 
our ° contributions which governments may exact from persons and prop- > <a 

erty which are not considered as taxes, duties or imposts within the e 
und meaning or control of constitutional restrictions upon the power to 
ted levy the latter. Such are contributions provided for the construction 
vy of public works for the advantage of particular districts, like levees, 
8,” . drainage, pavements, etc., levied on property with reference to the 
ti- a supposed benefits derived by the property from the works; contribu- ~ 
at. - tions provided to defray the expenses of building bridges, erecting 

7 causeways, or removing obstructions in a water-course, and like the ah 

ma light duty paid by all nations to the Danes; to be paid by such indi- 
ler of viduals only who enjoy the advantage; and fees or charges for services > 
he § | lawfully rendered, like wharfage, pilotage and port warden fees, to be . 
68 paid by those who receive the services. State vs. Nav. Co., 11 Mart., 
er -&  £O.S. 324; Crowley vs. Copley, 2 A. 329; Lafayette vs. Orphan Asylum, 
to. a 4 A. 1; Wesley vs. Municipality, 9 Rob. 330; Draining Co. case, 11 A. 


370; Levee Commrs. vs. Lorio, 33 A. 276; Matter of Mayor of New 
York, 11 Johns. 80; Gibbons ys. Ogden, 9 Wheat. 235; Pilotage cases, 
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12 How. 312; Port Warden cases, 6 Wall. 31; Cannon ys. New Orleans, ~ 
20 Wall. 577; Packet Co. vs. St. Louis, 100 U. S. 423; City vs. Wilmot, 
31 A. 65; Ellerman vs. R. R., 34 A. 703. 

In the first of the cases above quoted, Chief Justice Martin said that 
the words, impost, tax or duty, as used in constitutions or laws, “must 
be confined to the idea which they commonly and ordinarily present to 
the mind ; exactions to fill the public coffers, for the payment of the 
debt and the promotion of the general welfare of the country”—and 
not to contributions as the supposed equivalent of benefits conferred 
or services rendered, like those above indicated. 


It is apparent from the face of the laws here attacked, that the fees 
and charges complained of are demanded as compensation for labor per- 
formed, expense incurred and services rendered, directly in connection 
with the vessels, the necessity for which arises solely from the fact that 
such vessels, in the exercise of an undoubted right, yet voluntarily and 
in the pursuit of their own interests, choose t» seek the port of New 
Orleans, well knowing that they cannot enter said port without first 
being inspected and, if necessary, purified in conformity with laws to 
that extent unquestionably valid. Can it be said that the rendition of 
these services, by virtue of which alone the vessel is enabled, lawfully, 


to proceed to the destined port, is not a service to the vessel? 


It is said that it cannot be considered as a service, because the ves- 
sel does not regard it as such, but rather as a burden, and because she 
does not voluntarily seek or avait herself of it. As to the first point, 
the question would seem to be, not whether the vessel regards it as 
a service, but whether it is a service and whether she onght to regard 


‘ itas such. It seems the plainest development of the primal duty, 


“sic utere tuo, ut alterum non ledere, that a vessel should seek and de- 
sire the performance of services, the object of which is to prevent-the 
chance of her spreading disease and pestilence amongst large popula- 
tions. She is under the plain obligation, moral as well as legal, to do 
everything to avoid such risk, and the service which enables her to 
perform this obligation would seem to be a service to her. 

As to the second point that the services are forced and not voluntary, 
the reliance placed upon the decisions of the United States in the 
Wharfage and Port Warden cases seems not well founded. In those 
cases, there was no legal duty imposed on vessels to land at the 
wharves or to receive the services of the port wardens. They had the 
perfect right to decline these benefits and services, and the Court prop- 
erly held that a State law exacting contributions for them, whether 
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used or not, was unconstitutional. But had it béen the legal duty of 
vessels to land at a particular place in the port of New Orleans and 
had the city provided expensive wharves at such places, is it supposed 
that she would not have had the right to exact compensation for the 
use of the-facilities thus afforded, although vessels landing at the port 
would have had no option as to accepting the use of them? 


Finally, it is claimed that the services rendered under these quaran- 
tine regulations are for the benefit of the people of the city and State 
and not for that of the vessel. No doubt that is true. It is equally 
true that the object of the city in building wharves was to benefit its 
own people, trade and commerce. 

We deem it unnecessary to consider more at: length the objections 
which have been forcibly urged against the theory that the services in 
question are rendered to the vessel in such manner as to justify the 
exaction of compensation therefor. What we have said sufficiently ex- 
presses our views on the subject; and while the question is not free 
from difficulty even to our own minds, we are confirmed in our course 
by the reflection that it leaves the avenue open for correction of any 
error which we may commit, by appeal to the Supreme Court of the 
United States; whereas, if we should err in the opposite direction, the 
defendants would not be entitled to that remedy. 


The broad proposition of plaintiff that, in the exercise of the right to 
establish quarantine systems, the States are bound to bear all the ex- 
penses thereof, and cannot throw the burden in any manner, or to any 
extent, upon commerce, has certainly not yet received the endorsement 
of the Supreme Court of the United States. 

In the Passenger Cases, Mr. Justice Wayne, summing up, in his sep- 
arate opinion, his view of what the entire Court meant to decide, 
included, amongst other propositions, the following: ‘‘ That the States 

_may, in the exercise of their police power, pass quarantine and health 
laws * * * and may impose penalties for the violation of the same 
* * * and may, in the exercise of such police power, without any 
violation of the power in Congress to regulate commerce, exact from 
the owner or consignee of a quarantined vessel * * * such fees as 
will pay to the State the cost of detention and of the purification of the 
vessel, cargo and apparel of the persons on board.” Nothing in any of 
the several opinions rendered in the case clashes with this statement or 
indicates any dissent thérefrom. Passenger Cases, 7 How. 414. 

In the case of Peete vs. Morgan, strenuously relied on by plaintiff, 
the Court, after recognizing the right of the States to pass quarantine 
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laws, said: “It is evident that the power to establish quarantine regu- — 
lations cannot be executed without the State possesses the yicans to 
raise a revenue for their enforcement, but it is equally evident that the 
means used for this purpose must be of such a character as the restric- - 
tions imposed "by the Federal Constitution upon the taxing power of 
the State authorized.” 


It cannot be doubted that the Court meant to sanction the right of a 
State, in its quarantine laws, to ‘‘raise a revenue for their enforce- 
ment,” in some way connected with their execution. ‘To suppose that 
“the means to raise a revenue” referred to as implied in the power to 
establish quarantine, meant only the ordinary powers of taxation of the 
State’s own citizens and property, would be to accuse the Court-of ut- 
tering a mere inanity. We can conceive of no other means which 
could have been in view, except just such exactions of compensation 
~ for services as are provided in these laws of Louisiana. 

As far as appears from the statement and opinion in Peete vs. Mor- 
gan, the charge there in question was a.clear and simple duty on ton- 
nage, levied by the State without any reference to services rendered, 
and we think it has no application to the instant case except in the 
clause above quoted. 

We find nothing inconsistent with the foregoing views in the proviso 
inserted in the Act of Congress of 1799. That was an act empowering 
and directing the officers of the General Government to conform to and 
assist in the execution of the quarantine laws of the States. All or 
most of the seaboard States had such laws, the nature and mode of ex- 
ecution of which must have been known to Congress. Those laws con- 
tained provisions authorizing the exaction of fees and charges for in- 
spection, disinfection, etc., entirely similar to those in the laws of 
Louisiana. For instance, the law of South Carolina, passed as early as 
1759, forbade vessels bound for Charleston from infected ports, from 
passing Fort;Johnson until visited, inspected and certified by one of 
certain named physicians, and obliged the owner or master “‘ to pay 
such physician a fee of £7 10s, current money, and moreover, the ex- 
pense of the boat and hands to carry down such physician to visit the 
said vessel and to bring him up again to Charleston.” 

Nothing in the Act of Congress reprobates such charges, and it must 
be supposed that the proviso forbidding the levy of ‘‘any duty of ton- 
nage,” did not refer to charges for service of this character, but was 
intended to shut out any implication of a consent by Congress to the 
imposition of tonnage duties proper. 
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e regu- | There is nothing in the laws of this State or in their execution as 
ans to — disclosed by the evidence indicating the purpose of levying a forbidden . 












































lat the ~ tonnage duty under the guise of charges for service. 
a . The services are shown to be actually rendered and the charges are 
as not excessive to a degree sufficient to authorize judicial interference. ES 
It is proved that the revenue derived therefrom is devoted exclusively ; 
ht of a to quarantine purposes, and, in no year, has it been sufficient to defray 
iforce- the quarantine expenses. 
e th: . a . 
i re The suggestion that the recognition of the right of the State to lay 
yer . a diel 
f at such charges, leaves the power without limitation and thus endangers 
0 ‘ , 
of fi: commerce, is unfounded. The charges must be proportioned to the 
sol services, and, if excessive, may be subjected to judicial vontrol, and, 
w ‘ a , 
a ‘ moreover, Congress may at any time intervene and control the entire 
—— matter, 
Mor ; We, therefore, hold that the plaintiff is not entitled to the relief ae 
a ked. ie 
one as 
lered, As we maintain the validity of the Act 69 of 1882, the constitutional 
n the objection to the act of 1870, (Rev. Stat. 3042), on the ground of dis- - 
crimination between the ports of different States, does not arise, the 
wii law in that particular being repealed by the act of 1882. 
ering The claim that the act contravenes Articles 48 or 30 of the Constitu- 
> and tion of the State, is without foundation. 
ll or The act is neither local nor special, but is of the most general char- 
f ex- acter, intended for the benefit and protection of the entire people of the ; 
con- State. 
: "a Neither does it revive or amend any prior law. It is an original and 
. “ independent statute, repealing such portions of prior laws on the same = =—_ = oa 
vy = subject matter, as are inconsistent with it. 4 
rom 
e It is, therefore, ordered, adjudged and decreed that the judgment ap- e 
pay pealed from be annulled, avoided and reversed; and it is now adjudged 
ox and decreed that the injunction herein granted be now dissolved and ey 
the that plaintifi’s demand be rejected at its cost in both courts. 
Rehearing refused. 
1ust 
fon- This case is pending on a Writ of Error in the Supreme Court of the United States. 


REPORTER. 
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No 9198. 


THE StaTE oF LOUISIANA vs. CUMMINGS NELSON. 


The caption of a record is 9 notification from an inferior to a superior court, of the title © 
of a case, its origin, progress, and determination, showing time, place and authority. 
Where a record discloses those particulars, it is such condition as authorizes the appel- 
late court to consider and pass upon the matters presented. It is not necessary that it 
should show, where the cause was decided, or that the term at which it was determined, 
was a legal one, where the law fixes the place where the court holds its sessions and reg- 
ulates the terms for the trial of cases. Objections en that score, where there are grounds 
therefore, should be urged below and if overruled, reversed by bill. ° 
Entries in the minutes (all in presence of accused) in a capital case, sufficently indicate 

- the presence of the accused, in person, in open court, although the fact might have been 
made to appear in a more explicit and better form. 
PPEAL from the Nineteenth District Court, Parish of Terrebonne 


Goode, J 


J. 0. Egan, Attorney General, for the State, Appellee. 
O. H. Iuzenberg for Defendant and Appellant. 


The opinion of the Court was delivered by 

BERMUDEZ, C.J. The accused appeals from a sentence of death, on 
a conviction of murder. 

He assigns as error: 

1. That there is no caption in the record. 

2. That the record does not affirmatively show that he was present 


at the trial. 
I, 


The caption of a record is a notification from an inferior to a superior 
court of the title of a case and whence it came, to enable the latter to 
determine the matters presented. It is also that part of a legal instru- 
ment as a commission, indictment, etc., which shows when, where and 
by what authority it was taken, found or executed. Bouvier, L. D., Vo. 
caption. 

The transcript brought up by the appellant appears to be complete 
on its face. It contains documents and minute entries bearing the 
title of the cause; the time at which filed or made; that the accused 
was duly indicted; that the grand jury came into open court and 
through their foreman presented the indictment on which they had 
found’a true bill, endorsed and signed thereon; that the court ordéred 
the same to be filed and recorded; that the accused was formally ar- 
raigned; that the petit jury was regularly drawn, empanelled and 
sworn; that the trial was legally proceeded with; that the jury ren- 
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dered their verdict of guilty; that the accused moved for a new trial, 
which was refused; that the judgment and sentence of the court were 
passed upon him; and that he appealed to this Court. 

The clerk’s certificate is in the usual form. It attests that the record 
contains a true and correct transcript of all the proceedings had, etc., 
in the case, wherein the State of Louisiana is plaintiff and Cummings 
Nelson is defendant, on the docket of the Nineteenth Judicial District 
Court, in and for the parish of Terrebonne, in this State. It is signed 
at Houma, where the court is by law required to hold its sessions. It 
is dated April 2, 1884, and bears the impress of the seal of the court 
there held. 

Each and every instrument, document or proceeding establishes 
when, where and by what authority it was prepared, had or carried on. 

The objection that the record does not state where the court was 
held by which the accused was tried, convicted and sentenced, does 
not seem to be well founded. 

The court is one of general jurisdiction and competent to hear and 
try the case. It was unnecessary to show explicitly in the transcript 
where it was held, or that the term when the case was tried was a legal 
one, as the place (the parish seat) is fixed by law and the terms of the 
court are fixed and regulated under the provisions of the statute, which 
it will be presumed the judge obeyed. If the court had held its session 
at another place, or during a term not a legal one, objection should 
have been made below and if overruled, a bill reserved, which was not 
done. Bishop Cr. Pro. secs. 1169, 1170; 2d Zabr. (N. J.) 212. See, also, 
1 M. 221; 8 R. 591; 2 Ann. 744, 921; 3 Ann. 154, 

There can be no doubt that at each step of the proceedings the ac- 
cused, assisted by counsel, appears to have had full information of the 
cause of the prosecution and of the nature of the action, confronted his 
prosecutors, and to have had the benefit of a fair and impartial trial. 

We, therefore, fail to see how the accused is injured by the record of 
the proceedings before us. 

Il. 


The transcript discloses seven distinct entries in the minutes, show- 
ing expressly and formally that the accused was present at the trial, 
in person, from the incipiency throughout to the close of the proceed- 
ings in the lower court, even on the motion for a new trial, most ex- 
plicitly during the whole of the trial, judgment and sentence. The 
minutes of the 14th, 15th and 28th March, on which the same was 
begun, proceeded with and concluded, establish expressly that all the 
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proceedings were regular and were had each day in the presence of the 
accused in open court. 

The objection is, that this important circumstance of his presence is 
deducible only from the use of the words (all in presence of the accused) 
which follow. the proces verbal or recital of the proceedings in open 


court, and are embraced within brackets. Hence, it is claimed that the ° 


entries are not made in compliance with the exigencies of the law. 

It is no doubt true that the clerk of the court, who should keep the 
minutes so as to show all material facts, might have seen to a better 
observance of the forms usual on such occasions, in such an important 
case, in which the life of a fellow being was involved, by having the 
essential fact of his presence more distinctly stated and embodied in a 
more formal manner, in a full, entire, grammatical and comprehensive 
sentence; but the irregularity, such as it appears, is so slight that no 
court of justice entrusted with the maintenance of public order and 
tranquillity, and vested with the duty of bringing offenders and crim- 
inals to its bar for judgment, sentence and punishment, can take upon 
itself to annul the proceedings and remand the case. 

The record substantially and sufficiently establishes that all the main 
proceedings in the case, to notice of which the accused was entitled, 
were legally brought to his knowledge: that they were instituted, car- 
ried on and conducted contradictorily with him, in his presence, in the 
manner and form pointed out by law; and that he has no legal cause 
of complaint. 

When the transcript was filed, the death of the counsel appointed by 
the lower court having been suggested by the district judge in a laud- 
able spirit of characteristic humanity, we made it our duty to desig- 
nate to replace the deceased another counsel of acknowledged learn- 
ing, ability, experience and charity, who has discharged the functions 

assigned to him in a manner which reflects credit on his industry, ca- 
pacities and kindness, but which, however great, have proved unavail- 
ing to rescue the unfortunate criminal from the impending doom which 
he has voluntarily brought upon himself. 

Judgment affirmed. - 








No. 9020. ; 
Mrs. B. JOLLY, wire, vs. A. F. WEBER, HER HUSBAND. 


The wife who has obtained an order of court assigning her a domicile during the pendency of 
her action for separation from bed and board, is not amenable to the legal consequences 
of the refusal of a wife to obey the three reiterated summonses issued to her at the 
instance of the husband, during the pendency of the suit, under the provisions of Arts 
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143, 144 and 145 of the Civil Code. In such a case, her refusal to return to the matrimo- 







































th 

° nial domicile is for a lawful cause, and is amply justified by the order of the court which 

assigned her a special domicile during the litigation. The fact that she changed such 
B is domicile cannot defeat or suspend her action, unless such change is shown under an " 
ed) E issue specially raised contradictorily with her, as directed by Art. 147, Civil Code. 
en - c PPEAL from the Civil District Court for the Parish of Orleans. 
he * ff _ Lazarus, J. 
he = @ J. Q. A. Fellowes and Alkert Voorhies for Plaintiff and Appellant. 
er Alfred Grima and E. W. Huntington for Defendant and Appellee. 
ot @ ’ 
he 
. The opinion of the Court was delivered by 
_—_ Pocnk, J. Plaintiff sues for a judgment of separation from bed and 
10 board against her husband, on the ground of habitual intemperance, 
1d | cruel treatment, including blows and outrages, which render their liv 
™ q ing together insupportable. She also prayed for custody of a female 
— child, issue of the marriage. Her prayer for the assignment of a dom- 
“4 * . . ° i ah 
¥ icile during the pendency of the suit was granted in limine. 

™ P The defense is a general denial, followed by similar charges of intem- 


l, | perance and insupportable excesses against the wife. Defendant fur- 
ther alleged the abandonment of the matrimonial domicile by the wife, 
’ , and prayed for the service of the three reiterated summonses provided 
© ; by the Code, ordering her to return to said domicile; and he prayed in 
. reconvention for a judgment of a separation against his wife. 

This appeal is taken by plaintiff from a judgment rejecting her de- 
mand, granting a judgment of separation in favor of the defendant, and 
ordering a family meeting for the purpose of deciding which of the 
spouses is entitled to the custody of the child. 

; = We are not informed on which of the grounds of the reconventional 
demand the district judge rested his conclusions. But we infer from . 
¢ statements of defendant’s counsel that the ground of abandonment evi- 
. = denced by the summonses followed by a judgment sentencing the wile 
to return to the place of the matrimonial domicile, entered in the con- 
sideration of the case below; and the same course is pressed on us by 


r- f 


“4 


.. 
= 


if 
counsel for appellee. uf 
| : 
_— ° But the record shows that on the institution of her suit, on the 7th 4) 
7 of July, 1881, plaintiff, who had left the matrimonial domicile, was + 


assigned a dwelling by the order of the court, and that the first sum- 
mons under defendant’s prayer was issued on the 12th of November fol- 
lowing, only. 
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We are, therefore, at a loss to appreciate the relief which defendant 

could possibly claim, under his wife’s refusal to obey the summonses, 
in the face of the showing that her continued absence was justified in 
law by the order of the court allowing her another ana a different dom- 
icile. C. C. arts. 144, 147. 

The production of the judge’s order assigning her a house to live in - 
during the pendency of the suit, and which is a matter of record, is un- 
questionably a sufficient answer and a justifiable showing to the sum- 
monses of her husband through the court, directing her to return to the 
latter’s domicile. The proceeding could not, therefore, give rise to a 
judgment sentencing her to comply with her husband’s request, and all 
matters connected with the alleged abandonment must be eliminated 
from the cause. 

We note the argument urged by defendant’s counsel, predicated on 
the unauthorized change of domicile by the wife since the institution 
of this suit, but it cannot avail the defendant in the shape under which 
that fact leaked out of the mouth of a witness during the trial of the 
case on its merits. 

The article of the Code contemplates the investigation of that fact, 
through an order of court requiring the wife to prove her residence dur- 
ing the pendency of the action; and the article further contemplates 
under its very terms that the wife is to be heard on that investigation. 
The wife’s disobedience of the order, invoked in the shape. of an argu- 
ment, was not an issue in the case under the pleadings, and the testi- 
mony on that point cannot, therefore, be considered under the issues 
presented by the record. 

The issue is thus narrowed to the consideration of the charges of 
cruel treatment, excesses and outrages, reciprocally made by the two 
spouses. As is usually the case in such causes, the evidence is distress- 
ingly conflicting. The record contains testimony which is damaging to 
both parties. But in our opinion the preponderance of the evidence is 
decidedly favorable to the wife. , 


An attentive examination of the evidence satisfies us that for several 
years the defendant has been addicted to intemperance, and that when 
under the influence of liquor, he is very violent to his wife, abuses and 
maltreats her to an insupportable excess, and that he has frequently 
and cruelly stricken and beaten her, and has several times driven her 
out of the house at night. 


His counsel contend that the ill-treatment shown by the evidence 
occurred several years ago; that it has been condoned and forgiven by 
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the wife, who has since become reconciled to her husband. This argu- 
































lant ment is made in the face of the allegation that the wifé has left her 
oe husband since the latter part of the year 1878. But in addition, we find 
| in from the record that from the time that the defendant was driven from 
—_ her home by her husband’s ill-treatment, she has never resumed her 
: conjugal relations with him. Her return to that house in the year 1878, 
eis r was for the purpose of nursing and comforting a son by her previous 
we marriage, who was then styicken down by yellow fever; and that re- 
“g turn did not operate a reconciliation with her husband, such as the 
we Code contemplates. 
os : As soon as he resumed his former treatment she left the house, and 
- ' under the law she is authorized to make use of the former motives in 
support of her action. C.C. 153; Terrell vs. Boarman, 34 Ann. 301; 
ms Cass vs. Cass, 34 Ann. 611. 
on In our opinion, these two spouses can no longer live together in peace “te 
ch and the fault must be ‘attributed to the defendant husband. Hence, a 
ie o0U the wife is entitled to a decree of separation. 
: As the record shows that the wife is not entirely blameless, the dis- 
t, a trict judge has thought it wiser not to give her the custody of the child, 
Be and has relegated the matter to the action of a family meeting. 
8 ; Without holding that he has not wisely exercised his legal discretion 
. . in the premises, we feel compelled to adopt a different course. On ma- 
“ r ture reflection in the interest of the minor, we have concluded to settle 
‘ ; the matter in this judgment. 
: ; In view of the advanced age of the mother, and of the sex of the 
; ‘ child, we think it safe to entrust the daughter to the care and custody 
q of her mother. 


The judgment appealed from is, therefore, reversed and set aside. It 

! Si is now ordered and decreed that plaintiff do have and recover judg- 

‘ ment of separation from bed and board against her husband, the de- 
fendant; and that she be granted the custody of the minor child, Ame- 
lia Weber, issue of the marriage, and that defendant pay the costs in 
4 both courts. 


Chief Justice recused, having been originally consulted. 


Rehearing refused. 
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No. 8917. 


CHARLEs A; ALBA vs. D. Mortarty & Co. 


Where a person is employed at $1800 per year, and after he has notified his employers that 
he would make no engagement for less than a year, and for one year renders the services 
stipulated without complaint, and at the end of the year is not discharged, but cgntin- 
ues to attend to the business as before, with the knowledge and apparent sanction of 
the employer, and at the end of a few months in the second year is discharged without’ 
cause, he will be entitled to recover the entire salary for the second year. The contract 
was a continuing contract by the year, subject to Be terminated at the end of each year 
by the wish of one or both parties thereto. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Houston, J. 


Nicholls & Carroll for Plaintiff and Appellee. 
Jonas & Nixon and FE. D. White for Defendants and Appellants. 





The opinion of the Court was delivered by q 

Topp, J. The plaintiff sues the defendant, David Moriarty, doing , — 
business in New Orleans as a wholesale grocer under the name of D. 5 
Moriarty & Co., for a year’s salary as traveling salesman, alleging that 
he had been employed for one year but had been discharged by the de- 
fendant before its termination, without cause. 


The defendant’s answer contains first the general issue, and then fur- 
ther avers, substantially, that the plaintiff had been employed on No- 
vember 15, 1880, for one year, by Moriarty & Craft, to whose business 
he (defendant) succeeded. That after the expiration of the year he 
did not retain plaintiff longer in his employment, but declined doing so. 


That he was willing to engage him for another year upon different 

terms, but that after the term of his service had expired the plaintiff 
avoided him and gave him no opportunity of speaking to him about it. 
That finally discovering that there had been delays on plaintiff’s part . 
in making returns of his collections, on 24th of December, 1881, he 4 
informed plaintiff that he would not employ him “any further on any 
terms”—the last sentence being a literal quotation from the answer. 

The facts appear to be these: 

The plaintiff, previous to his employment by Moriarty & Craft, was 
conducting a retail store in the parish of Assumption; that some time 

3 in the fall of 1880, he had some conversation with these parties looking 
to an engagement with them; that in the course of it plaintiff informed 
them that he was comfortably and permanently situated where he was, 
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and that he would work for no house except by the year. A few days 


after he received the following communication : 











































| that OFFICE OF *Morrarty_& CRAFT, 

vices Wholesale Grocers and Importers, Nos. 111 and 113 Poydras St., 

ee New ORLEANS, October 23, 1880. 

heat’ 0. F. Alba, Esq., Napoleonville : 

tract Dear Str—We have talked the matter over, and will engage you (at 

ness : $1800) per year. So please come to New Orleans and make arrange- 
ments. Drum around and bring few orders when you come to town. 

uns. Truly yours, MORIARTY & CRAFT. 

Craft. 

Please excuse brevity, as it is nearly 12.0’clock.—-C. 

The plaintiff, in response to this letter, came to the city, accepted the 
proposition it contained and entered upon the duties of his employment 
on the 15th of November of the.year mentioned. He continued in the 

active discharge of these duties throughout the year. 

ing, § In October, 1881, Moriarty bought out Craft’s interest in the concern 

D. i and mentioned this fact to the plaintiff, and spoke of continuing him 

rat | in his employment. 

le- 7 After the expiration of the year, plaintiff remained in the establish- 
ment, making his usual trips to the country and reporting orders as 

ia before, and without any further agreement with the defendant, when 

« on the 24th of December he was discharged. Before that date the de- 

= fendant had mentioned to him that the time of his first engagement was 


wr 4 out, but did not propose any new terms touching his employment and 
: salary, expressed no dissatisfaction with him, at least to the plaintiff 


oe himself, and delivered him on one occasion samples to be taken with j 
“ ~ him on one of his country trips. There was no want of opportunity 

iff between the end of the first year’s engagement and the date of plain- 

t. tiff’s discharge for defendant to have submitted a proposition to him as 

rt  . to any change of terms or any new arrangement he might wish to 

e | 


make, and no evidence of any effort or design on the part of the plain- 
y a tiff to avoid the defendant, as charged. The answer of the defendant, 
} and especially the part literally quoted above, virtually admits that 
a defendant regarded the plaintiff as still in his employ until the 24th of 
s a December. , 
' It is also shown by Moriarty’s own testimony that at the time he dis- 
missed the plaintiff he had not been informed about the alleged irreg- 
ularities in his collections, charged in the answer against the*plaintiff, 
and therefore they could not have entered into the reasons for his dis- 
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charge. Even if they had, the evidence shows that they were not of a 
character to have justified defendant’s action, and were really an after- ;; 
thought and an evident pretext. The plaintiff, by the terms of the let- 
ter evidencing the contract, was employed, not for one year, but at 
$1800 per year. It was, therefore, a continuing contract from year to 
year, until terminated by mutual consent or by timely notice given by 
either party at or before the expiration of the year. 

The case was tried by a jury, who returned a verdict for the plaintiff 
for the amount of his salary as stated in the agreement, subject to a 
credit admitted by the plaintiff. 

After a critical examination of the entire evidence, we do not see how 
a different verdict could have been returned. ; 

An amendment in the phraséology of the judgment is asked for by 
plaintiff, to the effect that by its terms it be given against Daniel Mori- 
arty, instead of D. Moriarty & Co., as rendered in the district court. 
This amendment is a proper one. 

It is, therefore, ordered, adjudged and decreed, that the judgment of 
the lower court be amended by substituting for the words “against the 
defendants, D. Moriarty & Co.,” the following: ‘“‘against the defend- 
ant, Daniel Moriarty, doing business under the name of D. Moriarty & 
Co.;” and as thus amended it be affirmed, with costs in both courts. 


DISSENTING OPINION. 


BerMupEz, C.J. The plaintiff claims that he was employed by the 
year, as drummer, by Moriarty & Craft, from the 15th November, 1880, 
at a salary of $1800, payable monthly. 

There are several good reasons why he should not recover. 

i. 


His alleged contract is not proved. The letter written to him in 
which the words per year are found was an offer, which was accompa- 
nied with a request to come to see the writers to make arrangements. 
He, himself, says that the terms were to be reduced to writing. The 
record fails to show that if any were ever entered into, they were thus 
drawn up. The contract was not consummated. 

The argument, based on the fact that he was paid his services at that 
rate, proves employment, but not the term for which it was to last. 


Il. 


Tacit reconduction, which is the only ground upon which the claim 
can be made to rest, is expressly provided for by special legislation 
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concerning leases of real estate, but it is nowhere announced by law as 
applicable to the letting of labor or the hire of services. Commenta- 
tors, themselves, say that it should not be inferred, unless from the 
strongest circumstances, justified by usage and custom. 

If it be invoked by analogy, then the rules and restrictions prescribed 
as to the one should be observed as to the other. é 

In the case of property, the law is that if the tenant continues a week 
after the expiration of the lease, without opposition by the lessor, the 
lease will be presumed to be‘continued, but by the month only. 

Why, then, claim that tacit reconduction exists in a case of hire otf 
labor or industry, and say that if the parties, or either, do not put an 
end to it formally at the expiration of the term, the contract must be 
deemed renewed for another year. 

The law is positive, that a man may hire out his services only for a 
certain limited time, or the performance of a specific undertaking—not 
indefinitely. 

Had the law intended that tacit reconduction should exist in cases of 
hire of labor, as it does it shall in cases of real estate, it would have 
said so. Silence on that subject induces the inference that it did not 
enter in the economy of the law that it should. 


Il. 


Be that as it may, the difficulty is aggravated by the very circum- 
stances of the case. 

Concede that the contract of hire was entered into as claimed, who 
were the parties thereto? Ist. The plaintiff; 2d. Moriarty & Craft, as 
a firm, not as individuals. 

That firm was dissolved before the termination of the year of em- 
ployment, Moriarty continuing the business. 

No doubt the dissolution of the firm could not impair plaintiff’s 
rights under his contract with it; but it clearly was notice to him that 
it was to end with the year. : After the dissolution, the partners con- 
tinued bound as though it had not taken place, but for no longer term 
than the year. 

The plaintiff sues to hold responsible, not the firm, not the partners 
thereof, eo nomine, but a former partner in his individual name. 

If the contract which he relies upon be a continued contract, it can 
only be such between the original parties thereto in the capacities in 
which they acted at the time. 

His claim could not stand against the firm for the second year, as it 
dissolved before the first year was out. How can the contract be en- 
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forced against one who was not a party to it, in his individual name, 
unless it has been alleged and shown that it was made the basis of one 
by the late partner, individually? There is no proof of such new con- 
tract for another year, to begin when the first would have expired, on 
the part of Moriarty. The plaintiff himself alleges that the dissolu- 
tion occurred on October 1, 1881, and that then the contract was re- 
newed by Moriarty. If that be so, thcn the second year would begin 
at that date and the defendant should be made to pay only the differ- 
ence between the $1800 and the salary paid for October and November 
—added to the one hundred and forty-three dollars with which the 
plaintiff strangely credits his claim as so much received in advance. 
The judgment of the lower court, instead of being for $1657, should, at 
at best, be for $1337 only. , 

The pretension of plaintiff, under the circumstances of the case, is 
startling, and if sanctioned inflicts unwarranted loss and injury to an 
innocent party. 

The case is simply that of a clerk employed for a year by a firm, sub- 
sequently dissolved before the end of his engagement, who sues indi- 
vidually a former member for a second year’s salary, without any con- 
tract on his part, merely because he was retained after the expiration 
of the first year by such party some fifteen or twenty days. 

Diligent search has been instituted here and elsewhere for a kindred 
precedent and none was found, no doubt because it never entered the 
mind of even the most rapacious subordinate that such a flimsy or bald 
pretension could be ventured to be built upon such nebulous founda- 
tion. 

I, therefore, dissent from the opinion and decree. 


Rehearing refused. 








No. 9157. 


W. T. M. Dickson vs. SAMUEL HYNES ET ALS. 


In suits to dncover simulations the largest latitude is allowed in the reception of testi- 
mony. 

A judicial mortgage will operate upon land acquired by the judgment debtor after the re- 
cording of the judgment as well as that owned before, notwithstanding the titles do not 
appear in his name but in that of others who hold for him. 

Claims acquired by another after such recording of a judgment against the real owner are 
subordinated to that judgment, and cannot be satisfied until the judgment creditor has 


been paid in full. 
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a" a: If such creditor has paid the caxes upop the lands pending the litigation to prevent a sale 
f one ; of them, he is entitled to reimbursement of the sum thus paid along with his judgment. 
 con- and in preference to any other claims. 
d, on — PPEAL from the Eleventh District Court, Parish of Natchitoches. 
solu- — Pierson, J. 
Ss re- 
egin Watkins & Scarborough for Plaintiff and Appellant. 
me Jack & Dismukes and M. J. Cunningham for Defendants and Appellees. 
aa Merrick, Foster & Merrick on the same side. 
nce. 
d, at The opinion of the Court was delivered by 
MANNING, J. The plaintiff obtained judgment against Samuel Hynes 
e, is in May 1880 for $1,776 with interest, and had it recorded in the same 
aa month. Execution having been issued thereon, there was a return 
of nulla bona. He then instituted this suit to subject to his judgment i 
mab- two tracts of land nominally owned by John T. Doxey, but which he 3 
ndi- charges are really the property of Hynes. He alleges that Doxey ac- 
oes: . | quired one of these tracts from J. S. Stephens and the other from Meyer, 
ion | Weis & Co., and that these vendors were merely persons interposed 
who held title for Hynes, and who conveyed to Doxey at Hynes’ re- 
red § quest, the object being fraudulently to place the property out of the 
the reach of Hynes’ creditors and thereby defeat the collection of the plain- 
ald tiff’s judgment. All these persons wére made defendants. 
da- Hynes pleaded the general issue pure and simple. Doxey avers that 
he acquired the lands for himself, paid his own money for them, and is 
the real bona fide owner of them. Stephens alleges that he bought 
with his own money and sold for a fair price to Doxey. Meyer, Weis 
4 & Co. answer that an act of sale was passed to Doxey by their agent 
4 Caspari for what they consideted a legitimate profit, and was a bona 
Jide transaction on their part. The lower court found that the convey- 
ances to Doxey were simulations, and decreed that Dickson’s judgment 
q was exigible upon the lands, but that Doxey was entitled to receive in 
"7 preference to Dickson $2,284.36 out of the proceeds of sale—that sum 
ti UO having been loaned by Doxey to Hynes or paid for him. pe 
When the plaintiff obtained and recorded his judgment against ay 
ms ‘ Hynes, Doxey lived in Missouri. They were brothers in law. Doxey a 
4 removed to Natchitoches parish in October 188] and the conveyance 
re from Stephens to him was made in January following. Stephens had 
as 


bought the land in April 1881 by Hynes’ request. Indeed Stephens 
was not present at the sale and Hynes bid it in for him, and Hynes 
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ee, 


paid him or repaid him the price $690. _ Stephens says that Hynes was 
the only person he knew in the transaction, and that Hynes paid him 
a consideration for buying the property. There were only forty-seven 
acres of it. But it joined the larger tract that Doxey acquired from 
Meyer, Weis &.Co. and both together made a plantation of five hun- 
dred acres which the plaintiff alleges to be worth nine thousand dollars, . 

Meyer, Weis & Co. through their agent Caspari bought this larger 
tract at the foreclosure of a mortgage thus. One Virginia Smith for- 
merly held the title under a purchase by her for part cash and a larger 
part credit, for which her notes were given secured by mortgage. 
These mortgage notes were obtained by Hynes, the nominal ownership 
of them appearing in Meyer, Weis & Co. through Caspari their agent. 
The mortgage was foreclosed at Hynes’ instance. The lawyer who 
conducted the proceedings was employed and paid by Hynes, and Cas- 
pari as agent of M. W. & Co. bought in the place on May 1, 1880, and 
thereafter transferred it to Doxey. In June following M. W. & Co. 
wrote Hynes agreeing to convey to him this plantation whenever he 
shall pay all his indebtedness to them and to Caspari. The firm say 
Hynes owed them nothing a month before this i. e. on May Ist, the day 
of sale. Their conveyance to Doxey was in fulfillment of their agree- 
ment with Hynes. Doxey was interposed to take title for Hynes. 

We forbear reciting even in an abridged or condensed form the volu- 
minous evidence that culminated in the uncovering of Hynes’ tortuous 
methods to hide his real participation in the various transactions laid 
before the lower court. Exceptions were made to the reception of 
some of it, and bills were taken, but we approve the ruling below for 
the reason that the greatest latitude is permitted in the introduction of 
testimony where the object is to uncover simulation and to penetrate 
the disguises fraudulently adopted by a debtor to screen his property 
from his creditors. Gaidry v. Lyons, 29 Ann. 4. 

The judgment decreeing the titles to Doxey to be simulations, and 
subjecting the lands to the plaintiff’s judgment is correct, but we think 
the postponement of that judgment to Doxey’s claim for money lent to 
Hynes is error. 

Doxey invokes Wang v. Finnerty, 32 Ann. 94 as justifying this part 
of the judgment in his favour viz although the conveyances to him are 
simulations and void as sales, they may be good as a contract of secu- 
rity. This may be true, but it does not follow therefrom that this secu- 
rity should take precedence of Dickson’s. 

Dickson’s judicial mortgage dates from May 1880. The Caspari pur- 
chase in Hynes’ interest had been made shortly before. The Stephens 
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tract was bought for Hynes within a year after. Dickson’s mortgage 
attached to them. If Doxey lent money afterwards to Hynes and took 
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re these conveyances to secure it, Dickson’s mortgage primes the later one 
is and should be first satisfied. Not only must it be first satisfied, but 
Be Dickson must also first receive out of the proceeds of sale $213 taxes 
3, ae paid by him in addition to the amount of his judgment. Hynes the 
sd 7 real and Doxey the pretended owner refused to pay the taxes upon 
a“ f these lands, and they were about to be sold when Dickson paid them. 
Re He must recover what he has thus paid. 

. It is therefore ordered and decreed that the judgment of the lower 
D court is affirmed so far as it adjudges the titles in controversy to be 
t. simulations, and authorizes the plaintiff to seize and sell the lands for 
‘a 4 the satisfaction of his judgment, and that in all other respects it is 
avoided and reversed. And it is further decreed that the plaintiff have 
i judgment against the defendant Hynes and the lands for two hundred 
. and thirteen dollars, amount of taxes paid by him, and that he is enti- 
: 7 tled to have this sum satisfied out of the proceeds of sale in addition to 
, his furmer judgment, as well as the costs of the lower court and of this 
4 appeal which are hereby taxed against the defendants. 


Rehearing refused. 








No. 9005. Se 
THE STATE EX REL. E. L. CARRIERE vs. City oF NEW ORLEANS. 


Relator, a credilor of the city of New Orleans by judgment rendered upon a contract of war- 
ranty in a sale of property, entered into in 1837, when the city’s power of taxation was 
unlimited as to rate, is entitled to the remedy of mandamus to compel the levy of a tax 
for the satisfaction of his debt. 

The power of taxation existing at the date of the contract was read into the contract, and 

a se far as necessary for the satisfaction of the obligation thereof, continues to exist as 
fully as if no subsequent limitations on the taxing power had been passed. 

The duty of the city is clear and creditor has the right to exact its performance. 


4 PPEAL from the Civil District Court for the Parish of Orleans. 
Rightor, J. 
Alfred Grima for the Relator and Appellee. 


4 : 0. F. Buck, City Attorney, and Wynne Rogers, for Defendant and 
: Appellant. 





The opinion of the Court was delivered by 
FENNER,J. Relator is subrogated owner of the judgment which was 
considered by us in the case of Rousseau vs. City, 35 Ann. 557. 
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In that case the judgment creditor had issued his writ of fi. fa. and 
had seized thereunder property belonging to the city, when the latter 
enjoined the proceeding on the ground, amongst others, that execution, 
in the manner attempted by means of the writ of fi. fa. was prohibited 
by Act No. 5 of 1870. 

Prior to that act, creditors of the city had two remedies, viz: the writ 
of fi. fa., and, in proper cases, mandamus, to compel the levy of taxes, . 
within lawful authority, for their satisfaction. 

The act assumed to destroy both remedies, but the Supreme Court of 
the United States, as well as this Court, had held that the portion of 
the act which took away the remedy by mandamus was unconstitu- 
tional, in so far as it affected contracts entered into prior to its passage. 
102 U. 8S. 203; 103 U. S. 358; 34 Ann. 1149. 

The plaintiff’s judgment was rendered on a contract entered into 
prior to 1870, and inasmuch as it had thus been held that his remedy 
by mandamus remained intact, the question arose whether that part of 
the act prohibiting writs of fi. fa. against the city must also be held 
unconstitutional. 

We said: “The usual and ordinary source to which creditors of a 
municipal corporation look for satisfaction of their debts is the power 
of taxation. The potent and substantial remedy for the enforcement 
of municipal obligations is to be found in the compulsory exercise of 
that power within its lawful limitations. So long as this principal and 
substantial remedy is left to the creditor, the question is whether the 
prohibition of the writ of fi. fa. destroys, or, to such extent «abrades 
his remedy, as to impair the obligation of his contract.” Upon the 
principles and authorities cited in the decision we held that it did not, 
and maintained the city’s injunction. 

Acting upon this hint the relator, in the instant case, resorted to the 
remedy of mandamus to compel the city authorities, at their next an- 
nual tax levy, to levy a tax sufficient to satisfy his claim and to set 
apart and appropriate the same to said purpose. From a judgment 
making the mandamus peremptory the city appeals. 

In 1837, the city of New Orleans sold immovable property, the price 
of which has been paid. In the act of sale the city entered into the 
usual contract of warranty against eviction. Subsequently, the title 
warranted by the city was annulled by competent judicial authority 
and the vendee was evicted. 

Suit was brought on the contract of warranty and the final judgment, 
here involved, was recovered. 
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The judgment has been duly registered as required by Act 5 of 1870, 
and it is affirmatively shown that subsequent budgets made no appro- 
priation for its payment and that there exists no prospect of speedy 
satisfaction under that process. 


At the date of relator’s contract, itis admitted that the city’s power 
of taxation was unlimited as to rate. 


As we have heretofore said, all the authorities agree that this power 
was read into the contract and could not be revoked to the prejudice 
thereof. State ex rel. DeLeon vs. City, 34 Ann. 483. 


Quoad this contract, the power exists as fully as if no subsequent 
limitations of the taxing power had been passed. Id. 


Thus recognizing the continued existence of the power, we consider 
that the right of the creditor to exact its exercise by the writ of man- 
damus was fully settled in our former decision. 


The only authority quoted by the city attorney is that of United 
States vs. Macon, 99 U.S. 582, which is strangely inapplicable. There, 
the statute authorizing the contract limited the special tax for its satis- 
faction to one-twentieth of one per cent, and a general statute in force 
at the date of the contract limited the general power of taxation to one- 
half of one per cent, both of which powers had been exhausted, and the 
court naturally recognized its want of right to enforce additional taxa- 
tion, saying: ‘‘ We have no power, by mandamus, to compel a munic- 
ipal corporation to levy a tax which the law does not authorize. We 
cannot create new rights or confer new powers; all we can do is to 
bring existing powers into operation.” 

Certainly this is sound law, and we should be the last to step one 
inch beyond it. All we are asked to do is to “bring into operation” 
the power of taxation existing at the date of the contract, and which, 
under the Constitution of the United States, as consistently interpreted 
by its highest judicial expounder, continues to exist as far as necessary 
for the enforcement of the obligations of that contract. 

There is no question here of a special tax. We simply compel the 
performance of the city’s clear duty to exercise the power of taxation 
conferred upon it by the Legislature, and not exhausted, for the satis- 
faction of its valid obligations. 

Let it be well understood that this case stands upon its own bottom. 
It is the case of a valid contract, the legislative authority for which is 
not questioned, haging no connection with budget revenues and ex- 


penditures, entered into long prior to Act No. 5 of 1870, at a time when 
44 ' 
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the city’s power of taxation was not limited as to rate. The last feature 
removes it from any application of the decision in State ex rel. Griffin 
vs. Shreveport, 38 Ann. 1179. 

We are particular in thus emphasizing the character of this case, be- 
cause other cases are under submission involving questions touching 
the rights of creditors not here involved, as to which we wish it under- 
stood we express no opinion. 


Judgment affirmed. 








No. 8489. 
Joun T. Moore & Co. vs: Emory CLAPP AND JOHN J. GIDIERE. 


Where factors agree with a planter that they will pay to a third person a stated amount upen 
receipt from him of a designated number of hogsheads of sugar, and the planter ships a 
portion of the sugar, the factors are liable to such third person on the stipulation in his 
favor, to the extent of the proceeds of the shipment. But where a portion of the crop 
is held by the manufacturers of the sugar under a pledge, which the factors are com- 
pelled to pay to get the sugar, and it is also subject to the privilege of the laborers, which 
they had to assume, and the sugar is shippod to the factors by the manufacturers and in 
their name, and its entire proceeds is absorbed by these preferred claims, the factors 
getting only their commissions on it, they are not bound to pay the amount of said pro- 
ceeds to the said third person under the aforesaid stipulation. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Houston, J. 


Singleton, Browne & Choate for Plaintiffs and Appellees. 
Percy Roberts for Defendants and Appellants. 


The opinion of the Court was delivered by 

BERMUDEZ,C.J. The plaintiffs claim to be creditors of the defend- 
ants for the sum of $3000, in consequence of their acceptance of a cer- 
tain stipulation in writing made in their favor by the latter. 

The defense admits the writing, but is practically a general denial. 

There was judgment for $1860, with interest in favor_of plaintiffs and 
the defendants appealed. In their answer to the appeal, the plaintiffs 
join therein and pray that the judgment be increased to $2900, with 
interest. 

The material facts disclosed by the record are simply the following: 

On October 3, 1877, the plaintiffs were creditors of J. H. Acklen,-a 
planter, for some five thousand dollars. 

On that day, Clapp Bros. & Co., Acklen’s merchants, wrote to bim 


in these terms: 
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_ “We beg to say to you that, on receipt of the first 100 hogsheads of 
= : sugar of your growing crop, we will pay your draft to John T. Moore & 
h Co. for two thousand dollars, and will pay your draft for $1000 in favor 
ssi i of said parties on receipt of each additional lot of 50 hogsheads sugar.” 
te q This writing was immediately transmitted to John T. Moore & Co. : 
a by Acklen, who thus wrote to them: 
‘ “The enclosed letter from Messrs. Clapp & Co. explains itself. Mr. 
Emory Clapp agreed with me, in reference to my drawing on my first 
Fi shipments, but said that part had been covered by my draft to you of 
q $3000, already paid. I enclose you (2) two drafts of respectively $2000 
- and $2500, though this is hardly the shape I would have put it in, nor 
d exactly what we spoke of. Should you feel any uneasiness in this mat- 
en 4 ter, let me know at once, for yeur courtesy in this transaction has been 
a such that I am highly appreciative of it, I assure you,” ete. 
op On March 4th following (1878), Acklen notified his merchants not to 
m- | a pay those drafts. ° 
= ; This injunction was notified by the defendants to the plaintiffs, who 
rs 3 answered, protesting against any deprivation of their vested rights and 
r0- notifying defendants to hold themselves in readiness to pay, without 
4 regard to Acklen’s letter. 
5. % On November 20, 1877, plaintiffs presented to defendants the $2000 
draft, which the latter refused to pay, because they had not received 
a 100 hogsheads of sugar, and could not pay until then. 
Plaintiffs then instituted inquiry and subsequently ascertained from 
4 Foos & Barnett, the sugar planters who had a contract with Acklen to 
q clarify his syrup and produce therefrom granulated sugar, that they 
F had shipped to defendants 145 hogsheads of sugar, 93 in the name of 
“ : Acklen and 52 in their own name; the last shipment being thus made a 
: 4 under an understanding with Acklen and Clapp Bros. 
a The instruction from Acklen to Barnett, one of the firm, is dated New 
: Orleans, January 10, 1878, and in these terms: 
4 ‘Mark entire balance of sugar: Foos & Barnett. Telegraph Clapp . 
. Bros. & Co. at once from Morgan City that you will ship over thirty 
, hogsheads so marked. Show Nealy this; letter by mail.” 
A letter to Foos & Barnett from Clapp Bros., dated New Orleans, 
January 18th following, contains the following: 
‘ ‘We have no interest in this sugar, as the proceeds will be divided 
among yourselves and the laborers, and you will therefore ship the : 


sugar in your name and for your account, and when we will sell it the 
proceeds are to be returned to you and after you have paid your account 
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the balance is to be paid Mr. Acklen’s manager of the store for division 
among the hands. This is Mr. Acklen’s instructions. It is immaterial 
how the sugar is marked, let it be shipped in your name and for your 
own account, and we will send you back the proceeds.” 


Barnett testifies that under their contract with Acklen for, clarifica- 
tion and granulation, there was due Foos & Barnett some $3000 which. 
were paid them by Clapp Bros. three or four days before they shipped 
the sugar. He further says that they afterwards had no interest in the 
sugar, and that it was only because of the instructions from Acklen and 
Clapp Bros. & Co. that it was shipped in their name. ‘“ They instructed 
us,” says he, “‘to ship it that way and we did so. We had no interest in 
the matter whatever. It was Mr. Acklen’s sugar and he could have it sent 
whenever he pleased. It was none of our business.” 


From this statement of the facts, as we find them, it would appear at 
first blush that the defendants had no valid reason to object to the pay- 
ment which they were called upon to make; but they earnestly contend 
that they are not liable at all to the plaintiffs; that subsequently to 
their engagement of October 3, 1877, they never received a shipment of 
100 hogsheads, but one of 93 hogsheads only, and that such shipment 
not being that stipulated in their engagement, they are not bound for 
the payment of the draft for $2000 already mentioned. They further 
contend that the 52 hogsheads which constituted the second shipment 
did not belong to Acklen, as it was made by Foos & Barnett, in their own 
name and for their account, and were sold and the proceeds applied 
accordingly. They moreover urge that, if Acklen was the owner of the 
sugar, Foos & Barnett had a lien on it for the amount due them; that 
they also, Clapp Bros. & Co., had a privilege on it for advances under 
two contracts with Acklen—one under private signature and another in 
the authentic form; the latter being an act of mortgage to secure $14,- 
000, both acts dated March 1, 1877; the last mentioned only was recorded 
on the 3d following; that they had an interest in discharging the amount 
due Foos & Barnett; and that on doing so they were legally subrogated 
to all their rights against the sugar. 


They finally insist that, under the terms of their letter of October 3, 
1877, they are not bound to pay the drafts therein mentioned in favor 
of plaintiffs, unless the sugar shipped was delivered free from all liens 
and privileges, and that the 52 hogsheads in question arrived burdened 
with a claim upon it. 

We consider the first objection as abandoned, as we find in defend- 
ants’ brief the following language: 
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‘There is no issue between the plaintiff and ourselves as to the debit 
of the 93 hogsheads. It is agreed that under our letter of October 3, Mg 
1877, we are justly chargeable with them. But as to the 52 hogsheads, ; <a 
there is an irreconcilable difference of opinion. The question about 4 
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fica- | which that difference obtains is this: 
hich. q “Ts the receipt of the 52 hogsheads by the defendants to be held as a 
ped . | partial fulfillment by Acklen of the condition on which defendants un- 
the A dertook the obligation in favor of the plaintiffs?” . 
and Should it be claimed that we misunderstand this statement, and that 
ted 7 the defendants nevertheless resist because they did not receive the one 
tin — hundred hogsheads stipulated, then we simply remark that, although 
ent it would have been legitimate for the defendants to have declined re- ; 
ceiving a number of hogsheads less than that mentioned, they cannot 3 
- set up that objection after receiving a lesser quantity of hogsheads. a 
ay- 4 They thereby relinquished their right to reject, and by accepting the 
na shipment they made themselves liable pro tanto. Chitty on Contracts, 
re 1083-4; 22 A. 150; Benjamin on Sales, 18 Pick. 178, 553. 
of This expression of our views applies not only to the first, but to the 
nt second; therefore, to both shipments. 
for It dispenses us from examining and passing upon the abstract and : 
er a interesting question which defendants’ learned counsel has discussed aS 
ot = with his usual sagacity and ability and submitted to our consideration, i 
ve q namely: “Is the accomplishment of a suspensive condition of a contract 
da a divisible or indivisible ?” 
* From that statement and admission, and from our views in addition, 
i” it clearly follows that as the judgment appealed from subjected the de- 
©: fendants to liability only for the amount thus confessed to be charge- 
— able, the finding of the district judge must be affirmed in that respect. 
i The remaining question consists in determining: whether, under the 
A answer of the appellees, the amount allowed by the lower court should 
it be increased so as to hold the defendants responsible besides, in conse- 
d quence of the shipment of the fifty-two hogsheads by Foos & Barnett. 
| We deem it proper to premise that the obligation assumed by the 
BS defendants in their letter of October 3, 1877, in favor of plaintiffs, 
, 4 was not a nudum pactum, one for which no consideration passed. 
» , F Moore & Co. had a heavy claim for supplies furnished the plantation 
' and considered that they had a right to a privilege which they could 


enforce, with a preference on the crop. 

The testimony of one of the defendants indicates pretty clearly that 
the arrangement culminating in the letter, was the result of a sort 
of compromise devised to avert litigation. The object was then to 
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silence plaintiffs. This was done by securing only part of their claim. 
Had not this been accomplished the defendants might have been losers. 

The resistance now offered by them to the plaintiffs cannot be sus- 
tained, unless justified by law or equity. 


There can be no doubt that these hogsheads never ceased to belong 


to Acklen, to the knowledge of the defendants and of Foos & Barnett. — 4q 


The transactions relative to them clearly establish that fact. While it 
is true that Foos & Barnett had for the clarification and granulation of 
the syrup converted into the sugar, a lien and privilege upon the sugar, 
the result of their work, it is no less so, that, on payment to them of 
the amount due them, before the shipment, their claim and their lien 
and privilege, at least as far as they are concerned, vanished completely. 
They, themselves, acknowledge that they then had no interest in the sugar, 
which was Acklen’s exclusive property. The sugar was never theirs. They 
never claimed it as belonging to them. They merely asserted a claim 
upon it. The moment that claim was satisfied, the sugar was disen- 
cumbered and was Acklen’s absolutely. 


Had Foos & Barnett not been previously paid and had they consigned 
the sugar to Clapp Bros, & Co., in their name, to be sold for their ac- 
count, a different case might have been presented. Whatever, even 
then, the responsibilities of Clapp Bros. & Co. might or not have been 
to the plaintiffs, they merely would have been accountable to Foss & 
Barnett, their assignors, for the proceeds. . But as Foss & Barnett had 
been satisfied before the sugar was shipped, Clapp Bros. & Co. had no 
further responsibility towards them. 

An examination of the text of the two contracts, under private signa- 
ture and authentic, invoked by the defendants, leads us to the inference 
that it was not thereby understood that, as a security for the reimburse- 
ment of advances made by them, they would have a lien on the crop. 
No doubt, privileges are the creature of the law, but they are stricti 
juris and arise only in the cases and in the circumstances specified by 
law. 

Whatever the terms and stipulations in those acts be, it is clear that 
a privilege does not exist in favor of one not shown to be a creditor, 
for it is an accessory. There can exist no accessory in the absence of 
a principal. At the time the contracts were entered into, 1877, such 
privilege was regarded by the jurisprudence as one which should have 
been recorded. 

It is not shown, however, that the defendants were creditors for 
advances made anterior to the date of their payment to Foos & Barnett 
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of the $3000 already mentioned, and that there was a registry from 
which such privilege, in favor of Foos & Barnett, could be deduced. 


But, even conceding that the defendants were privileged creditors 
and were legally subrogated by the payment of a claim which was 
secured by alien and was preferable to theirs, the question still remains: 
whether, under the terms of the letter of October 3, 1877, containing 
formal stipulations in favor of John T. Moore & Co., which became 
irrevocable by their acceptance, they, the defendants, can be heard to 
set up, successfully, their own claim thus acquired as against their 
obligees. 


Clapp Bros. & Co. aver and insist that, under the letter and spirit of 
that contract, they bound themselves to pay, only on condition that the 
sugar would come to them free from all liens and privileges, and that 
the fifty-two hogsheads in question were burdened when they were 
shipped by Foos & Barnett. 

The letter is couched in clear and unambiguous language. By it, 
Clapp Bros. & Co. bound themselves to pay Acklen’s drafts in favor of 
Moore & Co. on one condition only, which was the shipment of the sugar, 
the payment to be made on receipt of the sugar and to be gradu- 
ated by the quantity received. 

The condition that the sugar, consigned and received, was to be free 
from all encumbrance, was not inserted by Clapp Bros. & Co., and 
cannot be interpolated by this Court to the damage and injury of the 
third parties to whose benefit the stipulations were otherwise unquali- 
fiedly made and who acquired vested and irrevocable rights to the same 
by their acceptance of them. R. C. C. 1890, 1902. 

If the case was doubtful, the agreement would have to be interpreted 
against them, for they contracted the obligation. Where doubt ‘or 
obscurity arises for the want of necessary explanation which one of the 
parties ought to have given, the law provides: that the construction 
most favorable to the other party should be adopted, be that party 
obligor or obligee. R. C. C. 1957, 1958. 

It is good evidence of the existence of doubt or obscurity, that the 
members of this Court are divided.in opinion on the subject. 

Even if the contract contained the condition that the sugar should 
come free from all liens, it could not be plausibly argued that such a 
clause would cover liens in favor of the obligors, for such could not be 
within the interest of the parties. 

The law applicable to this case is too plain to be misunderstood and 
misapplied. 
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A stipulation pour autrui may be revoked at any time before accep- 
tance, but not afterwards. 3 N.S. 207; 11 L. 44; 6 A. 26; 6R. 410; 
12 R. 152; 2 R. 304. 

Creditors may avail themselves of a third person’s obligation, ex equo 
et bono, to their debtor. 3 A 294. 


A creditor suing a third person who has assumed the debt on a con- . 


tingency which has happened, cannot be defeated by equities which the 
latter may have against the original debtor. 8 M.60; 4 L.238; 18 L. 42. 

Where a letter authorizes the party to whom it is addressed to draw, 
up to a certain amount, on the writer and is evidently to be exhibited 
to third persons to induce them to take the bills so drawn, the promise 
which the letter contains is a promise to any one taking a bill on its 
faith. 3A. 690; also 10 A. 340; 12 R.52; 18 A. 678; 27 A. 653; 28 
A. 140; 18 Wall; E. Converse, 30 A. 199; 28 A. 88. 


Factors who promise to accept the draft of a shipper as soon as they 
receive a bill of lading of the consignment are bound on receipt of the 
bill and can only apply to a debt due them by the owner, the surplus 
of the proceeds of the consignment. 19 L. 218. 

From whatever standpoint the matter can be viewed, it is undeniable 
that the crop consigned: the sugar and molasses (ineluding the fifty- 
two hogsheads shipped by Foos & Barnett), have realized more than 
was necessary to pay the shippers, the hands and the plaintiffs’ present 
claim $2900. 

After a full review of the facts as shown by the record and an atten- 
tive consideration of the law applicable to the case as stated by counsel 
and as found by us, we are unable to come to the conclusion that the 
obligation sued on is to be construed as incorporating the condition 
that plaintiffs’ drafts would only be honored, if the sugar mentioned in 
the instrument should be received free from all liens. We cannot 
even then admit that when it was received, it was in any way burdened. 


It is, therefore, ordered and decreed that the judgment appealed from 
be ‘amended by striking therefrom the words “ eighteen hundred and 
sixty dollars” ($1860), and substituting thereto the words “ twenty- 
nine hundred dollars ” ($2900), and that thus amended, said judgment 
be affirmed, with costs in both courts. 


Justices Fenner and Manning dissent. 
FENNER, J. I concur in the decree except as to the fifty-two hogs- 
heads received from Foos & Barnett. Those hogsheads were not in 


Acklen’s possession and control, and could not have been shipped by 








quo 


Dn- . 


the 
42, 
Ww, 
ed 
ise 
its 


BY 
he 
us 








id 





NEW ORLEANS, MAY, 1884. 





Moore & Co. vs. Clapp and Gidiere. 





him without first paying the $3000 due thereon to the manufacturers. 
Had the latter shipped the sugar with instructions to pass to Acklen’s 
‘account the surplus over the sum due themselves, clearly this surplus 
would have represented the value of all of that sugar, which could, 
under any circumstances, be said to have been received from, or for 
Acklen. The case is not, in my judgment, altered by the fact that de- 
fendants paid the sum due the manufacturers before the latter shipped 
the sugar, instead of afterwards. I think, therefore, that of the second 
draft only such proportion is‘due to plaintiffs as the surplus going to 
Acklen’s account bore to the value of one hundred hogsheads. To this 
extent I dissent from the opinion and decree. 

Manning, J., concurs in this opinion. 





On REHEARING. 


Topp, J. Since the rehearing was granted in this case we have re- 
examined with the greatest care and patience all the questions of law 
and fact presented by the record, which have been so ably and elabor- 
ately discussed by the learned counsel for the respective parties. 

The result of this revision, even conceding that the errors of fact 
suggested by defendant’s counsel in our previous opinion are correctly 
charged, has been to confirm us in the conclusions announced in that 
opinion as to the liability of the defendants to plaintiffs, to the extent 
at least of the ninety-three hogsheads of sugar received by them from 
Acklen. 

There is no doubt in our minds from the plain text of the letter of 
the 3d of October, 1877, so often referred to, and the basis of the de- 
fendants’ obligation, and from the circumstances under which it was 
written, that it was the true intent and understanding of the parties 
that defendants were to pay the amounts stipulated therein to the 
plaintiffs upon being placed in funds by means of the contemplated 
shipments, to the extent specified ; and that the sugar so consigned, 
whether one hogshead or one hundred, was to enure to the benefit of 
the plaintiffs, and to furnish funds to pay them in the relative propor- 
tion of the entire amount promised to each consignment, or its pro- 
ceeds. The stipulation of defendants in plaintiffs’ favor in this letter 
should be viewed without reference to the condition of accounts be- 
tween defendants and Acklen at the date of the letter, and, in fact, 
without taking into consideration the indebtedness of Acklen to the 
defendants; and the matter should be treated, so far as plaintiffs were 
concerned, as if Acklen did not owe the defendants at the time any 
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amount whatever—for in our view the indebtedness of Acklen to the 
defendants at the time constitutes no factor for determining the ques- 
tion of their liability under their engagement. The plaintiffs were 
strangers to the condition of affairs between them, or to be so pre- 
sumed ; and the only thing we have to deal with in determining their 
rights is the written promise in their favor, and whether or not the’ 
condition or the consideration of that promise was fulfilled. The con- 
dition expressed in the writing formed, in our opinion, the sole consid- . 
eration for the payments promised, or the only one entitled to be con- 
sidered ; and the pertinent inquiry is, was that condition complied 
with, and if so, to what extent. 

Were it necessary to look further for a consideration, it could be 
found in the fact that plaintiffs were the creditors at the time of Ack- 
len, and so acknowledged by the defendants, and whether privileged 
creditors or not is immaterial. That upon receiving this promise, look- 
ing to the payment of their debt, they rested content, and took no step 
to collect or otherwise secure it, although at that time, so far as the 
evidence shows, there were no recorded privileges or pledges on or 
against his crop in favor of defendants or any one else. 


We are thoroughly satisfied that from no standpoint from which it 
can be viewed could the contract or engagement be considered as a 
nudum pactum; and at the same time convinced that it was not of that 
class of contracts cited by defendants’ counsel, containing an indivisible 
condition and dependent upon the happenings or fulfillment of that 
condition in its entirety for its obligating force. We have studied closely 
the authorities cited to sustain the counsel’s propositions on both points 
mentioned, and find them inapplicable. 

Returning to the inquiry as to whether the conditions of the contract 
were fulfilled in whole or in part by shipments of sugar by Acklen, it 
is undisputed that he shipped to the defendants ninety-three hogs- 
heads; and under the views announced, plaintiffs were clearly entitled . 
to the net proceeds of the same. 

II. 


As to the fifty-two hogsheads subsequently shipped, we are equally § 
‘as well satisfied that our conclusion, as announced in our former 
opinion, was erroneous, and defendants should not be charged with 
their proceeds. 

In the first place, these fifty-two hogsheads were not shipped by 
Acklen nor received from him. The evidence, moreover, fully estab- 
lishes that it was not in the power or within the resources of Acklen 
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to ship them. Before their shipment and receipt by the defendants 
they were beyond his control. 


In point of fact, Acklen had abandoned all claim and interest in this 
lot of sugar, and had so announced to the defendants, owing to its being 
in possession of Foos & Barnett, the manufacturers of it, under pledge 
for three thousand dollars; and besides, as we are fully satisfied, sub- 
ject to the privilege of the laborers for all that it was worth over that 
sum. It is true that the sugar had not been seized by the laborers, 


' but a number of barrels of molasses had been seized by some employees 


on the plantation; but whether all of the laborers, or any of them, made 
or joined in the seizure, the evidence does not inform us. That the 
wages of the laborers had not been paid and is still owing is proved, 
and such debts to the laborers necessarily carried with it a privilege on 
all the products of the plantation. 


Consequently, Acklen did not and could not comply with the condi- 
tion on which plaintiffs were entitled to be paid anything out of its 
proceeds, and on which their right to look to defendants for payment 
solely depended. That such was the case was owing to no fault or 
connivance of the defendants. 


In this condition of affairs the defendants went forward, paid the 
amount of the pledge, and assumed to pay the laborers ; and when the 
sugar was received and sold, remitted the balance of the proceeds, 
which was paid over to the laborers, as shown by the evidence in the 
record ; and thus defendants realized or received nothing for this sugar 
except their commissions on its sales. Under these circumstances, how 
can it be said that the condition, and the sole condition on which pay- 
ment was to be made as relates to this lot of sugar, was ever fulfilled ? 
The contract evidently contemplated—and neither party could have 
misunderstood it in this respect—that it was out of the proceeds of the 
sugar, as realized by the defendants, that plaintiffs were to be paid: 
in other words—in accordance with the testimony of one of the de- 
fendants—that the sugar was to furnish the means to pay the plaintiffs. 


Suppose, for instauce, that the defendants had not interposed to res- 
cue this sugar from the claims upon it, and that it had been seized—as 
probably it would have been—to pay these debts, and whilst under 
seizure it had been shipped to the defendants and they had sold it and 
remitted the proceeds to the sheriff to pay off these claims, could it be 
held that, in such case, the defendants would still be bound to again 
pay the amount of these proceeds to the plaintiffs? 
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Defendants were not bound to wait till this impending event hap- 
pened before acting; and in taking measures and spending their money 
to avert it they should not be placed duriori casu than if they had de- 
layed till the threatened complication had become an accomplished 
fact. In either event, they would have been stripped of the entire pro- 
ceeds of the sugar. 

Much has been said in argument as to the effect of the payment made 
by defendants to Foos & Barnett and to the laborers, and whether such 
payment subrogated them to the rights of the creditors, and whether 
the sugar was not still the property of Acklen when received by defend- 
ants. The determination of these and other questions suggested are 
not necessary, in our opinion, to the decision of the case and have no 
important bearing on it. 

The substantial facts to be considered, and they are all-sufticient for 
our conclusion, are, that under the contract Acklen was to ship so many 
hogsheads of sugar as a condition precedent for the payment stipulated 
to be made the plaintiffs by defendants, and thus furnish the means out 
of which those payments were to be made. To the extent that Acklen 
complied with the condition and furnished the contemplated means the 
defendants were bound; but when he failed to provide the means by 
the expected shipments, whether the failure was from one cause or 
another, so it was not by the fault of the defendants, they were not 
bound. The fact that in order to get the sugar defendants had to pay 
out the entire value of it, amounted to the same thing as if they had 
never received it and it had never been shipped to them at all. 

For these reasons the decree heretofore rendered is now set aside; 
and it is ordered, adjudged and decreed that the judgment of the lower 
court be affirmed, defendants to pay the costs in both courts. 


DISSENTING OPINION. 

BERMUDEZ, C.J. To decline to recognize that the plaintiffs are en- 
titled also to the proceeds of the 52 hogsheads of sugar, is simply to 
refuse to admit the existence of facts and to embarrass the application 
of the law. . 

The theory upon which defendants rest such resistance is, that this 
sugar, which was in the possession of Foos & Barnett, had ceased to 
be in Acklen’s control and was affected at the time of shipment with a 
lien and privilege in favor of the granulators and others; that it was 
received by defendants thus encumbered and that the proceeds of sale 
were applied to the extinction of the claims upon it. 








NEW ORLEANS, MAY, 1884. 
Moore & Co. vs. Clapp and Gidiere. 




























The sugar never ceased to belong to Acklen, even after it had been 


hap- 4 
: granulated. It continued to be his until it was sold by defendants. 










































ss ps. 7 When thus sold the proceeds representing it belonged to Acklen. 
ished 4 It may be that Foos & Barnett could have exercised the right to de- 
- pro- 4 tention for the payment of their claim for granulation, but whatever 
their rights were, they never were the owners of the sugar. 
wadil They might have parted with it and transferred their rights over it 
such in favor of any one they pleased, but this could have taken place only 
sther é by means of a contract, which never was entered into. Some party 
end- q having an interest might have paid them and thus become legally sub- 
| ase rogated to their rights; but the defendants have no interest which 
© no a could, on payment, have entitled them to a subrogation. TRey were 
-- utter strangers in that respect and can no more claim to be in the shoes 
+t for of Foos & Barnett, and others pretending to have claims over the sugar, 
1any than if they never existed. 
ated & It was by the joint action of Acklen and of defendants that the sugar 
out F passed from Foos & Barnett’s possession, and this too without any no- 
klen tice whatever to the plaintiffs, in whose favor stipulations had been 
‘the ™& ’ made by those parties, which they had duly accepted. 
; by Foos & Barnett expressly say that they had no interest in the sugar 
an at the time of shipment; that they shipped it as it was, by the orders 
not of both Acklen and of defendants; that it was none of their business 


pay how it was done. - 
The supposed instances of a seizure by Foos & Barnett of the sale of 


ane the sugar by defendants, far from justifying the conclusions reached, 
de: a are antagonistical to and completely demolish them. 
ats F q No doubt the proceeds in such case would be subject to the claim, if 
recognized, of the seizing creditors ; but who can dispute that, if the 
latter had no privilege, or if a third party without interest had paid 
them without obtaining a transfer and subrogation, that those proceeds 
would have remained subject to the claim of the plaintiffs under the 
en- ; tri partite contract? 
(to a Take the familiar instance of a seizure of real estate to satify a claim 
ion secured by vendor’s privilege and mortgage, or still the more common 
4 and analogous case of a landlord who has a right of retention, seeking 
his ~ under a writ payment of his rent or possession of the property secur- 
to - ing it. 
ha - Suppose that one not a mortgage creditor, or one having no interest es 
ras to pay the claim, should come forward and discharge the same without 
ule fny transfer or subrogation from the suing creditor, could such party, 





even as regards the defendants, claim a right to enforce the writ or 
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claim with privilege or in any manner? How, then, could he do so as 
against parties who have by contract adverse rights, or who at least 
are third parties. Such person would become and remain simply an 
ordinary creditor. 

The supposed cases cannot be dissimilated from that at bar. 

One who has no privilege or right of detention cannot transfer any. 
If he have and be paid by one having no interest, the right to the 
security is not transferred but is extinguished for ever. 

This is precisely what has occurred here. Foos & Barnett had no 
privilege. If they had, they were not paid*by anyone having an inter- 
est and did not, by contract, transfer their claim with its security, as 
understood by the defendants and Acklen, himself. How then can 
they claim any preference over plaintiffs ? 

The only question decisive of this branch of the case, is that of 
transfer and subrogation vel non. Tested by it, plaintiffs position is 
impregnable and the validity of their claim is undisputable. It is to 
regretted that it was not considered and determined. 

I think that the previous decree is correct, that it ha’ done justice 
between the parties, and that it should be maintained, not only in part 
as it is, as concerns the ninety-three hogsheads, but also as to the fifty- 
two remaining ones. 

Poché, J. concurs in this opinion. 








No. 9027. 


SUCCESSION OF ELLEN WELCH, WIFE OF ROGER DIxon. 


The appointment of an administrator is not necessary, and it will be refused, in a proceeding 
intended for the settlement of a community between the surviving spouse and tho 
forced heirs of the deceased, when the succession owes no debts, and when it appears 
that the community can be legally settled by means of a partition between the heirs and 
the surviving spouse who has contracted a second marriage. 


PPEAL from the Twenty-sixth District Court, Parish of Jefferson. 
Hahn, J. 


B. OC. Elliott for the Appellant. 
R. Shackelford, contra. 


The opinion of the Court was delivered by 

Pocus, J. Roger Dixon prosecutes this appeal from a judgment 
rejecting his application to be appointed administrator of the succes- 
sion of his wife, Ellen Welsh. 
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His application is resisted by the two surviving forced heirs of his 
wife, who contend that no administration is necessary to a succession 
owning only community property and owing no debts. 

The record shows that Ellen Welch died in 1853, and that her survi- 
ving husband has since contracted a second marriage, and that her 
succession owes no debts. 

Appellant urges that this negative proposition is not established by 
opponents ; and he contends that the court will not presume that there 
are no debts. . 

As he failed to allege the existence of any debts, as thirty years 
have elapsed since the death of Ellen Welch, and as her succession 
was opened in September, 1883, only, we think it is not a violent pre- 
sumption to conclude that, if the deceased had left any debts, they 
have been extinguished by prescription, and that, therefore, the suc- 
cession owes no debts. 

The avowed purpose of appellant in this proceeding is to effect a 
settlement of the community heretofore existing between his deceased 
wife and himself, the usufruct 6f which he has lost by reason of his 
second marriage. The law points to the action of partition as the 
proper mode of accomplishing that result ; and it does not contemplate, 
nor will it sanction, the expense of an administration, the costs of 
which would fall exclusively on the succession of the deceased wife, 
when the costs of a partition would be borne in equal shares by the 
whole community. 

Appellant has entirely failed to advance any reason, either in law or 
by the facts and circumstances of the case, which would justify the 
court in burdening this succession with an administration. Succession 
of Story, 3 Ann.502; Burton vs. Brugier, 30 Ann. 478; Succession of 
Walker, 32 Ann. 322. 

The judgment appealed from is correct, and it is therefore affirmed, 
with costs. : 








No. 9163. 


/ JOHN PASLEY vs. Mrs. ANN MCCONNELL. 


In a suit to recover immovable property and to annul a Sheriff's sale, under which defend- 
aat claims title thereto, accompanied by more than one year’s possession, a sequestration 
of the property should not be ordered without the usual bond, on an allegation that the 
defendant is collecting the revenues and fails to pay the taxes and make the necessary 

repairs to the property. 
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PPEAL from the Civil District Court for the Parish of Orleans, 

Tissot, J. 
W. S. Benedict, for Plaintiff and Appellant. 
J. Magioni, for Defendant and Appellee. 








The opinion of the Court was delivered by 
Topp, J. The plaintiff brought suit against the defendant to recover 


certain immovable property situated in this city, and to annul a sheriff's — 


sale, under which defendant purports to have acquired title thereto. 
Alleging that the defendant was collecting the revenues of the property 
and failing to pay the taxes due thereon, and also failing to make the 
necessary repairs, the plaintiff asked that the property be judicially 
sequestered during the pendency of this suit. 

Subsequently he took a rule on the defendant to show cause why the 
sequestration should not issue. He made affidavit to the facts of the 
petition, but tendered no bond. The judge below rejected the appli- 
cation and dismissed the rule, and from this judgment the plaintiff has 
appealed. We think the judgment should not be disturbed. 


We learn from the petition that the defendant is in possession of the 


property in dispute, and had been for more than eighteen months prior 
to the institution of the suit under a sheriff’s sale. 


We know of no law that would authorize the court, under the facts ' 


' shown, to judicially sequester the property without requiring a bond. 
Article 274, C. P., authorizes a court to order a sequestration ex- 
officio, of real property where the title to such property is in dispute 
_and where one of the parties does not seem to have a better right than 
the other. 


It is further provided—C. P. 275—that a sequestration may be ordered E 
at the request of one of the parties to the suit; and the third clause of — 


this article authorizes the issuing of the writ for the very causes set 


forth in this instance, i. e—wasting the revenues and suffering the ~ 


property to become dilapidated, ete. The next Article (C. P. 276) 


prescribes, in substance, that a party demanding a sequestration for — 
any of the causes set forth in the preceding article must annex to his : 
petition his affidavit as to the facts and execute his bond for such ” 
amount as the judge shall determine, with proper surety, to be res- 7 


ponsible for such damages as the defendant may sustain, ete. 


We see nothing in the instant case to dispense the plaintiff from F 
compliance with this positive requirement of the law touching the — 


giving of the prescribed bond. 
Judgment affirmed, with costs. 
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Leisy & Co. vs. Wm. BUYERS ET AL. 


7 The condition in a charter-party, ‘‘ Vessel to have lien 6n cargo for freight, dead freight and 

: demurrage,” though binding between the parties, only affects cargo shipped by third 
persons when the latter, expressly or impliedly, have consented thereto. 

Mere knowledge of the existence and terms of the charter-party, if accompanied by no modi- 


fe _ ‘ fying facts, might suffice to bind the third shipper to its conditions. But when the 
riffs a course of dealing of the vessel has been such as to lead shippers to suppose that the 
reto. — conditions would not be insisted on, and, under such belief, the goods had been sent to 
erty the vessel, and when the vessel's ‘agents must have known, when they received the 
. th q goods, that the shipper would not assent to the conditions, the implication of consent 
¢ . j must fail and defendants should not have laden the goods unless they were willing to 
ially — give clean bills. 
Under the circumstances of this ease, keld that defendants were bound either to give clean 
the — bill of lading or return the goods. 
f the | PPEAL from the Civil District Court for the Parish of Orleans. 
ppli- : Tissot, J. 
P has | 
: W. S. Benedict for Plaintiffs and Appellants. 
f the ; 
orl T.J. Semmes & Payne and Henry Denis for Defendants and Appellees. 
prio 
tncal The opinion of the Court was delivered by . a 
~ FENNER, J. The case here arises under the same charter-party g 
which was considered by us in Gomiia vs. Adams, recently decided ; 
1 ex- . , ‘ : 
ai but the relations ot the parties and the questions presented are very a 
j . 
al different. 
’ Here the plaintiffs are third persons whose goods went on board the 
4 ship without any express agreement as to their being subject to the 
lered a : ean! hl. a 
of 3 conditions of the charter party. On presenting their bills of lading, in 
ise Of — : , , . " 
the ordinary form, for signature, the captain refused to sign without 
s set . , . : . 
the § inserting in them the clauses referring to the charter-party and bind- 
; ing the shippers #0 its conditions including the stipulated “lien for i 
276) A . - . 
fei freight, dead freight and demurrage. 
n fo ae : : 
7 Plaintiffs refused to accept such bills, and demanded clean bills or 
o his : Pe 
na return of their goods. aay 
such © . . oak” ‘ : 
j This demand being denied, they brought the present suit, accom- 
res-~ : . - : ‘ 
: ; panied by process of sequestration, wherein they ask judgment against 
frou the captain and owners condemning them to return the goods, with ; 
mi - 
damages. 
y the 


From an adverse judgment plaintiffs have appealed. 
Following plain principles of the law of contracts and well considered 


authorities, we held in the Gomila case, that the stipulation in the 
45 
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charter-party, ‘‘ vessels to have a lien on the cargo for freight, dead 
freight and demurrage,” was valid and binding as between the parties, 
and gave the vessel the right to refuse cargo not subjected to such liens 

The effect of such stipulation upon cargo shipped as the property of 
third persons has been considered in sundry cases. It is well settled 
that where the shipper has accepted bills of lading expressly subject to 
the conditions of tle charter-party, his goods fall under the lien. Por- 
teous vs. Watney, 3 L. R. Q. B. Div. p. 534. 

Even in absence of such clause in the bills, the original shipper might 
perhaps be bound if he shipped with full notice of the charter-party 
and its special provisions, though indorsers of his bill would not be 
bound. Foster vs. Colby, 3 H. & N. 705; McLean vs. Fleming, 2 L. R. 
Se. App. 128. 

On the other hand, it is firmly held that third persons shipping with- 
out notice of the charter-party, are not bound, and if their goods have 
gone on board, are entitled to demand clean bills or a return thereof. 
Peck vs. Larsen, 12 L. R., Eq. C. p. 377; Grand vs. The Ibis, 3 Woods, 
U.S. C. C. 28. 

We think we stated the correct doctrine, in general terms, in the 
Gomila- case, when we said that “the vessel would have no such lien 
upon cargo shipped by third persons, unless the latter had expressly or 
impliedly consented thereto.” :* 

Indeed, even when the bill of lading contains express reference to 
the charter-party, the rule seems to be that, in order to charge the 
shipper or endorsee of the bill with any other obligation than the pay- 
ment of freight, plain words to that effect should be used. Smith vs. 
Sievexking, 4 E. & B. 945; Wegner vs. Smith, 24 L. J. C. P. 25; Chap- 
pell vs. Comfort, 31 L. J. C. P. 58; Grey vs. Carr, L. R. 62 B. 522;: - 
Russell vs. Niemann, 33 L. J. C. P. 358; Gage vs. Morse, 94 Mass. 401. 

The touch-stone of the present controversy lies in the determination 
of the question whether or not the plaintifts, expressly or impliedly, 
assented to these conditions. If they did, the vessel had the right to 
require them to accept bills making such conditions effective, and was 
not bound to incur the labor, expense and inconvenience of unloading 
the goods. If, on the other hand, the goods were received without such 
consent, the vessel was bound either to sign clean bills or to return the 
goods. Peck vs. Larsen, above cited. 


If there were no other attendant facts than the existence of the 
charter-party, and knowledge thereof by plaintiffs or at least by their 
agent, prior to and at time of sending the goods, we should have little 
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dead difficulty in inferring the clearly implied consent of plaintiffs, to its 
sa. ¥ conditions, and in maintaining the judgment appealed from. 
liene “J But if we find from the evidence that, notwithstanding the charter- 
ty of @ party, the course of dealing of defendants with shippers generally and 
ttled a with plaintiffs’ agent in particular had been such as to lead them to 
sade suppose that its conditions would not be insisted upon, and that goods 
Por- would be received under clean bills of lading, and that under such 
; § supposition and belief the goods had been sent to the vessel, and that 
ight 4 defendants must have known, when they took the goods on board, that 
arty plaintiffs would not be willing to assent to the conditions of the charter- 
t be party; we think that the attempted implication of.consent must fail, 
i and that defendants should not have taken the goods unless they were 
‘ willing to meet the known expectations of plaintiffs. Se 
reas We have studied the evidence with great care, and although plain- 
~. tiffs’ agent perhaps acted with less caution than extreme prudence 
poets might have dictated, we are yet convinced that the dealings and com- 
ods, munications of defendants authorized him to believe that the cotton 

would be received under clean bills; and still more clearly are we 
the convinced that the defendants knew, at the time when they took the ib 
Ka: goods on board, that plaintiffs would be unwilling, under any circum- : 
y * stances, to subject their goods to the objectionable lien. Such being 

the case, defendants had no right to infer or to exact their consent, 
ab and should not have received the goods unless they were willing to 
the waive it. 
mai As to their course of dealing, we cannot better signalize its character 
V8 FB than by stating that out of 7500 bales of cotton shipped on the vessel, 
ap ‘B part received before and part after that of plaintiffs, the one hundred 
weit bales of the latter, are the only ones for which clean bills were not 
mix: given. 
“a @ It is undisputed that for a considerable period and up to the very 
lly, § moment of reception of plaintiffs’ cotton, defendants had been receiv- 
Bing shipments indiscriminately and giving clean bills therefor. The 
tit like course was resumed and continued immediately afterwards. 
aa @ ~=s~Piaintiffs’ cotton reached the vessel and was taken on board, part on 
the § the 19th and part on the 20th of October. The 19th was the day when, 

under defendants’ construction, the demurrage began to run. The 

“@ agents of the ship had received a cable from the owners to give no 

the q more clean bills, unless the demurrage was paid day by day. It is true 
aa FB that plaintiffs’ agent was advised of this after the order for sending 7 





down their cotton had been given, but as the charterers had not refused 





SUPREME COURT OF LOUISIANA. 





Leisy & Co. vs. Buyers. 





to pay the demurrage and had asked time to consider, it was not 


deemed worth while to stop the cotton. 

On the 19th, the agent, who represented also another shipper, Mr. 
Jeanrenaud, had an interview with the captain and agents of the ship 
about his cotton, in which it was stated that, although if demurrage 
was not paid, he could not get a clean bill under his contract with the 
charterers, yet if he would obtain a cancellation of the order of Gomila 
& Co., the charterers, the ship would take his cotton under direct con- 
tract and give a clean bill. What more natural than for the agent to 
infer that plaintiffs would be treated likewise and to conclude that 
either the demurrage would be paid, or if not, it would only be necces- 
sary to obtain a cancellation of Gomila’s order, and, in either case 
plaintiffs’ would get their bill? 

The demurrage was not paid, but Jeanrenaud’s cotton went down on 
the 20th, the very day that the last of plaintiffs cotton was received, 
and, on his procuring cancellation of Gomila’s order, clean bills were 
given him. Plaintiff obtained like cancellation, but his bills were 
refused on the inequitable pretext that he was caught by having his 
cotton down, without first getting the agreement which Jeanrenaud 
had secured. 

Such unjust discriminatious cannot be countenanced. The contract 
sought to be imposed upon plaintiffs is so hard that we share the sur- 
prise expressed by one of the learned English judges that any man 
should ever be willing to enter into such an one. We will enforce the 
contract nevertheless, when consent thereto is brought home to parties, 
expressly or by clear implication. But, under the circumstances of 
this case, we feel that an unjust advantage is sought to be taken ofa 
confiding shipper; that he never consented or intended to consent to 
this ruinous bargain; and that defendants, when they received his 
cotton, well knew that he did not and would not consent. 

Acknowledging the force and ability with which strict, technical 


principles of law are arrayed in support of defendants’ position, we 
are of opinion that the circumstances of this case remove it from their 


application, and that-.it is one for the application of the maxim, “apices ~ 


juris non sunt jura.” 
It is, therefore, adjudged and decreed that the judgment appealed 


from be annulled, avoided and reversed; and it is now ordered, ad- 
judged and decreed that there be judgment in favor of plaintiffs and 
against the defendants in solido, condemning the latter to return to | 


defendants the one hundred bales of cotton shipped by them on Oc tober 


* 


+ 
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‘ 4 19 and 20, 1882, on board the ship “Altnacraig,” or to account for the : 
as not ¥ me a 

. same, and that the sequestration herein issued be maintained, defend- 

ants to pay costs in both courts. 
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om Rehearing refused. 
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t con- + NO. 1 . 
. ~y s 
ent to THE STATE OF LOUISIANA Vs. JOSEPH HYLAND. 
e that _ New trials in criminal cases are not grantable for newly discovered evidence if it be only 
eeces- II cumulative. jaa 
case The word ‘imprisonment’ alone and unqualified, when used in criminal statutes, is in con- ve 
~ tradistinction to ‘imprisonment at hard labour,’ and means any other confinement than 
the latter. 
vn on Where the punishment of a crime is imprisonment at hard labour and a pecuniary fine, and 
pived, . | both are inflicted, and in default of payment of the fine, the criminal is sentenced to an- 
were other term of imprisonment at hard labour, the alternative punishment must be altered 
' to imprisonment. 
were — Every convicted criminal should be adjudged to pay the costs of the prosecution, and should 
ig his | q be compelled to pay them, if legal process can be made effective. 
naud PPEAL from the Criminal District Court for the Parish of Orleans. ae, 
Roman, J. ef 
tract 
, sur- J. C. Egan, Attorney General, for the State, Appellee. 
man Jas. C. Walker, for Defendant and Appellant. 
: . 
e the 
rties, The opinion of the Court was delivered by 
es of MANNING, J. This case was remanded with instructions to the lower 
ofa — judge to hear and preserve the testimony of the witnesses offered by 
nt to the defendant in support of his affidavit on his motion for a new trial, 
d his — and to consider the same and to act thereon. The judge has obeyed 
: those instructions, and has refused a new trial. 
nical 2 Two of those witnesses were no longer accessible. One of them had 
1, we left the State, and the other could not be found. A third witness is not 
their 4 produced nor is his aflidavit, and his absence is not accounted for. 
pices The aftidavit of the fourth witness is alone taken, and the judge per- 
mitted that to be supplemented by two others whose names were not 
led in the original application. 
ad 3 The judge states that this new testimony is identical in character 
? A : ° ° i eye 
and a with that given on the trial—that it is merely a repetition of what was 
, ; 


sworn by others before the jury, and that the counter testimony pre- 
vailed, was believed by the jury, and a conviction followed. 
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New trials are not grantable for newly discovered evidence if it be 
only cumulative. Roberts v. State, 3 Kelly, 310; Com. v. Flanagan, 7 
Watts & Serg. 415 ; Com. v. Murray, 2 Ashmead, 41 ; Com. v. Williams, 
2 Ashm. 69; Giles v. State, 6 Geo. 276. 

It cannot be expected that we should order a new trial bécause two 
of the witnesses are not accessible. If they could not be had when their 
affidavits were needed on the trial of this motion, they cannot be had 
for a new trial on the merits. There is no suggestion that there is any 
probability or possibility they can ever be reached. But the defendant 
has not been injured by their disappearance. On turning to his affida- 
vit and motion for a new trial in the former transcript, which is brought 
up with this, their names are mentioned along with the others, and the 
nature of the testimony they would have given is stated, and it is the 
same with all, and is therefore only cumulative like that of the others. 


The sentence is identical with that in Ryder’s case, wherein we held 


that the word ‘imprisonment’ alone and unqualified, when used in 
criminal statutes, does not import imprisonment at hard labour, and 
therefore when one has been sentenced to imprisonment at hard labour 
for a crime and to a pecuniary fine in addition thereto, and in default 
of payment of the fine to another term of the same kind of imprison- 
ment, the latter part of the sentence is illegal. The sentence of this 
prisoner to the full term of two years at hard labour and to a fine is 
legal, and he may be sentenced, in default of paying the fine, to im- 
prisonment otherwise than at hard labour for not longer than one year. 
Rev. Stats. sec. 980. 

Another correction is prayed of what is termed an inadvertence or 
irregularity in the sentence whereby an ambiguity is introduced to the 
prisoner’s prejudice. The sentence quoad the fine fixed it at five hun- 
dred dollars inclusive of costs, and in default of payment, inflicted addi- 
tional imprisonment and “to pay the costs.” 


There is no ambiguity and no inadvertence since it is the duty of 4 
every judge presiding at criminal trials to condemn every party con- — 
victed to pay the costs, and to compel him to pay them if legal process ~ 


can be made effective. 


The sentence is perfectly intelligible. If the defendant shall pay five ~ 
hundred dollars, that discharges the fine and costs. If he does not pay © 
that sum, he must suffer one year’s imprisonment, but must pay the 7 


costs in any event. 


The case must be remanded for the sole purpose of sentencing the 4 
defendant anew. 


& 
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It is therefore ordered and decreed that the judgmont below is set 
aside, and the case is remanded for sentence to be passed upon the 
prisoner according to law. 








No. 9170. 


THE STATE EX REL. JOSEPH MENGE vs. N. H. RIGHTOR, JUDGE OF THE 


Crvit District Court, ETC. 

Prohibition is the proper remedy to arrest further proceedingsin an appealable case where a 
suspensive appeal has been obtained from the judgment therein rendered and where, the 
surety being such as the law requires, the lower court assumes to order execution to 
issue. , 

Under the provisions of Act 24 of 1876, amending Article 575 of the Code of Practice, the 
surety must not only be good and solvent and reside within the jurisdiction of the court, 
but have property susceptible of being legally reached by the sheriff and subjected by 
him to the payment of the pressing creditor. A surety who carries all his property in 
his pocket is not such a surety us the law requires on judicial bonds furnished to sus- 
pend the execution of judgments. 28 Ann. 884, overruled. 

The surety in this case is not a sufficient one and the order of appeal was properly rescinded. 


Pi svcsrinn FOR PROHIBITION. 


Braughn, Buck & Dinkelspiel and W. O. Hart for the Relator. 
James Wilkinson and Jos. H. Spearing for the Respondent. 


The opinion of the Court was delivered by 

BerMuDEZ, C.J. This is an application for a prohibition. The re- 
lator complains that the district judge has rescinded an order for a 
suspensive appeal obtained by him on the ground that the surety in 
the bond furnished is not good and solvent, as the law requires. 

The district judge returns, objecting that the present proceeding is 
not the proper one and that the surety is insufficient. 

I, 

It is now a well-settled rule of practice that when a suspensive ap- 
peal is set aside by a lower court on the ground that the surety does 
not possess the qualifications required by law—(when in trath such is 
not the fact)—the proper remedy is a prohibition. 

It has been thus held, on the theory that, as the lower court is divested 
of jurisdiction the moment that a suspensive appeal is obtained and 
perfected by the giving of a sufficient bond with proper surety, that 
court cannot resume jurisdiction and execute the judgment sought to 
be suspended, wnless the bond or the surety are in reality not such as 
the law requires. 
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The district judge claims that there has been made an innovation in 
the law by Act 24 of 1876, which provides that ‘the party furnishing 
the security shall prove his solvency, to the satisfaction of the court, 
whenever it is questioned by any party interested in the appeal.” 

The object of this formal legislation was to do away with an offensive 
jurisprudence of several years’ standing, which had just previously. 
established that the insufficiency of the surety had to be shown by the 
attacking party, and to fasten beyond cavil the burden of proof as to 
the sufficiency of the surety, on the principal in the bond. See 22 Ann. 
592; 23 Ann. 714; 25 Ann. 616. The onus now rests on the appellant. 
See 35 Ann. 737. 

No doubt inferior courts have always had, and still have, primarily, 
jurisdiction to test the sufficiency of the bond and of the surety, but 
their determination on that subject has never been considered beyond 
review by the appellate court. This, necessarily, should take place in 
as summary a manuer as practicable, in furtherance of the ends of 
justice. 

An attempt to execute a judgment from which a suspensive appeal 
has been taken and perfected, by the giving of such bond and surety 
as should be furnished, is, therefore, deemed a usurpation of authority, 
restrainable by prohibition. 

II. 


The evidence shows that the surety owns a pieee of vacant real 
estate, negotiable securities and his room furniture; that he is indebted 
in the sum of $1100—$452 whereof are secured by mortgage on the 
property and the balance by pledges worth between $700 and $800, 
- assessed for taxes at $500 or $600; that the negotiable securities are 
worth $1000 and over, without stating how much. 

The surety, on the stand, states that the notes are in his possession, 
and that it would be very difficult for the sheriff to seize them under 
execution, if he could seize them at all. 


Conceding that the collaterals given to secure that portion of the 
surety’s debt, which is not protected by the mortgage, are not in the 
surety’s possession but in the creditor’s, and that this indebtedness is 
as though it did not exist, because well guaranteed, it is clear that the 
only tangible property which the surety does not carry about his per- 
son or conceal is the real estate, which is encumbered to pay not only 
the capital but also the interest, and eventually the costs of suit in case 
of non-payment. Deducting the capital, $452, from the highest valua- 
tion put on the property, $800, the balance left would be sufficient to 
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on in cover the amount of the bond; but it is not prudent to accept the value 
shing of property assessed at $500 to be $800, and to suppose that the debt 
ourt, secured by mortgage, when demandable, will consist of its capital only, 
and will be promptly and fully paid. Should it not be so, and were 
usive @ legal proceedings required to enforce payment, the probability, not to 
usly. S| say certainty, is, that the property would bring less than the valuation 
ythe = put on it by its owner, and that the margin between the mortgage debt . 
asto HH and the price of sale will be absorbed by the costs of suit. , 
Ann.” The other tangible property, the room furniture, which is not de- 
lant. | scribed in detail, and so insignificant that it is not even appraised, 
i would no doubt, for the better part, be exempt from seizure under the 
rily, > provisions. of Act 79 of 1876, sec. 1, amending Art. 644, C. P. 
but The only remaining property owned by the surety would then con- 
ond sist of the negotiable securities, which are in his possession and which 
e in he says the sheriff would not reach if he did not choose to let him. 
3 of . a It is true they are valued at $1000 and more, but are they that kind 
q of property which a surety on a judicial bond should be required to own : 
veal to be such surety as the law requires? 
ety It is worthy of note that, as regards the qualifications of a surety on 
ity, a bond for a suspensive appeal, the law has provided from the begin- 
ning to the present time, that such surety must be good and solvent; 
but that in 1876, the Legislature, amending Art. 575, C. P., has super- 
eal a added that the surety should have property liable to seizure to the 
ted amount of the obligation. 
the «= sd # So that the qualifications of a surety are, that he should be good, sol- : 
00, : vent and have property liable to seizure. Act 24, 1876, pp. 49, 50. 
are 4 A surety must be good; that is, must be of full age, compos mentis, re- 
. a sident, qualified to serve; namely, competent to enter into the contract. : 
mn, a He niust be solvent ; which means, able to pay fully his debts and lia- 
ler biliities, including the amount of the bond. 
4 He must have tangible property susceptible of seizure. 
= 4 It cannot be assumed that when the Legislature undertook to amend 
«. the article by requiring that the surety should have property liable to 
is seizure, it only meant property not exempt from seizure, for that would 
“ have been doing a vain thing, and for the reason that a surety who 
a owned only property exempt from seizure never was deemed to be good 


é 7 and sufficient, as no execution could be legally levied on and satisfied 


M! from that sort of property. 
1 What the Legislature intended to say, and did say, is, that the surety 





should have tangible property not exempt from seizure, i. ¢., assets sus- . 
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ceptible in nature of being easily reached by the sheriff and subjected 
by him, by sale, to the payment of the pressing creditor’s claim. 

We have taken pains to review the reported cases in which the ques- 
tion of sufficiency of a surety on a judicial bond has been considered, 
and we have failed to discover a single one in which a surety has ever 
been held to be, such as the law requires, who carried all his property 
in his pocket, a locus to which the sheriff’s grasping hand cannot, with- 
out molestation and danger, usually find its way. Such surety, we 
think, is not that which the law demands shall be furnished for the 
safeguard of a creditor whose rights, recognized and liquidated by a 
judgment, are designed to be kept in abeyance by a suspensive appeal 
or otherwise. 

Pothier says that, in judging of the solvency of the surety and the 
sufficiency of his property to answer for the debt, no regard is com- 
monly paid to movable property, as that is easily alienated and is not 
followed by hypothecation. Nevertheless, if the debt is moderate and 
the engagement is not to continue long, merchants who have a well 
established business are admitted, although their fortune may consist 
in movables. Pothier Obl. p. 319 (390), quoting Busuage. 

On the report of Article 2018 N. C. which is our Article 3042 R. C. C. 
Freilhard says that the object of suretyship is to make certain the exe- 
cution of the obligation. Hence, the surety must have property, the 
discussion of which is not too painful. The facility of suing a debtor 
forms part of his solvency. See Chabot Rapport, 1] Feb. 1804; La- 
harz, 14 Feb.; Trielhard, 3 Feb.; Exposé du Corps Legislatif. 

It is true that in France the law requires the ownership of real estate, 
but the authorities referred to are anterior to the N.C. Pothier is the 
commentator from whom Art. R. C. C. 3042, is substantially taken. 

From this stand-point, the decision made by the same Court (the 
effect of whose jurisprudence was abridged) in State ex rel. Fabre vs. 
Judge Fifth District Court, 28 Ann. 884, which comments on the act of 
1876, as far as in conflict with the present views, must be considered as 
hereby overruled. 

We here append a note of the authorities, or precedents, which we 
have re-examined on the question of form of proceeding and qualifica- 
tion of surety: 2 R. 551; 21 Ann. 43, 114, 364, 735; 22 A. 115; 23 Ann. 
279, 491; 24 Ann. 316, 328; 27 Ann. 662, 685, 697; 34 Ann. 90. 

We concur with the district judge, that the surety offered in this case 
is not such as the law requires, and that he was right in rescinding the 
order for a suspensive appeal. 
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It is, therefore, ordered that the restraining order herein made in 
limine be annulled and that the application for a prohibition be refused, 






































ques- with costs. 
lered, 
ever ~ DISSENTING OPINION. 
perty FENNER, J. I am perfectly satisfied that the surety in this case pos- 
with- sessed all the qualifications required by law. Negotiable securities, and 
1, we | even money, are undoubtedly, under the law of this State, ‘‘ property 
- the liable to seizure.” No law exempts them from seizure, and this is the 
bya @ only test imposed by the law-maker. State, etc. vs. Judge, 35 Ann. 737. 
peal Under the definitions of the terms “good” and “solvent” given in 
the majority opinion, the motive of the Legislature in making the 
the & amendment of 1876 is sufficiently apparent. 
ames The opinion says, “good” means “ of full age, compos mentis, resident, 
not qualified to serve, namely, competent to enter into the contract ;” “sol- 
and 4a vent” means ‘able to pay fully his debts and liabilities, including the 
vell amount of the bond.” 
aint Obviously, 2 man might, under these definitions, be good and solvent 
. | without possessing “property liable to seizure to the amount of the 
“c # obligation.” : 
zes Iam satisfied the amendment was made with reference to the en- 
the larged homestead exemption which had been granted by the act of 1865, 
tor ae under which a man might possess as much as $2000 worth of property \ 
La. an wichout owning a dollar, and yet be practically worthless as a surety, 
because his property would not be “liable to seizure.” Hence the ne- 
te, cessity for and motive of the amendment. 
ihe 4 ‘ The rule now adopted by the majority sets up the habitat of property 
4 as the test of sufficiency, and practically makes the surety himself the 
he 4 arbiter of his own competency. If he desires to qualify, he has only, as 
vs. he goes on the stand, to take his money or securities out of his pocket 
of- & and hand them to a third person, and he is a good surety. If he wishes 
as a to be rejected, let him take his money and securities out of bank and 
|f put them in his pocket, and, presto, he is disqualified. What practical 
7% F purpose is accomplished by such a rule? Though he place his property oe 
- = within reach of the sheriff on the day when he is called to qualify, he 
* ¥ may put it in his pocket an hour afterwards and laugh defiance at the 
officer. 
" Indeed, whatever be the nature and amount of the property possessed 
- by a surety, nothing prevents him from converting it into cash and 





pocketing it, to the discomfiture of legal process. 
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It is clear thatthe law-maker proceeded on the supposition that a 
man who is good for his debts and possesses “‘ property liable to seiz- 
ure” sufficient to pay them, will do so, and that he will not suffer his 
means to lie idle and profitless on his person in order to escape their 
payment. . 

“Straw bail” is proverbially odious; and if the Legislature desired. 
to secure the absolute ultimate responsibility of judicial sureties, it 
might do so by requiring the possession of tangible property and secur- 
ing the bond by mortgage or lien thereon. 

The rule now adopted does not improve the ultimate responsibility 
of sureties, and it imposes, in my view, a new qualification which the 
Legislature has not required. 

I, therefore, dissent. 


Pocus, J. I concur in the dissenting opinion of Mr. Justice Fenner. 


Rehearing refused. 








No. 9113. 
R. S. CAMERON ET AL. ¥s. M. M. ADA LANE AND HUSBAND. 


The Code of Practice contains no rules or special provisions authorizing and regulating ap- 
plications for continuance of a cause on account of the absence of one of the parties to 
the suit, who desires to testify in the cause. 

Such applications must be left to, and controlled by, the sound discretion of the trial judge, 
whose ruling will not be disturbed on appeal unless manifestly erroneous or glaringly 
unjust. A ruling which denies a continuance to a party domiciled in the parish in which 
the suit is pending, urged on the ground of the absence of that party, at his temporary 
residence in another parish, and of the indispensable importance of his testimony, which 
he desires to be taken under a commission, is not erroneous, and will be upheld by the 
Supreme Court. A continuance will not be granted on the ground that the counsel of 
the party applying for it is called away, and that his presence is demanded for important 
professional business pending in the court of another parish in which he resides and 
practices. In an action of partition, the judge has the legal authority to select the best 
means of discovering the most efficient mode of effecting the partition ; to that end he 
may appoint experts for the purpose of examining and reporting the true condition of 
the property, and of suggesting a mode of partition. The law does not require him to 
consult either party in the selection of experts. 

In their examination and deliberations, the experts, are not required to proceed contradic- 
torily with the parties; thev are not compelled to notify or consult either. 


PPEAL from the Twelfth District Court, Parish of Grant. 
Barbin, J. 


Robt. P. Hunter and John C. Wickliffe for Plaintiffs and Appellees. 
Joseph P. Hornor and Fraxcis W. Baker for Defendants and Appel- 
lants. 
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hat ¥ The opinion of the Court was delivered by 
7 Pocut, J. This is an action of partition, in which the defendant 
his denies the ownership of plaintiffs in any portion of the lands which 
their they claim to hold in indivision with her. The defendant prosecutes this mt 
F appeal from a judgment in favor of plaintiffs, ordering a partition in 
mabe kind of the lands in question, and referring the parties to a notary ap- 
et pointed to make the partition. 
—_ In an assignment of errors, she complains of numerous irregularities 
y in the proceedings ; we shall notice them in the order in which they . 
lity are presented. Ist. Her principal and bitterest complaint is levelled at i 
the the judge’s refusal of a continuance of the cause, for which she had 
presented two distinct and successive motions. The following recital 
of proceedings is necessary to a proper solution of the points raised in 
er. that connection : 


The record shows that the defendant, Mrs. Lane, was domiciled in 
the parish of Grant at the time that this suit was instituted in said 
parish, on the 4th of January, 1883, but that at the time, and in March 
following, when the trial occurred, she was absent from the parish, and 
was at her temporary residence in the city of New Orleans. 

'P- 4 Constructive service of citation was made at her domicile in Grant 


” é parish on the 5th of January, and personal service was made on her in 
re, New Orleans on January 18th. On plaintiff’s prayer, a surveyor and 
ly | two experts were appointed by the judge on January 6th for the pur- 
oh ? pose of reporting the situation of the lands sought to be divided, and 
m of suggesting a mode of partition in the premises. 

16 | The surveyor and experts thus appointed were qualified on January 
‘ —- 12th, and on the same day they submitted their report. ee 
; 4 ' On March 7th defendant filed her answer, which put plaintiffs’ al- 
t : leged title at issue. 

; : On March 8th the case was fixed for trial for the fifteenth of that 
; month. On,the 10th of the same month the defendant’s counsel, who 


a was then in attendance at the court, filed his first motion for a contin- 
= uance of the cause to the next term of the court. The motion charged 
in substance that defendant was in New Orleans ill, and that her testi- 
mony was indispensable to her defense, and that it could not be taken 
before the return of a commission issued on March 8th for the testimony 
of a witness in Rapides parish, which had been made returnable on the 
15th, and that her leading counsel, the affiant, was called to New Or- 
leans, the place of his residence, on important professional business, 
for which his presence was indispensable. The motion was denied ; 
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whereupon defendant’s counsel proceeded to New Orleans, where, on 
the 13th of March, he prepared and swore to a second motion for a con- 
tinuance, which he forwarded to the court in Grant parish, accompa- 
nied by interrogatories to be propounded to his client in New Orleans, 
and in which he reiterated the ground of the professional business 
which required his presence in that city. The petition praying for a 
commission to take the defendant’s testimony was sworn to by herself 
on the 13th of March in New Orleans. These documents reached the 
court and were filed on March 15, and no action appears to have been 
taken on the petition for a commission, but the motion for a continu- 
ance was overruled. In the meantime, on the 9th of March, the cause 
was reassigned for trial for the 16th of the month, on which day judg- 
ment was rendered as hereinabove stated. The case was tried in the 
absence of defendant and of her counsel. From the foregoing state- 
ment, it appears that the main grounds of the two motions for continu- 


ance were: 


Ist. The absence of defendant’s leading counsel. 2d. Her own ab- 
sence, and the indispensable importance of her own testimony. 


Ist. The first ground involves the proposition that an attorney who 
resides and practices his profession in the city of New Orleans, where 
the district courts are constantly in session from the month of Novem- 
ber to July of each year, can obtain the continuance of a cause in which 
he is engaged in one of the.country parishes of the State, in which only 
four terms of court are held’annually, on the ground that his presence 
is needed in the city of his residence. The mere statement of the 
proposition is its best refutation. The recognition of such a rule would 
place it in the power of a recalcitrant defendant to procrastinate litiga- 
tion to an indefinite period of time, the effect of which would be tanta- 
mount to an absolute denial of justice. Kohn vs. Short, 18 Ann. 291. 


2d. The second ground, which hinges upon the absence of the de- 
fendant herself, presents a question somewhat novel in our jurispru- 
dence, and hence we have given the subject a great deal of reflection 
and study, including a thorough examination of all our reports on the 
question of continuance of cases. It is to be noted that our present 
Code of Practice has been adopted since the enactment of the law under 
which parties to suits are entitled to testify in their own behalf, and 
that it contains no provisions on the subject of continuance of causes 
which could, under any construction, possibly apply to the testimony 
of parties to the suit. 
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On the contrary, every provision on the subject is pregnant with the 
idea that parties to suits are entitled to no relief by means of continu- 
ance with a view to secure their own testimony. 

Article 465 provides for the case when a witness summoned in the 
cause has gone away, and the party applying for a continuance swears 
that he did not know the intention of the witness, or could not prevent 
his departure. 

Article 471 furnishes the remedy to compel the attendance of a wit- 
ness duly summoned, by means of an attachment. 

Article 467 provides for the case of the sickness of a witness, and 
points out the mode of securing his testimony. 

Article 466 furnishes the means of avoiding: the continuance of a 
cause on the ground of the absence of one or several witnesses, by re- 
quiring the party relying on the testimony of such witnesses to disclose 
on oath what facts he intends to prove by them. But the Code is abso- 
lutely silent on the subject of unavoidable or even unforeseen absence 
of one of the parties to the suit, whose testimony may be needed in 
support of his cause. 

Hence, the only guidance of courts in such an emergency is Article 
468, which provides as follows: 

“The court has, besides, a discretionary power to grant continuance 
whenever the cause alleged by the party applying for it appears suffi- 
cient to justify the same.” 

This article involves the discretion which is lodged in courts of the 
first instance, and hence it has been uniformly held by this Court that 
such a discretion is very great and exceedingly delicate, and that it 
will never be interfered with by the appellate tribunal, except in ex- 
treme cases, where it appears that a glaring injustice has been done to 
the party applying for a continuance. 


If this rule is safe and wise in ordinary cases, it must apply with 
greater certainty to cases where the continuance prayed for is predi- 
cated on the absence of a party to the suit, and on the indispensable 
character of his testimony in the cause. But the climax of the rule 
will certainly be found in a case where the party whose absence is 
made the basis of the motion for a continuance is a resident of the par- 
ish in which the suit is pending, as is shown in the case now before us. 

The suit had been pending since January 4th; personal service had 
been made on January 18th ; her defense was want of titles in her al- 
leged co-owners; the report of experts which she opposed had been on 
file since the 12th of January, and she certainly knew the importance of 
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her testimony, and she must have been aware of her future intention, 
so as to prepare in advance for the emergency of her absence from 
home at the time she intended to file her answer. All these incidents 
and movements were under her absolute and exclusive control, and 
hence she could not be heard to plead surprise, or that she had been 
prevented from preparing her proof by some unforeseen cause. C. P. 
464. 

It is true that in her counsel’s affidavit in support of his motion for 
a continuance, on the 10th of March, we find the statement that she 
was ill in New Orleans. But it is apparent that when in Colfax, Grant 
parish, he hazarded that assertion, he was misinformed’ as to her true 
condition ; for on the 13th of the month, only three days later, she 
went in person before a notary and swore to the allegations in her pe- ~ 
tition for a commission to take her own testimony. We note also that 
in the motion of March 13th no reference is made to the condition of 
her health, and that the assertion of her illness is not repeated. Had 
she left this city by the same train which carried her papers, she could 
easily have been in Colfax on the 15th, the day before the trial. Under 
the theory of her motion for a continuance, the district jndge was 
practically called upon to decide that, in his opinion, a party to a suit 


pending in Grant. parish, in which he resides, is entitled to a continu- 
ance for the purpose of taking his own testimony in New Orleans, 
where he is sojourning, and when it appears from his own papers that _ 
he is well enough to go before a notary in person and swear to the nec- 
essary affidavit. The judge exercised his discretion to the reverse, and 
we cannot assume the responsibility of disturbing his ruling. 


Had the affidavit for the motion shown that the defendant had been 
unexpectedly taken suddenly ill, she would have presented an entirely 
different state of affairs, and doubtless the judge would have ruled 
otherwise. But eyen on that state of things we do not propose to indi- 
cate what ruling should be made. The judge in his discretion must 
deal with each particular case as it presents itself; and we repeat that 
his discretion will not be disturbed, except in extreme cases. This 
Court has gone to a great length in upholding district judges on similar 
rulings in the trial of cases. 


In the case of Richardson vs. Dinkgrave et al., 26 Ann. 655, plain- 
tiff’s counsel moved for the continuance of the cause on trial from Sat- 
urday to Monday, so as to send for their client, who was in the parish, 
and whose testimony was indispensable to her cause, and this Court 
sustained the refusal of the district judge. The court said: “ Plaintiff 
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had*not been subpoenaed as a witness, and there was no process by 
which her attendance could have been compelled. If she had intended 
to be heard in her own behalf, she should have been present to testify 
when the time came. * * * The question is, whether she had the 
right to have the case postponed in order to give her an opportunity of 
being heard. She unquestionably had not the right, and the judge did 
not, therefore, err in refusing to continue or postpone the case on ac- 
count of her absence.” This was beyond a doubt a more rigorous 
ruling than the one now under consideration, but the discretionary 
power of the lower court was maintained and upheld. 

Defendant’s counsel call our attention to the case of Calhoun vs, 
Bank, 28 Ann. 260, in which plaintiff was allowed a continuance for the 
purpose of awaiting the return of a commission to take plaintiff’s »wn 
testimony. But in that case plaintiff was not a resident of Louisiana, 
and the delay fixed for the return of the commission had not yet ex- 
pired. However, in so far as the ruling of that case conflicts with the 
views announced in the Richardson case, decided by the same bench, 
and with the views herein expressed, it must be considered to that ex- 
tent as overruled. 


We have carefully examined and given due consideration to the 
numerous authorities cited by defendant’s counsel; but with the ex- 
ception of the case just disposed of, their cases refer to discussions in- 
volving the general rules of continuance, antedating and having no 
reference to applications for continuances by parties to the suit with a 
view to secure their own testimony. We are aware that the rule as 
established in our jurisprudence is that ‘ Diligence in law means doing 
everything reasonable, and not everything possible.” Our opinion is 
that the defendant’s motion does not show a compliance with that rule, 
and that she was not entitled to a continuance as prayed for. We have 
been thus particular and at great pains in dealing with this question, 
on account of its growing importance under our amended laws of evi- 
dence. 

ON THE MERITS. 


2d. The errors assigned by defendant are substantially that the judge 
ordered a partition of the property without passing on the issue of 
plaintiffs’ titles raised in her answer, and in appointing experts in an 
ex parte order, and in entertaining the report of the experts which had 
been made er parte, and in indecent haste. 

Without formally passing on the issue of title, the judge must be 
understood to have adjudicated plaintiffs as the joint owners of the 
16 
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property in question, or else he would not have ordered a partition at 
their instance. 

The decision of that issue was an absolute prerequisite to the juag- 
ment of partition. All issues presented by the pleadings are presumed 
to have been disposed of even when passed over in apparent silence. 
In the case of Villars vs. Faivre and Mathews, recently decided, we 
had oceasion to consider and apply that rule. 

The question involving plaintiffs’ title to the property sought to be 
partitioned, loses all practical importance since the final decision ren- 
dered by us in the case of Lane vs. Cameron, and which was a direct 
suit for the nullity of their title. It was formally recognized and en- 
forced in that case. 

We have carefully examined the proceedings of partition in this case 
and do not find them amenable to the criticism levelled at them by 
defendant in her assignment of errors. 

As this was a proceeding instituted and carried on contradictorily 
with the defendant, we see no force in the objection that the order ap- 
pointing the surveyor and the experts was ex parte. We know of no 
rule of law which required the judge to consult either party in such 
appointment and we have been referred to none. 

The fundamental principles of our law is that ‘no one can be com- 
pelled to hold property with another, unless the contrary has been 
agreed upon ;” hence, “ anyone has a right to demand the division of a 
thing held in common, by the action of partition.” C. C. Art. 1289. 

The judicial partition must be resorted to when the parties do not 
agree to the partition or on the manner of making it. C.C. 1323. In 
this case the judge had no difficulty in reaching a correct conelusion on 

‘this first inquiry in the premises. The only remaining question was to 
adopt a mode of partition. 

As a guide to his steps in that matter, the judge has article 1336 o¢ 
the Code which vests him with ample jurisdiction, to adopt the mode 
which appears to him most convenient and most advantageous to the 
general interest of the parties. 

And, in this connection; jurisprudence has settled that the judge 
has the option to rest his discretion on the report of experts which he 
has the legal authority to appoint, whose report may, however, be 
overcome by evidence. 

The record shows that, after hearing and considering the report of 
experts, the judge adopted the mode of partition suggested by ‘them, 
that he homologated and ratified their report, and ordered that the 
partition be made in accordance therewith. 
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We fail to discover any force in the objection that the report of ex- 
perts was gotten up with indecent haste, becausé it was made on the 
same day that they were qualified, and without an inspection or survey 
of the lands to be partitioned. The record shows that they were fur. 
nished by the appointed surveyor, who was their co-laborer, with maps, 
surveys and field notes, previously made and taken by that very sur- 
veyor, and nothing more could be expected or required of them. De- 
fendant does not allege, or attempt to show, that the report is erroneous 
or deficient, either in form or in substance. The alleged celerity with 
which the labor of the experts was accomplished is, of itself, no valid 
or legal objection to their report if it be not shown to be fraudulent 
or erroneous. 

There are no provisions of our law requiring the experts to proceed 
with their examination, contradictorily with either of the parties to the 
action in partition. 

We are satisfied that defendant has been deprived or stripped of 
none of her legal’rights through and by means of the proceedings for 
partition, and hence, we conclude that her complaint is unfounded. 

Judgment affirmed. 


CONCURRING OPINION. 


BERMUDEZ, C.J. I consider that the continuance was properly re- 
fused; that the objections to the appointment of the experts and to 
their report, as well as to the manner in which the case was tried and 
disposed of, lack legal foundation. 

It has been a practice of long standing in courts having competent 
jurisdiction, to appoint ex parte, on the filing of the petition, experts 
to ascertain and report whether the property, the partition whereof is 
sought, can or not be conveniently divided in kind. When the parties 
thus appointed have qualified and made their report, a rule is generally 
taken on opposite parties to show cause why it should not be approved 
or the report is simply filed, to be acted upon at the trial of the case. 

This ex parte appointment and report have never been considered as 
conclusive upon the other parties, who have always been properly 
recognized the right and allowed the privilege ot objecting as well to 
the personnel of the expertise, as to the substance, in whole or in part, 
of their report. After hearing, the court homologates the report or 
modifies it, or ignores it, and concludes, sometimes, to the reverse. 

The court is not bound to appoint the experts and is not bound by 
their reports, The appointment is not indispensable to a judgment 
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of licitation, which may be rendered on simple testimonial proof of its 
necessity. The latter mode has been considered and declared to be 
often more satisfactory than the former. 3 R. 48; 5 A.499; 7 A. 477; 
9 A. 197; 11 A. 388. 


The appellant’s attacks were based upon untenable grounds, none of — 


which had for its object the personnel of the experts. The objections 
were properly overruled and are no valid reasons of complaint. 

No fact is relied on to show that she was injured by the appointment 
and by the report. Had testimony been adduced, in place of the report 
which was acted upon, the result would have been the same, the parti- 
tion by sale would have been ordered and decreed and the property 
would have been, as it actually was, sold. 


DISSENTING OPINION. 

FENNER, J. This is a partition suit involving not only the division 
but the title to over seven thousand acres of land, appraised in these 
very proceedings at more than $73,000. 

The case was put at issue, by timely answer, on the 7th of March, 
1883, at the opening of the first term of court after filing of petition. 

Experts were appointed on the ex parte application of plaintiffs, and 
"without notice to defendants. With incredible celerity, these experts 
filed their report on the same day on which they were appointed, and 
at a time when defendant was known to be absent from the parish and 
had not even been personally cited. On March 16th, only eight days 
after issue joined, the case was taken up for trial, in absence of defend- 
ant and her counsel, and judgment was rendered. 

Surely, such lightning speed in the disposition of a controversy of 
this magnitude, without a hearing to one of the parties, is without ex- 
ample in judicial history. 

Tt would not be too much to say that even had the absence of defend- 
ant and her counsel been negligent er unaccounted for, a judicious 


magistrate, restrained by the fear of doing injustice, should, of his own . 


accord, have declined to proceed to act upon the report of experts so 


precipitately framed, without the fullest opportunity for hearing to the a 


parties. 
But in this case, defendant’s counsel, a member of the bar of New 
Orleans, on the day after issue joined, had applied for a commission to 


take the testimony of a witness in Rapides parish, which was granted, 7 


returnable in seven days. 3 
On the 10th of March, he made a motion for continuance, suggesting 4 
that the current term of the court would expire on the 17th; that his 7 
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client was absent, ill, in New Orleans, and would not be able to attend 
’ at that term of court; that there was not time to procure her testimony 1a 








































of its under commission before the end of the term, because he was unable to : 
om prepare interrogatories properly without consulting her; that other 
105 a ‘ testimony of other absent witnesses might be required, the necessity for 

$ which could not be determined until after he had seen the testimony of 
of 7. the Rapides witness, for which a commission had been issued; and that \s 
tlong q he himself was absolutely compelled to return to New Orleans on im- 

4 perative business. P 
ment ; The continuance was refused. The counsel then returned to New 
?P we Orleans, consulted with his client, prepared interrogatories to take her 
~e testimony and a petition for commission, which he forwarded to the 
erty, ; judge, accompanied by another sworn application for continuance. The 

application reached the judge on the 15th, was disregarded, the com- 

3 mission prayed for was not issued, and on the day following the cause f 
sion was taken up, tried and decided. 
hese» — The mere statement of the facts indicates the plain duty of our in- 

4 terference to avoid the effect of such prectpitate proceedings. In in- 
rch, , 4 voking extreme technicalities, doubtful inferences and the most exact- 
le if ing rules of possible diligence, to sustain the refusal of such timely and 
and f. P reasonable applications for continuance, and to support a judgment 
erts § rendered, without hearing, with such unseemly haste, in a matter of 
and 4 F such difficulty and importance, I am bound to say that the Court drifts 
und ff far away from those equitable rules which have guided our predeces- 
ays sors in such matters, and which, in the language of Judge Porter, with 
nd- § the concurrence of Martin and Matthews, held it “to be law, as it is cer- 

b tainly the safest practice, that whenever the propriety of granting a . 
(of 6 continuance to a defendant is doubtful, that the court should accord it. j 
px- j If any error is committed on that side, the consequence is ‘but delay to ~4 

3 the plaintiff; if on the other, a mistake might produce great injury, % 
d- q perhaps ruin, to a party defending himself against an unjust demand.” 
bee 4 Lecesne vs. Cottin, 9 Mart. O. S. 457. 
mF Lee vs. Andrews, 10 id. 686. 
80 3 4 See, also, 9 Mart. 457; 6 N.S. 635; 7 N.S. 104; 3 La. 448; 19 La, 
he 558; 9 Rob. 380; 10 Rob. 97; 8 Ann. 467; 28 Ann. 260. k 

J These considerations are enforced in the instant case, by the brief 

te S | period for which the case had been at issue, by the unusual expedition ie. 


of the proceedings, and by the natural aversion of the judicial mind, 
to judgments without hearing; and, still more, by the fact that it is 
only by decision of this Court, rendered since the present cause was 
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submitted, that the title of the plaintiffs. go a share in the land involved a 

in the partition, which of course underlaid their right to partition, has ‘7 

been finally confirmed. 3 
I, therefore, dissent from the opinion and decree therein. 


Mr. Justice Todd concurs in this opinion. 
i 








* No. 8951. 
THE STATE EX REL. FIDELE EvGSTER vs. Ciry oF NEw ORLEANS. * 


Where a creditor obtains a money judgment against the city and registers it under the pro- 
visions of Act 5 of 1870, he cannot by mandamus compel the city or board of liquida- 
tors to issue bonds in satisfaction of the judgment, on the plea that the work done which 
formed the consideration of the judgment entitled the creditor to the bonds demanded. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Tissot, J. 


Blanc & Butler for the Relator, Appellant. 
Wynne Rogers, Assistant City Attorney, for the Respondent, Appellee. 


The opinion of the Court was delivered by 

Topp, J. The relator, holder and owner of a judgment against the 
city of New Orleans, on which a balance is owing of $9862 29, besides 
interest, alleging that the judgment was rendered upon contracts en- 
tered into pursuant to a certain law designated, and that by said law 
the debt was to be paid in improvement bonds of the city of Carrollton, 
applied for a mandamus to compel the city and the board of liquidators 
to issue said improvement bonds in satisfaction of his judgment. The 
relator also asked that a special tax'be levied to pay his judgment, 
under Act 5 of 1870, but this latter demand was withdrawn, leaving 
only to be determined his rights to the bonds claimed. 

The judgment that the relator seeks to have satisfied is in the words 
and figures following, to wit: 

‘“ NICHOLAS CONNELL l Superior District Court. 


C1Ty OF Naw ORLEANS. \ No. 26,892. 
“This case came on this day for trial, H. C. Upton for plaintiff, Sam- 
uel P. Blanc, assistant city attorney, for defendant. 
‘““When, after hearing pleadings, evidence and counsel, the court 
considering the law and the evidence to be in favor of the plaintiff, 


Nicholas Connell. 
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il ¥ “Tt is ordered, adjudged and decreed that there be judgment in favor 

* of the plaintiff, Nicholas Connell, and against the city of New Orleans, 

| for the sum of nineteen thousand seven hundred and sixty-two 29-100 

q dollars, with eight per cent per annum interest on eighteen thousand 
4 two hundred and ninety-eight 42-100 dollars from December Ist, 1875, 
G till paid, and with all costs of suits. 
4 “Judgment rendered January 4th, 1876. 

“Judgment signed January 10th, 1876. 

- @ (Signed) “JACOB HAWKINS, Judge.” 
~ ie By its terms, it will be seen that the judgment is strictly a money 
ow: judgment. 
vhich | The relator alleges that the consideration of the judgment was work 
ed. done on the streets of Carrollton by the plaintiff in the judgment, and 
ans. that the terms of the contract and the act referred to entitled the cred- 

; itor to be paid in certain bonds called “improvement bonds,” as before : 
; stated. Granting that the judgment creditor was entitled to demand, 
: i when he instituted his suit, payment of his debt in the mode stipulated, 
lee. 4 q yet it appears he did not do so, but preferred seeking its liquidation or 
: satisfaction in money. Whatever his rights may have been under his ° 
; contract, they become merged in the judgment he sought and obtained. 
the That judgment became the exponent of his rights and the measure of 
des 4 his debtor’s liability. That right, as thus determined, was to enforce 
2- a payment of his debt by money, and the liability of the debtor was to 
aw pay in money and nothing else. 
Dn, ; The creditor might have chosen otherwise, and the debtor might 
i have insisted, in the progress of the suit, on satisfying the debt, under 
he ‘ the terms of the obligation, in bonds instead of money. But, however 
at, a that may be, when the option of the creditor was declared and exer- , 
eo | cised, and the privilege of the debtor was waived and the rights and 
obligations of the parties respectively were determined otherwise than 
is i 4 might have been fixed, upon a different presentation of their respective 


claims or rights, the determination became final and the mutual rights 
_ . and obligations of the parties became a thing adjudged. 
A It is true that in exceptional cases and for certain purposes, courts 
: may look beyond the judgment to fix its true status and ascertain 
upon what founded, with a view to determine its immunity from im- 
pairment, and its right to protection under constitutional guarantees. 
But no principle of this kind is here involved and no exceptional feat- 
ure presented requiring or permitting judicial inquiry into the charac- 
ter or merits of the debt on which the judgment was rendered. 


i ht a s, 
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It appears that after the judgment was recovered it was duly regis- 
tered, in accordance with Act 5 of 1870, preparatory to its ultimate 
payment under the provisions of that act. 

We are powerless, under this state of facts, to grant the relator the 
relief he asks and provide for the satisfaction of his judgment in a mode 
and by means other than its terms and the law prescribe. State ex rel. 
Strauss vs. Brown, 30 Ann. 79. 

The judgment of the lower court, which refused the mandamus, is, 
therefore, affirmed with costs. 











No. 9184. 
JoHN E. THOMPSON vs. MULLER BROTHERS. 


When the evidence in the record satisfies us that the omission of the endorsement on a draft 
offered in evidence was merely a clerical error, and when the evidence otherwise sufli- 
ciently establishes the endorsement, the omission will furnish no ground of reversal. 

In proceedings for forced surrender on a petition setting forth all the requirements of Sec- 
tion 1781 R. S., it is not error fur the judge to make his order ex parte commanding the 
defendant to file a schedule of his creditors. 

If after such order the defendant, by rule or exception, traverses the truth of the allega- 
tions of the petition, he must make at least a beginning of proof, in order to throw on 
plaintiff the burden of establishing his allegations, which, upon the affidavit to the peti- 
tion are to be taken as prima facie true. 

PPEAL from the Civil District Court for the Parish of Orleans. 
Lazarus, J. 
John M. Bonner for Plaintiff and Appellee. 


A. B. Philips and Albert Voorhies for Defendants and Appellants. 


The opinion of the Court was delivered by 
FENNER, J. Plaintiff sued the defendants and recovered judgment 
against the firm and the individual members in solido. : 

He subsequently filed a petition conforming in all respects to Article 
1781, setting forth his judgment and the amount thereof; that execu- 
tion had issued and had been returned “no property found,” after due 
demand on the judgment debtors; that he has reason to believe that 
they have property or assets which may be made available to creditors; 
‘and concluding with the prayer that the debtors be ordered to surrender 
their property to their creditors. The petition was duly verified by 
affidavit. 

Thereupon, as directed by the same article, the judge entered his 
order directing the debtors to file a schedule of their creditors within 
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ten days. Defendants then appeared and filed exceptions to the peti- 
tion, which were overruled as to one of them and sustained as to the 
other. 

The present appeal is three-fold: Ist, from the original judgment ; 
2d, from the order of the judge directing the filing of schedule of cred- 
itors ; 3d, from the judgment on the exceptions of defendants. We 
shall consider these judgments in their order. 


I. 


The original suit was brought on thirteen drafts alleged to have been 
drawn by C. Conrad & Co. to the order of themselves, and by them 
endorsed on and accepted by the defendant firm. 


The drafts were filed with and made part of the petition. They were 
offered and received in evidence without objection. Full proof is ad- 
ministered that they were acquired by plaintiff, or his assignor, in good 
faith, for value and before maturity; which facts bar all the special 
defenses set up in defendants’ answer. The endorsements are fully 
proved, as well as the authority of the attorney in fact by whom they 
were made, and all the facts above referred to come from the mouths 
of defendants’ own witnesses. 


The only possible objection to the judgment arises from the fact that 
one of the thirteen drafts, as copied in the record, does not exhibit the 
endorsement of Conrad & Co., to whose order they were payable. It 
is claimed by plaintiff's counsel that this is a mere clerical omission, 
discovered by him too late for correction, and he brought before the 
court the original draft to establish his assertion. This, of course, we 
could not consider; but the record itself contains sufficient intrinsic 
evidence to satisfy us that the draft was endorsed and that the omission 
in the transcript was a purely clerical error. The drafts, as before 
stated, were all filed with the petition and subject to defendants’ view 
from the outset. They themselves took the testimony of plaintiff, of 
Carl Conrad and of Julius Conrad, all of whom swear that the drafts 
were discounted by the Bank of Commerce shortly after their dates, 
which necessarily implies their endorsement. Defendants made no 
such point in the lower court; and even in their motion for new trial, 
suggesting various errors in the judgment, this is not referred to- 
These facts convince us that the draft was endorsed and that the omis- 
sion is merely clerical, and defendants’ counsel have not ventured a 
personal assertion to the contrary. 

We find no ground for reversing the judgment. 
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II. 

The objection made to the order on the petition for forced surrender 
is that it was ex parte and could only have been rendered after hearing 
of defendants. 

The law affords no support to the position. After prescribing the 
terms of the petition, the language is imperative: ‘The judge shall 
order the debtor to file a schedule of his creditors, etc.” As well might 
it be contended that the judge could not issue his order for an attach- 
ment or sequestration without a hearing. The remedy of the debtor, 
if aggrieved, is the same here as in those cases, viz.: a rule to set aside, 
on which he may have his hearing. 

III. 

The exceptions to the proceeding for forced surrender, so far as urged 
in this Court, were the one above considered, and the further one that 
the firm of Muller Brothers had been dissolved and that no demand on 
the fi. fa. was ever made on defendant John Muller, nor on the firm of 
Muller Brothers. 

Defendants contend that under this exception the burden was on 
plaintiffs to establish the facts on which his proceeding was based. We 
cannot agree with him. The law makes the affidavit to the petition 
sufficient prima facie basis for the proceeding. The defendant, who 
seeks, by exception or rule, to attack its verity, must, as in rules to dis- 
solve conservatory writs, give at least some evidence to rebut it. 

Offut vs. Edwards, 9 Rob. 90. 

Simon vs. Jacobs, 15 Ann. 425. 

Hermann vs. Amédée, 30 Ann. 393. 

The only evidence taken on the trial of the exceptions, appearing in 
the tratscript, is the testimony of Joseph Muller. He proves the dis- 
solution of the firm, but says not one word in contradiction of the sworn 
allegation of the petition that the fi. fa. “has been returned ‘no prop 
erty found,’ after due demand on said judgment debtors.” 

The mere dissolution of the firm is no bar to the proceeding. 

The judgments appealed from are, therefore, affirmed. 








No. 8969. 
CarTER Bros. & Co. vs. GALLowAy & BuRNS.—KIRKPATRICK & CoO., 
GARNISHEES. 

Whoever deals with a partner, who uses the partnership name to direct that partnership 
property be applied to his individual purposes, is put on his guard by the very nature of 
the transaction which is beyond the scope of the partner’s authority. If he carries 
veut such instructions, he does so at his risk and peril. 
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One who has thus dealt, in whose hands the property is attached by a partnership creditor 
and who disposes of it, notwithstanding the seizure, and diverts the proceeds, accord 









































nder ing to.the partner's instructions, is liable to the creditor, wnless he affirmatively proves 
ring that the other partner had assented, previous to the sqizure, to the disposition of the 
assets. 
the PPEAL from the Civil District Court for the Parish of Orleans. 
hall Rightor, J. 
_ 1 Chas, S. Rice for Plaintiffs and Appellees. ' 
ich- 
. Branch King Miller for the Garnishees, Appellants. 
tor, J S pp 
ide, 
a The opinion of the Court was delivered by 
MANNING, J. Inasuit by the plaintiff firm against the delendant 
zed firm of Trezevant, Tenn., for $2,076.58, a writ of attachment issued, 
hat = and Kirkpatrick & Co. of this city were served with interrogatories ‘ 
on. and process of garnishment. They answered, denying any indebted- 
of = ness, Whereupon a rule was taken to traverse their answer. In the . 
main suit there was judgment in favor of the plaintiffs for their demand, 
on less $692.19, received by them from the defendants since the institution 


We q of this suit, and also against the garnishees for $764.50 with interest, a 


ion aa The garnishees appealed, 
ho a Galloway & Burns had a running account with the appellants. They 


is- failed, and made an assignment on February 9, 1882 in Tennessee, 
: eleven days before this attachment was issued. Kirkpatrick & Co. had 
received from Galloway & Burns ten bales of cotton on Nov. 21, 1881, 

and a bill of lading therefor accompanied by a letter of instructions, 

and eleven bales on Feb. 8, 1882 with bill of lading and a letter of in- 


in : structions, the purport of the instructions for both shipments being to 
is- qi hold for account of W. H. Galloway, the.senior member of the defend- 
rn i ant firm. These instructions were without the knowledge of his part- ; 
Y ner. Galloway had been speculating in futures, and his directions 


were that these twenty-one bales should be held as margin for his 
private speculation. 

A partner cannot divert property belonging to the firm to his own 
use, and any one dealing with him and knowing the facts will be 
deemed to have acted in bad faith, and in fraud of the partnership, 
and the transaction by which the funds or securities of the partnership 
| have been so obtained will be treated as a nullity. Story on Partner- cf 
+ ship, § 182. He who knows that the partner’s act is not within the - a 
ot FF firm-business, knows that it is not authorized, and when he knows : 
that the partner is acting for his own immediate and several benefit, 
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he cannot presume that the firm authorizes it. Parsons on Partnership, 
228. <A party taking the paper of a firm with the knowledge that it 
was given for the private or personal debt of one of the partners, knows 
enough to put him on his guard, and is bound to inquire whether the 
firm authorized the use of its name Ibid. 121. The principle applies 
to the property of a firm equally as to its paper. 


Kirkpatrick & Co. received these shipments from the firm in the. 


same manner as they had received others—the bills of lading drawn in 
the same way—and all others had been placed to the account of the 
firm except these two. They are therefore charged with knowledge 
that.one of the members of the firm was. diverting its property_ to his 
own use, and must therefore be held to accountability for it to the firm, 
or the firm’s creditors. . 

Oral objection was made that the garnishees were owners of the pro- 
ceeds of this cotton, and that their title could not be attacked except 
in a direct action, on the authority of Ivens’ case, 30 Ann. 249. No 
exception was made to the rule to traverse, nor any plea filed, nor even 
oral objection (we are informed) to the trial of the rule. So serious a 
question as that of title, entailing the legal consequence of a direct 
action for its attack, ought surely to have appeared by written excep- 
tion or plea. Florance v. York, 2 Ann. 996. Slatter v. Tiernan, 12 Ann. 
376. . The objection was not made until the argument. If valid, it 
should have been made sooner,.and should have been put formally on 
record. This was said explicitly by the Court in Florance v. York 
ut supra. 

Judgment aftirmed. 


On APPLICATION FOR REHEARING. 


We have determined to grant a re-hearing of this cause because of 
doubt whether we were correct in saying that Kirkpatrick & Co. are 
charged with knowledge that one of the members of the firm was 
diverting its property to his own use, and must therefore be held to 
accountability for it to the firm’s creditors. 

The letters of instructions were signed in thé firm-name, and it may 
be that in the absence of complaint by Burns, a creditor would be 
powerless to interfere to prevent the disposing of the property other- 
wise than was ordered in those letters, or to hold Kirkpatrick respon- 
sible for obeying the direction contained in them. The attention of 
Counsel is directed to that view of the matter. 

Rehearing granted. 
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On REHEARING. 

BerMupEZ, C.J. The admissions and the evidence establish that 
Galloway, using the name of the firm, Galloway & Co., without the 
knowledge of his co-partner, Burns, shipped cotton to Kirkpatrick & 
Co., with instructions to apply the proceeds to his individual purposes. 

It likewise appears that the cotton was received in November, 1881, 
and on February 7, 1882; that the writ of attachment was issued and 
garnishment proceedings served on February 20, 1882; that the cotton 
was sold on the 25th and 27th following; five and seven days after 
service of the process. 

The rule traversing the answers of the garnishees, Kirkpatrick & Co., 
has for its object to hold them responsible for the proceeds of the 
cotton, which they are practically charged with having wrongfully 
diverted and applied. The argument advanced to exonerate them is: 
that they were the agents of Galloway & Burns; that they cannot be 
held responsible for having, as such, executed the instructions or orders 
of their principals; that as those principals could not hold them liable, 
no creditor of theirs, who has no greater righter than they possess, can 
be permitted to do so. 

This is a glaring fallacy. It is not true that the firm authorized thent 
to hold the cotton for account of Galloway, individually. 

The cotton was shipped by Galloway & Co. to Kirkpatrick & Co. 
The letter of instructions was written by Galloway, in the name of the 
firm, but without the knowledge of the other partner, Burns. Kirk- 
patrick & Co. knew that the letter was thus written. They knew that 
the proceeds of partnership property were ordered by one partner, 
without the authority of the other, to be diverted and applied to his 
purposes. They were put and should have been, in law, on their guard 
under that state of facts, and should either have absolutely refused the 
consignment, or received it declining to carry out the instructions to 
misapply, until the consent and authority of Burns had been clearly 
obtained. Having failed to require that consent and having carried 
out the illegal instructions, they have acted at their risk and peril and 
should stand the consequences of their imprudence and rashness, the 
more so, as they sold the cotton, several days after the garnishment proceed- 
ings had been served on them, 


There is no better settled principle of commercial law than, that a 
partner cannot use partnership property for his individual purposes, 
without the consent or authority of his co-partner or partners and that 
when he attempts to do so, parties dealing with him are, by the very 
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fact or nature of the transaction, warned and put on their guard, and 
that if the same is consummated, the burden of proving the knowledge, 
consent or authority of the other members rests upon such parties, 
who, when sought to be made responsible, must, at their risk and peril, 
succeed or fail according as they may or may not prove such ratification. 

There can be no doubt that Burns, the partner whose consent or au- 
thority was necessary and not obtained, could recover from the -consig- 
nees for the wrongful misapplication, otherwise, he could be spoliated 
by a derelict partner and his accomplices, without any remedy, which 
is a legal impossibility. What rights he had or could exercise, accrue 
to the creditors of the firm when claims are liquidated by a final judg- 
ment which has become executory. 

Story on Partnership, par. 132, says: that in such cases the party 
dealing with the partner and knowing the circumstances will be deemed 
to act mala fide and in fraud of the partnership, and the transaction 
by which the funds, securities or other effects of the partnership have 
been so obtained will be treated as a nullity * * * for it is a clear. 
misapplication of the partnership credit. , He further correctly adds: 
that the case would be different where the other partner has directly 
or by fair implication authorized or confirmed the application of the 
partnership effects to the very purpose.  (133.) 

In 12 Pet. 221, Rogers vs. Batchelor, which is a leading case, Mr. 
Justice Story, after a review of applicable precedents, substantially 
held: that the true principle to be extracted from the authorities is 
that one partnership cannot apply partnership property for his own 
advantage without the consent of his co-partners; that without such 
consent title to the property is not diverted in favor of the party 
whether he knew it or not to be partnership property. ‘In short, his 
right depends, not upon his knowledge that it was partnership property but 
upon the fact, whether the other partners had assented to such disposition 
of it or not.” p. 232. 


The law, says the Supreme Court of Virginia, in a similar suit and 
referring to the Rogers case, is now generally considered as accordingly 
settled. Sec. 1, Am. Lead. Cas. 5th Ed., May, p. 453; Liberty Savings 
Bank vs. Campbell, July term, 1881, No. 24, Vol. XII, p. 766; Reporter 
of 1881. 


“In the absence of Burns’ consent or authority, title io the proceeds 
‘of the cotton continued to vest in the firm of Galloway & Co., the ap- 
pli¢ation of them by Kirkpatrick & Co. was unauthorized and illegal 
and they should be held liable for the same. 


. 
















































NEW ORLEANS, MAY, 1884. 





Carter Brothers & Co. vs. Galloway & Burns. 









































Parsons is to the same effect. 121 and 128. AG 
This doctrine was also emphatically recognized and applied by the 
present Court in 33 A. 1308 and 1315, after a full review of the authori- 
ties applicable in such instances. ; s 

In the later case of Allen, Nugent & Co. vs. Cary et al. we distinctly Re 
held, supported by unquestionable precedents, that even where a part- al 
‘ ner, acting apparently beyond the limits of his authority, untruly states 
a his co-partner’s consent, his representations will not bind them, even 
in favor of parties dealing with him although in good faith, for the 
reason that it is the duty of every one who deals with a member of a 
commercial firm, out of the line of the business of the partnership, to 
require evidence of that partner’s special authority to bind his co-part- 
ners, and this at his risk and peril. 33 A. 1455. 

From a recent case decided by the Supreme Court of Maine, reported 
in 10 Central L. T. p. 388 (Johnson vs. Hersey), it appears that a bank 
held the individual note of one of the members of an insolvent firm who 
without the knowledge of his co-partner drew the partnership funds in 
the bank to pay the note, and that the Court decided that the character 
of the transaction was notice to the bank of the character of the funds, 
and that the attachment levied could be sustained by the creditors. 

In Caldwell vs. Scott, 54 N. H., the Court recognized the right of cred- 
itors to repudiate such diversions and to hold the delinquent parties 
responsible. : , 

It would be indeed cumbersome to quote authorities in support of a 
proposition of law so manifestly correct. 

It is immaterial whether the consignment and instructions be in one 
' - and the same or in different papers. If transactions so reprehensible 

and injurious to others concerned can be tolerated and enforced, when 

accomplished under cover of authority delegated by the same authority, 

the law eminently protective of partners and of partnership creditors 

becomes a delusion, easy to be successfully evaded. Partners and 

creditors would be unmercifully victimized by sanctified miscreants. 
The law never designed that such transactions should be upheld, and 

the argument urged by counsel of the garnishees is simply heterodox 
_ in the extreme. 

It is, therefore, ordered that our previous decree remain undisturbed. 





DIssENTING OPINION. 

FENNER, J. I do not controvert the correctness of the general prin- 
ciples announced in the majority opinion, but I think their application, 
under. the facts of this case, is dominated by superior principles of the 
law of mandate. 
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The bills of lading for the twenty-one bales of cotton, here in contro- 
versy, were enclosed to the consignees in letters signed in the firm 
name of Galloway & Burns, and giving the instructions to hold the 
cotton for account of W. H. Galloway to reimburse margins advanced 
or to be advanced upon certain future delivery cotton contracts which 
had been entered into for him. 


These letters, with the enclosed bills of lading, constituted the indi- 
visible mandate under which+the consignees received and held the cot- 
ton. They had the right to accept and act upon it as a whole. Until 
otherwise notified, they were not subjected to the duty of inquiring into 
the authority, but had the clear right to assume that the authority to 
ship the cotton included authority to direct the disposition of the pro- 
ceeds. A different rule would impose upon factors responsibility which 
the law has never contemplated. 

If the instructions were unauthorized, and if the firm or its creditors 
had asserted claims upon the cotton before the consignees had acted 
upon the instructions in such manner as to alter their position, then 
such claims might be enforced. But if acting in good faith upon the 
instructions, the consignees had made advances for Galloway’s account 
or otherwise incurred liabilities for him, before advised of the want of 
authority, they are entitled to protection. 

The case cannot be distinguished, in principle, from that of Bullitt 
vs. Walker, 12 Ann. 276. There, the bill of lading was in the name of 
John S. Mitchell “for account of William Walker,” and was accompa+ 
nied by a letter of instructions from Mitchell in these words: “I ship 
you to-day, per express, corn, which please sell for the best price you 
can and credit my account with the proceeds. Make account sales fer 
account of Wm. Walker.” 

It thus presents the clear case of an avowed agent shipping for ac- 
count of a named principal and directing the proceeds to be applied to 
his own credit. Certainly it will not be denied that the power of a 
partner, acting in the name of his firm to direct the application of firm 
assets to his individual credit, is at least as great as that of any other 

mandatary to make similar application of his principal’s property. 
Hence, the case fully applies. Now, in the case referred to, the con- 
signees, acting on the instructions, paid drafts of Mitchell beyond the 
value of the corn. Creditors of Walker then proceeded against the 
consignees by garnishment. 

The Court held that, having paid Mitchell’s drafts upon the faith of 
the instructions accompanying the shipment, before advised of any 

















NEW ORLEANS, MAY, 1884. 












Neble vs. Flower. 












want of authority, the consignees were entitled to protection, saying 

that although ‘‘the mention of Walker’s name in the bill of lading and 

letter of advice conveyed to the consignees knowledge of his interest,” 

: oF yet “the consignees had no mission to protect Walker from a misap- 
propriation of his funds by his agent, Mitchell.” 

In the same case, however, other garnishees who had received corn 
under like instructions but who had not sold it at date of garnishment, 
and who were not shown to have made advances on the faith of the 
shipment but sought to apply the corn to a former account, were held 
liable to the true owner’s creditors under the garnishment; though, 4) ge 
from this part of the decision, two of the ablest justices, Slidell and y 
Lea, dissented. a 

The question in the case, therefore, is whether or not, after the con- 

1 = signment and upon the faith of the instructions, the consignees, Kirk- 

. a patrick & Co., had made advances or incurred liabilities for W. H. Gal- 

‘loway before the garnishment? If so, to that extent they should be 
protected. 

Owing to the omission from the transcript, by consent, of the account 

of W. H. Galloway offered in evidence, we could not determine the 

_ dates of the advances made for his account, but I think the case should ad 

4 4 be remanded for the purpose of settling that point. 3 

For these reasons, I dissent from the opinion and decree. 
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Mr. Justice Todd concurs in this opinion. 
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The objection that the district judge has passed himself upon a case ordered to be tried by 

a jury, which was empanelled and sworn and present, will not be considered en appeal, 

where no bill was taken below to the course pursued. Silence amounts to a waiver, or 

to acquiescence . p 
The refusal of a district judge to admit any evidence; on the ground of irrelevancy, in sup- 

port of the allegations of a petition which discloses a cause of action, cannot be justified. 
Under such circumstances, the case will be remanded for further proceedings. 


4 ) PPEAL from ghe Civil District Court for the Parish of Orleans. 
" ae CL Monroe, J. 
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Geo. L. Bright and F. Kernan for the Appellant. 
G. L. Hall for the Appellee. 


Nicholls & Carroll on the same side. 
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The opinion of the Court was delivered by 
BermupeEz,C.J. The plaintiff enjoins executory proceedings against 
her, on notes issued by her in settlement of the purchase price of cer- 
tain real estate in this city, amounting in capital to $3500. 

She contends that those notes were extinguished by payments and 
compensation before they came to the possession of the defendant, to 
whom they were passed without consideration and to defraud her of 
her rights against the previous holder. 

She prays that the notes be so declared ; further, that the privilege 
and mortgage apparently securing them be annulled ; that she recover 
$1500 damages and that her injunction be perpetuated. 

The defendant at first filed an exception of no cause of action and 
next answered, resisting plaintiff’s demand, averring a valid title to the 
notes and security, concluding with a prayer for $5500 damages, in re- 
convention. 


































At plaintiff’s instance the case was ordered to be tried by jury. 


On the day of trial, objections resting on the ground of irrelevancy 
were urged to the admissibility of any evidence of plaintiff. The court 
sustained them, refused to admit any proof, and proceeded to render 
itself judgment of non suit on both the main and the reconventional ~ 
demands. 


From that judgment the plaintiff alone appeals. 


It appears that, after refusing to allow the evidence, the court did 

not permit the case to go to the jury, empanelled, sworn and present 

to try the same; but assumed to render the judgment stated and com- + 4 

plained of. = a 
In argument before this Court, our attention is called to this irregu~ 

larity by defendant’s counsel, who contends that the district judge had 

no right, after directing the cause to be tried by a jury, to wrest it from 

them and to pass upon it, himself, as he did. It is urged that this suf- 

fices to justify a reversal of the judgment and a remanding of the case. 

We do not think so. ¥ 


Nothing shows that the plaintiff objected below to the course thus ~ 
pursued. Silence on such an occasion amounts to a waiver of objection, 
or to an acquiescence in the correctness of the proceeding. It may be 7 
~ that on objection the judge would have receded and submitted the case 
to the jury, who undoubtedly would have rendered a verdict of dis- 
~ missal for want of proof by either party. Practically, the plaintiff has 
ustained no imaginable wrong and cannot be heard to complain. 
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MERITS. 
The facts averred by the plaintiff in her elaborate original and in 
her supplemental petition must be taken as true, for the purpose of the 
litigation, in its actual phase, and may be considered to be substantially 
the following : 
) That in 1872 the Life Association of America issued a policy of in- 
f # surance, whereby it agreed to pay plaintiff, in trust for herself and 
: x children, $10,000 sixty days after the death of her husband, if she sur- 
e - vive him, and to the legal holder if she do not ; but that if the insured 
; be living on the first of April, 1898, the policy would then mature and 
be paid to the legal holder of it. 
That, after payment by her of $3539 as premiums on the policy, the 
6 J association, without her consent, induced her husband to surrender the 
- policy, and accept, in lieu thereof, another for $5000, in 1878. 
That the company became insolvent on November 10, 1879, and un- 
able to comply with the terms of the policy; that this circumstance 
dissolved the contract and entitled the plaintiff to recover from the 











































‘ association the sum of $3539, paid as premiums. 
re That on October 2, 1879, previous to the insolvency, the plaintiff 
14 acquired from the association, as wife separated in property, the real 
estate seized, for $4500, one thousand of which was cash and the rest 
on time,-for which the notes sued on were furnished. ; 
4 That when the company became insolvent it owned these notes ; 
d | that its insolvency was known to the defendant; that the association 
it | had no right to transfer the notes to the defendant; that the transfer ss 
- ae was made without consideration passing and fraudulently, and was de- ¢ 
: : signed to prevent plaintiff from urging her claim against the company a 
- and thus defraud her, as also the other creditors. 
a 4 E The fundamental averment is: that the notes were extinguished by 
n -— payment and compensation, on the day of the insolvency, by the appli- 
- an cation thereto of her claim for the $3539 for premiums paid. 
a There was filed in limine no exception to the right of plaintiff to stand 
. | in judgment, or to the form of her proceedings. The only preliminary 
Pe defense set up was the exception of no cause of action, which was after- 
.: wards withdrawn. 
ae The defendant joined issue by answer, denying the pretensions of i 
ns plaintiff, and, reconvening, averred title in himself as administrator of 
- the succession of Hood; claimed title to the notes and security; as- 
- serted damages sustained ; concluding with a prayer for the rejection 


of plaintiff’s demand, for recognition of his title to the notes and secu- 
rity, for the dissolution of the injunction, with $5500 damages. 
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The grounds urged for the exclusion of all and any evidence are 
multifarious and difficult to formulate systematically. 

They constitute practically a double exception of no right and no 
cause of action. 

Reduced to their simplest expression, they appear to be: 

That the association is no party to the suit; that the defendant rep- 
resents neither it nor the minors Hood, whose title to the notes and 
security cannot be collaterally attacked ; that the suit is a disguised 
revocatory action; that it is barred by prescription; that plainfiff’s 
claim, whatever it be, cannot be set up in compensation, for the double 
reason that, at the time of the insolvency—November 10, 1879—the 
notes were not due and the claim set up in compensation was not liqui- 
' dated and of equal dignity ; that under no circumstances, even if all 
the allegations were proved, can the judgment sought be rendered. 

It is true that neither the association nor the tutor of the minors 
Hood is a party to this suit. It was unnecessary, under the exceptional 
features of the suit, to have connected them with it. 

The plaintiff in the executory proceedings is charged with having 
obtained the notes from the association without consideration, fraudu- | 
lently, to injure the defendant, the drawer thereof, a creditor of the 
concern, by depriving her, if possible, of her recourse against it. 


If those allegations be true, it.is clear that, as plaintiff herein as- 
sumes, with the consent of his transferror to champion his rights, it 
was superfluous to make him a party. A judgment against the osten- 
sible owner of the notes would bind the real pwner, either as to their 
ownership, validity or extinction. 


On the other hand, the defendant represents, as administrator, the 
succession of Hood, whose minors have only a residuary interest. A 
judgment against him necessarily will conclude them. The attack is not 
collateral; it is a direct one, as direct as it could be. 


The suit cannot be viewed, at this stage of the proceedings, as a dis- 
guised revocatory action. If it was irregularly brought, an exception 





to the form should have been filed in limine. If it is barred by prescrip- - 1 


tion, the plea should have been offered and the action of the court 
asked upon it. 


It was, no doubt, in the power of the defendant in injunction to have 
excepted to the right of the plaintiff of pleading her claim in compen- 
sation as a ground for the writ, for the reason that it is not of equal 
dignity. Had he done so, it is probable that this defense would have 
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been sustained ; but far from doing so, he has answered to the merits, 
0 denying the pretensions of plaintiff and averring his own, asking judg- 

ment on both demands. 

The suit, in its complex character, is a cross one, regardless of the 

- injunction, which becomes, by the pleadings, an incident, a feature of 
d minor importance, possibly one of utter insignificance on its merits. 
The defendant seems to concede that, had the demand been formu- 
“ lated as one in reconvention, the plaintiff in injunction, defendant in ex- 
le ecutory process, might have had a standing to revindicate some right, 
e 


as was necessarily done by the defendant in the case of the same asso- 


ss ciation vs. Levy, 33 Ann. 1203. 
| If it be trne that in such contingency she could have recovered, it is 


impossible to discover why, under the pleadings, in the instant case 
she is not entitled to some relief, merely because she proves her claims 
in compensation—a plea which the courts favor, as it rests on good 
faith and dispenses with unnecessary evidence in support of an admit- 
is @ ted claim. 


There exists, no doubt, a telling disparity between a demand in re- 






Z - 4 convention and one in compensation. The former may or may not 

‘® - admit the main demand; generally it denies it. The latter impliedly 
* confesses it. Whatever the difference be, however, it does not in the 
" least follow that a demand which might have been set up in reconven- 
122 tion cannot be formulated as one in compensation. When presented 
a under the last term, the main demand is admitted and the burden of 

proving extinguishment and consequent release from the principal obli- 

he 7 gation is then assumed by and rests upon the defendant, who sets up 
A = the plea invariably at his risk and ‘peril. 
ot It cannot be denied that, had the plaintiff expressly charged that the 

notes had been transferred to defendant after maturity, or even previ- 
8- ously, without consideration and for the purpose of defrauding her of 
nF her recourse against the company, they could not have passed, under 
p- - _” those circumstances, subject to those equities. It is true that she has * 
rt not done so formally, as to time ; but she has certainly averred broadly \ a 

enough to justify the admission of evidence to establish those charges. 

ve @ 4 The filing and the formal withdrawal of the exception of no cause of a 
n- @ action possibly admitted a right of action, and, on proof, a cause of . aa 
ial @ action. Tlie objections to the evidence on the ground of irrelevancy 
ve are kindred to those implied in the exception of no cause of action. The 






waiver of the latter is equivalent to an abandonment of the former. 
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We do not think that, under the issues, in the absence of any pre- 
liminary exceptions seasonably assailing the right and the cause of 
action, as well as t. e form of the proceeding, the evidence should have 
been excluded. ; 

This view of the case renders unnecessary a further consideration of 
other differences between the litigants. 

- It may well be that the plaintiff may fail in her proof; but it does 
seem that, if she can establish satisfactorily all her averments, she 
should be entitled, under the pleadings as they exist, to some relief, 
which cannot exceed the amount of the notes sued on. 

It is, therefore, ordered and decreed that the, judgment appealed 
from be reversed ; and it is now ordered and decreed that this cause be 
remanded to the lower court, to be further proceeded with according to 
the views herein expressed and according to law, defendant to pay 
costs of appeal: those of the lower court to abide the result of the suit. 




























Rehearing refused. . = 








No. 9192. 


Gus. A. BREAUX ET AL. Vs. THE RECORDER OF MORTGAGES. 


In a proceeding for a mandamus to compel the recorder of mortgages to cancel the inscrip- 
tion of tax mortgages, like in all other controversies, the test of the jurisdiction of the 
Supreme Court is to be fouud in the real amount in dispute, exclusive of interest. If the 
amount in capital of the taxes sought to be cancelled does not exceed $1000, the Supreme 
Court is without jurisdiction. 

Although accrued interests are likewise secured by the mortgages, they are not a component 
part of the matters in dispute within the meaning of the Constitution. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Houston, J. , 


Breaux & Hall for Plaintiffs and Appellants. 


J. O. Egan, Attorney General, John McEnery and W. B. Sommerville 
for Defendant and Appellee. 


On Motion To Dismiss. 
The opinion of the Court was delivered by 
Pocnk, J. The ground of the motion is that the amount in dispute 
is not sufficient to give jurisdiction to this Court. . 





The object of the proceeding was to compel the defendant to cancel 
the inscription of certain tax mortgages affecting property owned by 
plaintiffs, who are the appellants herein. The inscription complained 
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of included the State taxes of 1871, amounting to $387; for the year 

































of 1875, amounting to $217 50; and for the year 1876, amounting to $174; 4 
re making a total of $778 50. ( 
: In their petition, plaintiffs allege that these taxes, together with pen- 
of - alties and interests, exceed in real value $1800, and that therefore their 
actual interest in the controversy is equal to that amount. Hence, their 
T— | counsel contended that their “‘jurisdictional allegations” clearly bring 
ie 6 o- their case within the reach of our jurisdiction. 
f, 4 But allegations of “jurisdictional facts” are not the exclusive test of eet 
! a question of jurisdiction. ‘‘ The real amount in dispute, whenever the “a 
d | same can be legally ascertained from the pleadings and documents an- * 
je » & nexed, and not the allegations of parties, is to be the test of our jurisdic- 
to » a tion and shall be our rule in determining all such questions.” Wilkins 1 on 
“y ' # vs. Gantt, 32 Ann. 929. Applying this rule to the case at bar, we 
it, 4 find that the alleged sum of $1800 includes, taxes amounting in cap- 
; P ital to $778 50, and that the balance comprises penalties and interests’ 
as alleged by plaintiffs. rea 
Now, under the effect of section 15, of Act No. 98, of 1882, which j 
remits all penalties heretofore attached to delinquent tax bills for taxes 
due prior to January 1, 1880, and substitutes in lieu thereof interest of 
eight per cent per annum from the date that said taxes became due, the 
7 . i element of penalties is entirely eliminated from discussion. Hence, the 
he ‘< real amount in dispute is the amount of taxes in capital, bearing inter- 
me” 4 est from the dates at which the respective amounts became due, as 
a . hereinabove stated. 
This is virtually conceded by plaintiffs’ counsel, who suggest that a 
uy simple calculation of that interest ‘‘ will speedily demonstrate that the 


> sum of that interest, added to said principal taxes, exceeds $1000.” 
Their contention seems therefore to be that as the interest is secured 
by mortgage as well as, and as an accretion of, the principal of the tax, 
le » the amount in dispute necessarily includes accrued interests. 

But under the textual provision of the Constitution our jurisdiction 
only attaches when the matter in dispute, exclusive of interest, exceeds 
one thousand dollars. 

We know of no provision in the Constitution or in our laws which 
te om ; contemplates an exception to that rule in cases involving the erasure 
of inscriptions of tax mortgages, and plaintiffs’ counsel have pointed to 
no authorities in support of such a proposition. The argument that 






. interest on taxes must be included in the matter in dispute, because it 
. is alike secured by the mortgage which secures the principal tax, is not 






sound, 
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It might as well be argued that the interest accrued on a mortgage 
note, and which is secured by the same mortgage, could be considered 
as an element in the matter in dispute or as a test of jurisdiction. The 
reverse of such a proposition is too plain for discussion. 

But the position contended for by plaintiffs is not entirely new. It 
was considered in the case of the State ex rel. Forman vs. Recorder of 
Mortgages, 33 Ann. 14, which was also a proceeding for the erasure of 
an inscription of tax mortgages. In that case, the city of New Orleans 
had appealed from a judgment ordering the recorder to cancel a mort- 
gage for its taxes, amounting in capital to $584 88, on which interests 
had accrued up to $440. The city attorney urged that the two amounts 
together were sufficient to give us jurisdiction and should both be con- 
sidered as elements of the amount in dispute, but the Court held other- 
wise and dismissed the appeal, on the ground that accrued interests 
could not be considered as a component part of the “matter in dispute.” 

So we must conclude in this case, wherein the amount in dispute is 
the sum of $778 50, exclusive of interest. 

It is, therefore, ordered that the present appeal be dismissed, at ap- 
pellants’ costs. 














No. 9106. 


Miss Mary J. LEMMON ET AL. vs. Wm. L. CLARK, ADM., ET AL. 


When the tutrix of minor heirs, in her capacity as such, takes possession of and administers 
the estate of the deceased parent of the minors, without any appointment as adminis- 
trator, such act is equivalent to the entering into possession of the beneficiary heirs. 
The tutrix officially represents them alone: her possession is their possession; her acts. 
within her lawful authority, are their acts. Soye vs. Price, 30 Ann. 93. 

If the minor heirs are creditors of the estate of the parent, they cannot, on corfing of age, 
compete with other creditors, before accounting for the movable property and revenues 
of the estate which came into their possession through their tutrix and which, if con- 
sumed for their benefit, would extinguish their debt. 

Where an immovable has been donated to a wife by her parents by a private act, defective 
in form, that defect may be ratified and confirmed by subsequent acts on the part of the 
heirs of the donors, such as we think are established in this case: but, in any event, the 
husband who has held the property as the paraphernal estate of his wife and as her 
agent, cannot raise objections to her title or make his possession the basis of a prescrip- 

‘tive title. His heirs and creditors have no greater rights. 


PPEAL from the Twenty-third District Court, Parish of West 
Baton Rouge. Matthews, Judge ad hoc. , 


David N. Barrow for Plaintiffs and Appellees. 
Favrot & Lamon and Miller & Finney, contra. 
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The opinion of the court was delivered by 

FENNER, J. William W. Lemmon and his wife, Elizabeth Chism, 
died in 1863, leaving a large estate and three children, who were their 
sole heirs. The eldest, George C., was of age, but as he afterwards 
died and as his interest is inherited by the other two, he may be dis- 
missed from consideration. Mary J. Lemmon and Wm. W. Lemmon, 
the present plaintiffs, were minors. Their grandmother, Mrs. Elizabeth 
Chism, in 1863, presented a petition to the court of the parish, repre- 
senting the death of the said W.W. Lemmou and wife, and the minority 
of said children and praying that she be appointed tutrix, that an 
under-tutor should be appointed, and that an inventory should be taken 
of the estate of said deceased, 

An inventory was taken, Mrs. Chism, was appointed and contirmed 
as tutrix, and Jas. L. Lobdell as under-tutor, the former furnishing a 
bond for $25,000, with W. D. Winter, as surety. 

In her capacity, as tutrix, she took possession of all the property of 
the successions, and the record does not advise us that any further 
judicial proceedings were had touching the administration of the prop- 
erty until her death in 1877. 

In the meantime, J. W. Burbridge & Co., a creditor of W. W. Lem- 
mon, and of the community, brought suit against the tutrix and 
recovered judgment against her as possessing, in that capacity, the 
property of the succession of W. W. Lemmon, but not affecting the 
separate estate of Mrs. Lemmon, payable in course of administration. 

The inventory of 1863 exhibited, besides real estate and slaves,a . 
large amount of personal property belonging to the community, em- 
bracing, besides other items of furniture, plantation stock, ete., the 
following: $936 in U. 8. Treasury Notes; 195,000 pounds of seed cot- 
ton valued at $15,600; and “a package supposed to contain $13,000, 
Confederate money, and supposed to have been received from Chas. 
Parlange in an incomplete transaction about cotton and to belong to 
said Parlange.” : 

The other items of community movables above mentioned aggregate 
in appraised value, the sum of $4406 75. - 

Leaving out of view the package of Confederate money, it thus appears 
that the tutrix went into possession of nearly $21,000 of movable prop- 
erty, of which no account has ever been rendered. 


The real estate inventoried consisted of 640 acres of land comprising 
a plantation of which 320 acres undoubtedly belonged to the separate 
estate of W. W. Lemmon, while the other 320 acres are claimed as 


a / 
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belonging to the separate estate of his wife. The tutrix and, since her 
death, the heirs, have continuously enjoyed the whole of this plantation 
without any account of the revenues. 

As before stated, the tutrix died in February, 1877. Miss Mary J. 
Lemmon became of age in March, 1877. W.W. Lemmon was emanci- 
pated in January, 1878., 

In June 1882, Miss Mary.J. Lemmon filed a petition praying that all 
administrator be appointed to represent the succession ‘of her father, 
W. W. Lemnion, and that a new inventory be taken. W. L. Clark 
was accordingly appointed administrator and an inventory was taken, 
the sole property placed upon which is “320 48-100 acves of land with 
all the improvements and appurtenances thereon,” described as S4 of 
section 4, T 6. R. 11 E., and valned at $1600. 

The present suit is brought by Miss Mary J. and W. W. Lemmon 
against Clark, administrator, in which they aver that they have ac- 
cepted the succession of their mother and have renounced that of their 
father; alleging that the latter was indebted to the former in the sum 
of $12,625, with interest from date of death in 1863, being amount of 
paraphernal funds of their mother, received by him during marriage 
and not accounted for; and praying for a judgment against said ad- 
ministrator for said sum, with recognition of their legal mortgage on 
all the property of the father, dating from receipt by him of said funds 

Averring that Thomas D. Miller, successor and subrogee of J. W. 
Burbridge & Co., claimed to be a creditor of the succession and had an 

~ interest, they made him a party defendant. 

Miller resists the claims of plaintiffs on sundry special grounds: 

1. He claims that they have accepted the succession of their father, 
by sundry acts, which we need not notice more particularly than to say 
that we agree with the judge a quo in the conclusion that the acts re- 
ferred to were done under, and attended by, circumstances which 
negative the intent to accept, and that they are of a character which 
do not, of themselves and in absence of intention, necessarily involve 
an acceptance. 

2._He pleads peremption of the mortgage claimed by plaintiffs. 

The conclusion reached on the following point obviates the necessity 

_ of considering this question. 

3. Miller urges that plaintiffs, through their tutrix, having gone into 
possession of the entire estate of W. W. Lemmon, including movables 
far beyond the value of their claim, and having failed to account for 
the same or for the revenues of the immovables, their claim as creditors 
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her of said estate is extinguished and cannot be urged against the sole re- : 
ion maining asset of the succession to the prejudice of other creditors, 
without first accounting for those which have been received by them. 
Wd. Since the decision in the case of Soye vs. Price, 30 Ann. 93, this 
ci- S| position is incontestable. 
ci In that case, Mr. Justice Spencer, as the organ of the court, after a 
an a full review of the authorities, announced the following conclusions : 
rr, a “‘ Notwithstanding the numerous authorities cited from our earlier 
rk reports, we think it is now well settled that minors (who are beneficiary 
n, heirs of necessity) may come lawfully into possession of the estate of 
ih their deceased parent without there having been any previous adminis- 
of : tration thereof. In 4 Ann. 561, Labranche vs. Trepagnier, it was held 
to be settled that ‘the natural tutor or tutrix, as such, has a right to 
n 1 administer the succession of the deceased spouse, unless the heirs of 
age or creditors require the appointment of an administrator.’ This 
r was but the affirmance of the same doctrine in effect held by this Court 
n 3 in 1 Ann. 239; 2 Ann. 462; 3 Ann. 502. In Monget vs. Penny, 7 Ann. _ : 
f + 134, it was held that ‘the creditors of the wife need not provoke the 


“ 


appointment of an administrator to her succession, but may sue the ‘ 
natural tutor of its benefieiary heirs as its representative. See also to o7 * 
same effect 5 Ann. 180; 10 Ann. 534; 14 Ann. 641. These cases clearly 
recognize the right of the natural tutor of minor heirs of the deceased 
spouse, in absence of opposition, to take possession of his estate in his 
capacity as tutor, and to administer it, as other property of his wards, 
Sor their benefit. The possession of the tutor is the possession of the minor 

and all his acts are in the name and on behalf of his wards.” 

It seems almost needless to say that the use of the term natural tutor 
is merely an accident of the case, and that like principles apply to legal 
or other tutors. Indeed, in one of the cases quoted, the tutrix was the’ 
grandmother of the minors, as in the instant case. Succession of Story, 2 


= | 3 Ann. 502. 
3 4 The cases quoted by counsel for plaintiffs are all cases in which the 
; & tutor held in the dual capacity of tutor and executor or administrator, 


and it was there held that the functions as tutor were subordinated to 
. those of executor or administrator, in which latter capacity she directly 
represented the creditors. 4 La. 489. 20 Ann. 513; 1 Rob. 112; 30 
Ann. 743. 
But here the tutrix acted in that capacity alone, and under the doc- 


trine of Soye vs. Price, represented the minors only, held possession for 
them, and ‘all her acts are in the name and on behalf of her wards.” 






SUPREME: COURT OF LOUISIANA. 





Lemmon et al, vs. Clark et al. = 


—— 3 —_—$—$—$—$$ $$ $$ 





As representative of the beneficiary heirs in possession, creditors of 
the succession had the right to sue them through her and to recover 
judgment, restricted, of course, in its operation to the property inher- 
ited by them. Whatever she has received and appropriated of that 
property is, quoad creditors, a reception and appropriation by the heirs. 

’ If she has wronged the latter, they must look to her personally and to 
her bond; but, as against creditors, her acts are their acts as far as they 
were within her lawful powers as tutrix. 

Applying these principles to the case before us, we find that these 
plaintiffs, through their tutrix, have received and possessed this entire 
estate since the death of their father in 1863. Its presumable revenues 
are not accounted for. Its movables, of the value of $21,000, have been 
consumed or have disappeared. And now, at the end of twenty years, 
when nothing remains except a tract of unconsumable land valued at 
$1600, they seek to oust the recourse of a bona fide and indulgent cred- 
itor of their father thereon by springing their own claims as creditors 
of his succession. 

In face of their entire failure to account for the revenues of the plan- 
tation and to show that their tutrix did not actually realize from the 
movables, for their benefit, a sum at least equal to the amount of their 
claim, their pretensions cannot be countenanced. Their demand must 
be rejected. j 

4. We have considered the demand of Miller to the effect that the 
other half of the six hundred and forty acres of land appearing on the 
original inventory should be included in the last inventory of W. W. 
Lemmon’s estate. The evidence satisfies us, as it did the judge a quo, 
that this land was given by the parents of Mrs. Lemmon to the latter 
during her marriage, and was received and held by her husband as her 
separate paraphernal property; that, although the original act of dona- 
tion was defective in form, yet we consider that it has been validated 
and confirmed by sundry acts within the contemplation of C. C. 2274, 
not necessary to be here particularized, but referred to in the learned 
opinion of fthe’ judge ad hoc. At all events, it did not lie in the mouth 
of W. W. Lemmon, or his administrator or creditors, to deny his wife’s 
title, since it clearly appears that he received and held the property as 
hers. Still less can prescription be invoked in favor of his succession 

“or the community. 

He held the property avowedly as the paraphernal property of his 
wife and as her agent, as evidenced by numerous acts, but, particularly 
and conclusively, by his joining in an act of mortgage executed by his 
wife thereon as her separate paraphernal property. 
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The other relief asked by him must be denied, without prejudice to 
his right to demand satisfaction of his debt and sale of the property of 
the succession of W. W. Lemmon in the succession proceeding. ; 
It is, therefore, ordered, adjudged and decreed, that the judgment e é 
appealed from be annulled, avoided and reversed; and it is now or- 
dered, adjudged and decreed, that the demand of plaintiffs herein be 
rejected; and that the reconventional demand of Thos. D. Miller be 
also rejected, without prejudice to his right to provoke a sale of the 
property of the succession of W. W. Lemmon and satisfaction of his 
judgment by proper proceedings against said succession—plaintiffs and oe 
appellees to pay costs in both courts. 
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DISSENTING OPINION. 


PocuE, J. I dissent from that part of the opinion which recognizes 

the tract of land known as the ‘‘Clark Tract,” as the separate_property 

of plaintiffs’ mother—Mrs. Lemmon. In my opinion, that tract of land 

a is community property, acquired under the prescription of thirty years. 

; The act of dqnation fromJudge Chism to his daughter, Mrs. Lemmon, 

¥ relied upon by plaintiffs, was not made in the form required by law (C. 

. C. 1536), and could not make proof of the title claimed by Mrs. Lem- 
mon’s heirs. 

The alieged ratification by means of the Act ef May 24, 1853, does not 
justify the conclusion drawn from it. The language bearing on this 
point reads as follows: 

“‘Elizabeth Lemmon acknowledges to have received the following 
slaves and sunis of money during the lifetime of her father, to wit:” In 
the enumeration which follows, I find this item, which is the only state- 
p ment referring to this subject-matter: 

‘¢Paid for Clark’s land, $2500.” & 

The donation ratified by that language is not of the tract of land in ae 
question, but of a sum of money used towards the payment of the land. 
> The result of: that act may be to show a credit of $2500 for paraphernal 
- funds in behalf of Mrs. Lemmon against her husband—but surely not 
—_— to show a ratification of a donatign of land. Under that construction, 
and the language of the act admits of no other, the record is barren of ae 
any proof of separate title in Mrs. Lemmon, and the possession of thirty ~ 
years being the only element of title, my conclusion is that the tract of " 
land became, and should be treated as, community property. As such, 
it is affected with Miller’s mortgage. 

Rehearing refused. 
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No. 7989. 
PETER MONTFORT, FOR THE USE OF HIS MINOR. CHILD, JOSEPHINE 
MontTFoRT, vs, PETER SCHMIDT. 

A peremptory exception to the plaintiff's want of capacity to sue cannot be pleaded after 
answer filed. 

Where a child of tender years is injured by running under a mule which is being driven at 
an ordinary trot, and without negligence by the driver, no recovery can be had for dam- 
ages because of injuries suffered by the child. 

PPEAL from the Fourth District Court for the Parish of Orleans. 
Houston, J. , 


Braughn, Buck & Dinkelspiel for Plaintiff and Appellant. 
Chas. F. Claiborne for Detendant and Appellee. 


The opinion of the Court was delivered by 

MANNING, J. The action is by a father for the use and benefit of his 
minor child to recover damages for injuries received by her through 
the fault and negligence of a minor son of the defendant. 

The mother of the injured child had died before the @stitution of the 
suit. No exception to the capacity of the plaintiff was made in the 
lower court, but it is here pleaded by way of peremptory exception 


that the father as such cannot represent his minor child until and unless 
he has qualified as her tutor. 

Pretermitting any expression of opinion whether this exception may 
be pleaded for the first time in this Court under art. 902 of the Code of 
Practice, it is sufficient to say that the privilege of pleading it was 
waived by filing an answer. Gibney vy. Fitzsimmons, 5’Arn. 253. The 
case does not fall within the rule applied where there isa total want of 
any legal right whatever in the suitor, as was held in Brown v. Saul, 4 
Mart. N.S. 434; Union Bank v. Dunn, 17 La. 234. 

A cart driven by the defendant’s son was coming up Dauphine street 
toward Canal, and was on a tramway track, and was met by another 
cart near the intersection of St. Ferdinand street. The child of the 
plaintiff, a girl of five and a half years, attempted to cross the street 
with a companion three years oldey. She had gone over half across 
when finding herself about to encounter the other cart she turned, and 
in the effort to escape, became entangled in the legs of the mule driven 
by the defendant’s son, and received severe and lasting injury. Her 
companion escaped. 

The cart was not driven fast or in a reckless manner. The mule was 
at an ordinary trot, or as the principal witness says. neither very fast 
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nor very slow. - He saw the whole affair and says the driver could not 
have stopped in time to have prevented the accident, and this inability 
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ve was not on account of reckless or even negligent driving, but because 
ma the child in its perturbation had run headlong under the mule. ees 
The occurrence is lamentable, for the child is in all probability per- es 
| at : manently disabled, but the contributory negligence is apparent. A ey 
uu = child of such tender years is constantly liable to injury if allowed fo 
run unattended in the streets. It is true this particular street is not a Hi 
no. 2 crowded thoroughfare, but a tramway car passes and increases the pre- 


caution at all times necessary. The effort to fasten upon the driver, a 

lad of eighteen years, negligence by carelessness and inattention failse 

The older girl, more self possessed, crossed safely, and the younger re- 

ceived the injury because she turned and in her fright ran under the ae 

mule. We do not think a recovery can be had under those circum- ‘. 

. a stances. Hubener v. N. 0. & C. R. Co., 23 Ann. 492; Klein v. Cres. C. 

is R. Co., Ibid, 729; Sherman and Redtield on Negligence, §48, 50; 2 








th . Thompson on Negligence, §1129, 1140. 
, The verdict of the jury seems to have recognized this condition of 
- things, since they gave only one dollar as damages. 
“ . 
‘3 b. It is therefore ordered and decreed that the verdict of the jury is set 
i. aside, the judgment of the lower court thereon is avoided and annulled, 
and that there be now judgment in favor of the defendant rejecting the 
, . = plaintiff’s demand and for costs. ' 
f ‘ 
8 
. : 
f : 
L No. 9096. 


J. W. DEMAREST vs. W. J. BEIRNE. 


bial 


An appeal lies from the ruling of a distyjct judge increasing the amount previously fixed for 
the bond to be furnished for a devolutive appeal. although the matter be within the dis- 
cretion of such judge. f ; 

: ° The main demand being appealable all orders and decrees made in the suit, whether before 

«(9 or after judgment, are revisable by the appellate court. 
; Such ruling is not a final judgment requiring signature. It is a mere interlocutory order 

> which might work irreparable injury. 
r. ’ Filing of a bond in accordance with an order of appeal does not divest the jurisdiction of the 
; inferior court over questions affecting the sufficiency of the bond; and it matters not 
é whether the insufficiency result from an etror of the judge or from default of a party. 

4 4 Where the inferior court has inadvertently fixed the bond for a devolutive appeal at a sum 
less than the actual costs, it may, on discovery of the error, amend the order and require 
sufficient security . . 
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PPEAL from the Civil District Court for the Parish of Orleans. 
Rightor, J. . 


Singleton, Browne & Choate for Plaintiff and Appellee. 
>. 9 
W. 8S. Benedict and A. J. Murphy for Defendant and Appellant. 


On Motion TO DisMiss. 


The opinion of the Court was delivered by 

Bermupez, C.J. The appellee asks a dismissal of this appeal for 
the reasons: 
_ That the matter involved is unappealable, as the decision of such a 
case is within the exclusive discretion of the district judge and the sum 
is less than $1000. 

That the judgment complained of, if a definitive judgment, is not 
signed and, therefore, inchoate and if an interlocutory order, works no 
irreparable injury. ; 


The judgment in question ‘was rendered after the decision of the 
cause on its merits. It increases the amount previously fixed by the 
court, as that of the bond to be furnished, on an order allowing a devo- 
lutive appeal, | 

The appeal had been granted on the fixing of a bond for $200; but 
subsequently, on a rule by plaintiff, the court amended the order by 
increasing the amount of the bond to $900, directing the appellant to 
furnish it within a given delay, and providing, in default, that the 
appeal shall be dismissed. 

The defendant in the case and in the rule, then obtained a suspen- 
sive appeal from this decree, on his giving a bond, which was furnished. 

It is this appeal which the plaintiff now seeks to have dismissed, for 
the reasons stated. 

It cannot be denied that the fixing Of the amount of a bond to be 
furnished for a devolutive appeal is 4 matter within the discretion of 
the judge a quo; but that discretion, like all others with which judicial 
officers are vested, must necessarily be a legal and not an arbitrary dis- 
cretion. In case of abuse of that power, the action of the lower judge 
in. an appealable case, is revisable by the appellate court, when pre- 
sented in a proper form, just as it is reviewable in cases in which the . 
sufficiency of bonds and of sureties is primarily passed upon. Where 
it is found that the power has been improperly exercised, the Supreme 
Court can correct the error and afford adequate relief. 
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In the recent case of the State er rel. Miiller, ante p. 189, we had ocea- 
sion to consider a kindred question and to review the action of a dis- 
trict judge, fixing, as the amount of a bond of a devolutive appeal, a 
sum which, at first blush, appeared to be excessive ; but, as there were 
no data in the record, to enable us to state what the amount should 
have been fixed at, we expounded the rule of law for the guidance of 
lower courts in such matters and left the district court free to recon- 
sider his decree and to take proper action. 

We, therefore, have the power to review such decrees by courts a qua ° 











































fe 
% and the exercise of that power can consequently be lawfully invoked a 
ha at our hands. ; fen ; 
im It is not correct to say that the matter is not appealable, because the : 
amount “involved ” is less than $1000. 
ot % There is no dispute that the main suit-is appealable. Being such, a 
no all orders therein made, are necessarily appealable, as accessaries fol- 
low the principal, particularly such decrees as might defeat the very 
right of appeal. 

he The order is not to be viewed as a final judgment. It is not, there- 
he : fore, to be signed, as definitive judgments, which pass upon the merits 
0- of a controversy, are required to be. 

. = It is simply an interlocutory aecree which remains under the control 
Mt of the district judge and which, should it remain unaltered and not 
iy . 2 complied with, might cause the appellant an irreparable injury, which 
0 : would consist in the dismissal of his appeal. 
6 | a The motion to dismiss is without merit and is denied, with costs. 
‘ On THE MERITS. 
: Defendant obtained an order for a devolutive appeal from a judgment : oh 
. - a on the merits of this cause on a bond for costs fixed by the order at ‘ 

3 two hundred dollars. i 
‘ ; @ Plaintiff, alleging that the costs far exceeded the amount, filed a rule 

: 7 to amend the order of appeal by increasing the amount of the bond, 
a i; and, in default of the additional security being furnished by defendant, 
sto -dismiss his appeal. 


The judge a quo, after hearing the parties and after appointing an 
expert whose report exhibited costs to the amount of nearly nine hun- 
dred dollars, rendered judgment amending the order of appeal so as to 

fix the bond at nine hundred dollars, and requiring the defendant to 
- 3 comply therewith within five days, under penalty of dismissal of his 


appeal in case of default. &. 
42 
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From this judgment the present appeal is taken. 

‘To the general rule that, after compliance with the order of appeal 
by filing bond, the jurisdiction of this Court attaches and that of the 
lower court is divested, there exists the well recognized exception that 
the jurisdiction of the latter continues for the purpose of inquiring into 
and determining the sufficiency of the bond. State ex rel. Fairex vs. 
Judge, 33 Ann. 928; Dumas vs. Mary, 29 Ann. 808. 

It is perfectly clear that a party is not entitled to a devolutive appeal 
under the law, without furnishing a bond for costs. 

If the judge of the inferior court has improvidently tixed the amount 
of the bond at a sum less than the costs and may not amend the same 
after discovery of his error, we are at a loss to conceive how such 
error could be remedied. Certainly no proceeding in this Court could 
acecmplish the result, since, without inquiring into facts dehors the, 
record, we could not obtain the information on which to base our action. 

Thus the anomaly would be presented of a party enjoying a right 
without performing the conditions upon which alone the law grants it 
to him. 

In matters of this kind, where the duties of the judge are defined by 
law, he.is bound to obey the law, and if he discovers that he has inad- 
vertently departed from its injunctions, he is not precluded from cor- 
recting his error. 

It matters not whether the bond is insufficient through mistake of the 
judge or default of the party, the law must be complied with, and it 
lies within the province of inferior courts to see that parties who appeal 
to this Court shall comply with the legal conditions precedent to the 
exercise of such right. 

As to that portion of the order appealed from which purports to 
dismiss the appeal already in this Court in case of non-compliance within 
the stipulated delay, we shall treat that as mere surplusage, being a 
matter necessarily for the action of this Court, when failure to comply 
with such order shall be properly brought to our notice. 

Judgment affirmed. 

Rehéaring refused. 








No. 9029. 3 


Succession OF WILL STEVEN. 

Testamentary dispositions, by which the testator provides that his estate is to remain under 
the control and administration of his executor for an indefinite length of time, to be 
preserved for the persons instituted as legatees by the will, and by which he directs that 

a part of his estate shall be paid over to the minor children of one of the legatees after 
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they become of age and marry r3putably, show a manifest intention to create a trust 
estate, which is considered in our jurisprudence as a jfidei commissum. and are therefore 
void under the laws of Louisiana. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Monroe, J. 





A.J. Lewis for the Heirs, Appellees. 
Jas. I). Hill for the Executors, Appellants. 





The opinion of the Court was delivered by 

Pocus, J. This litigation involves the validity of the will of the 
deceased, which is attacked by his two sisters, his sole legal heirs, on 
the ground that it contains substitutions and fidei commissa in contra- 
vention of the laws of this State. 

The will reads as follows: 

“NEw ORLEANS, November 30th, 1880. 

“1, William Steven, being of sound mind and having a realistic idea 
of the uncertainty of human life, do hereby make this my last will and 
testament, viz: I give and bequeath to Richard Michael O’Brien and 
William Priestley Richardson, jointly, or in the event of the death of 
either, to the survivor, individually, all real and personal property of 

eWhich I may die possessed, hereby giving them full and complete 
seizin and possession of the same (to manage and arrange as they may 
see fit), but in trust, however, for the use and benefit of my sisters, 
Mrs. E. P. Armstrong and Miss Jess Steven, as also the children of the 
former. 

“My object is first to preclude the possibility of their suffering for 
want of necessaries or comforts of life, as far as possible. Amd second, 
to guarantee as good an education to the children as may be, but not 
more than one thousand dollars of principal or interest shall be dis- 
bursed in any one year. Each of the children on coming of age, and 
marrying properly and reputably, shall receive one thousand dollars. 
I trust that Miss Jess Steven may in future take some interest in the 
rearing of her sister’s children. 

*‘T desire that my executors as above shall pay themselves for their 
services and they shall make a fair and equitable adjustment of such 
claims as may be brought against me for medical services and other 
expenses, connected with my injury or otherwise. I know of none, 
however, except for medical services and an amount to Mr. John A. 

Morris. I shall endeavor to leave intelligible memorandums of all 
business matters, etc. 
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“My executors are authorized to close up my estate any time and in 
any way they may deem proper, after ten years shall have elapsed 
after my death.” 

“TI desire that £5 tw £10 per annum shall be remitted to my aunt, 
Mrs. Janet Steven, in Scotland, as long as she lives. 

“T have no forced heirs. Mr. John A. Morris disbursed, I presume, 
$1200 or more on my account while I was lying ill and disabled in New 
York. All this is wntten and signed by me this thirtieth day of No- 
vember, 1880. WILL STEVEN.” 

The defense of the executors is a general denial; and they are ap- 
pellants from an adverse jndgment. 

The striking feature of the will is the manifest intention of the testa- 
tor to establish a trust estate, to be held by the executors and to be 
preserved by them for other persons, a disposition which has uniformly 
been treated in our jurisprudence as a fidei commissum, and.always held 
as falling under the prohibition contained in article 152 of the Civil 
Code. 

This proposition flows so clearly by the mere reading of the will that 
it needs no argument in its support. An attempt to demonstrate it by 
reasoning and legal deductions would involve the proof of a self-evi- 
dent proposition and would be a useless waste of time. Arnaud vs. 
Tarbe, 4 La. 506; Clague vs. Clague, 13 La.6; Rachal vs. Rachal, 1 
Rob. 115; Ducloslange vs. Ross, 3 Ann. 432: Succession of Foucher, 30 
Ann. 1017 ; Beaulieu vs. Ternoir, 5 Ann. 480. 

In the case of Clague, cited above, this Court said : 

“A disposition by which the property of the estate is to remain in 
the hands of the executors until the majority of the testator’s children, 
one of wh$m is under ten years of age, cannot be distinguished from 
one that would authorize the executors to preserve for or to return the 
estate to them at the period of the majority of the children and heirs.” 
“Such a disposition is indeed a fidei commissum, or trust which the law 
forbids.” 

In the will now under consideration, the testator contemplates that 
the estate shall be held in trust at least until the children of one of his 
sisters shall have become of age and shall marry properly and reputa- 
bly ; thus incorporating a disposition clearly reprobated by the law. 

If the necessities of the case required, it could be shown that the will 
is farther obnoxious to our laws because it also contains a substitution ; 
but such an argument would serve no useful purpose, and we pretermit 
the discussion of that point, which would at most be a cumulative 
reason for the conclusion which we have reached. 
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The district judge annulled all the dispositions of the will which were 




















































ie repugnant to our laws, recognized opponents as the legal heirs of the 
' deceased, and ordered that they be put in possession of all the prop- 
nt, q erty of the succession. But in so far as the dispositions in favor of his 
aunt, Miss Janet Steven, are concerned, he did not pass upon the same, 
8) and required opponents to furnish a bond, under the provisions of ae 
re articles 1012 and 1671 of our Code. The heirs complain of that part of ; 
“e the judgment, and urge that it be amended in that particular. 
| The judge correctly held that, as Miss Janet Steven was not before 
p- the court and had not been made a party to the suit for the nullity of 
the will, he could not legally pass upon her rights under the will. 
i Hence he committed no error in exacting a bond from the heirs as a 
¥ condition of their obtaining possession of the estate. The motion to 
ly | amend must therefore be denied. ‘ 
id Si Judgment affirmed. 
il a 
+t No. 9015. 
y . a SvccessION OF GAYLE Woops. 
i- 4 ; An opponent who does not dispute the correctness of any of the items of an administrator's 
5. c _ account, but simply claims to be placed thereon for a larger amount, has no interest to 
1¢ | attack a judgment of homologation on the ground that proof was not administered of the 
0 } correctness of the account. : 
The rulings of an instance court on the admission or rejection of evidence are not subject to Mes 
review by this Court in absence of exception reserved thereto. 
The correctness of the jadgment appealed from must be tested by the law and the evidence 
" upon which the court acted, in ab of excepti to rulings made in course of the 
4 trial. 
? PPEAL from the Civil District Court for the Parish of Orleans. 
: Monroe, J. 
ep 4 
/ A. B. Philips and Albert Voorhies for the Appellant. Bd 
y @ W. 8. Benedict and A. J. Murphy for the Appellee. ee 
| = ‘ The opinion of the Court was delivered by 
5 7 ; FENNER, J. The administrator’s account was filed on December 21, 


’ 1882. Several oppositions were filed. On January 2, 1883, after due 
advertisement, judgment was rendered homologating said account so 
far as not opposed. 

On March 7, 1883, M. Scooler filed an opposition, in which he averred 
that he was a creditor of deceased in the sum of $252; that he had sup- i 
posed his claim had been correctly placed on the administrator’s ac- 
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count, but had since discovered that he had been placed thereon for 
the sum of $52 only; that he was entitled to be placed there for the sum 
due him; and his prayer was “‘to be allowed to file this opposition nunc 
pro tune and to be placed on said account for the sum of $250, and for 
general relief,” etc. 

It will be observed that the opposition raises no issue as to the regu- 
larity of the proceeding on which the judgment of partial homologation 
was founded, nor as to the correctness of any items of said account 
except his own, and that the cole relief sought is to have the latter 
increased. wre 

The case came on to be heard on the oppositions and the final homo- 
logation of the account. Scooler appeared and offered to prove up his 
account. Counsel for administrator objected on the ground that, hav- 
ing been placed on the account and having filed no timely opposition, 
and the account having been homologated so far as not opposed, it was 
then incompetent for Scooler to prove himself a creditor for a larger 
amount. This objection the court sustained, reserving Scooler’s right 

‘to establish the verity of his claim as placed on the account. 


This ruling was twice made by the court and, in neither case, was 
any exception reserved thereto in any form. 


After hearing, a final decree was rendered, passing on the various 
oppositions excépt Scooler’s, which was passed sub silentio, and con- 
cluding that “the account herein filed be amended in accordance with 
this judgment and, as amended, that it be approved and homologated, 
and that the funds be distributed accordingly.” 


Scooler then appealed from the two judgments, viz: Ist. The judg- 
ment homologating the account so far as not opposed; 2d. The final 
judgment of homologation. 

His attack here is directed mainly against the first judgment, on the 
ground that the record exhibits neither testimony of witnesses taken in 
writing, nor list of documents produced, nor any proof of any kind of 
the correctness of the account, as required by C. P. 1042. 


Conceding, argumenti gratid simply, that such an objection to this 
judgment might have force under some circumstances, the question 
presents itself, what interest has appellant to raise it when he presents 
no issue as to the correctness of any of the items of said account, except 
that in favor of himself, which he claims should be increased? What 
does it matter to him whether the correctness of the account was sup- 
‘ported by evidence, if he does not dispute its correctness? 
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justify the allowance of his claim. 
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But, even beyond this, how would it avail appellant to disturb the 
first judgment, unless the first judgment of homologation was also set 
aside? 

He points out no error in the last-mentioned judgment, except that . 
it fails to sustain his opposition. But the judge had pefore him, and 
we have before us, no evidence upon which his opposition could be sus- 
tained. It is true that evidence to that effect was offered, but it was 
excluded by the judge. Even if erroneous, which we do not decide, 


_ that ruling, not having been excepted to, was absolute and final, and 


upon the most elementary principles is not subject to review by this 
Court. The case stands precisely as if no such evidence had been 
offered. It follows that, upon the evidence before him, the judgment 
rejecting appellant’s opposition was correct. 

However strong our inclination might be to relieve appellant, we are 
bound to maintain regularity of precedence and to decide issues as pre- 
sented. 

We observe that another party, who was an opponent in the lower 
court, has filed in this Court an answer to the appeal, in which he prays 
an amendment to the judgment. 

The amendment asked is one that does not affect che appellant and 
has no connection with the subject-matter of his appeal. It is simply 
an attempt to disturb the judgment as between co-appellees, which is 
not permitted. 


Judgment affirmed. / 





On APPLICATION FOR REHEARING. 


BERMUDEZ, C.J. It is impossible to conceive how the appellant can 
justly complain of the decree herein made. 


He appeals from two judgments: one homologating, as far as not 
opposed, an account on which he was placed for part only of his claim 
and which he had not seasonably opposed; and another which disposes 
of other oppositions but fails to pass, and therefore ignores the opposi- 
tion filed by him after the qualified homologation. 


The grounds on which he asks the reversal of the first judgment are 
that he was not placed on it for his full claim and that there was no 
proof administered in support of the items of the amount which tlie 
court was asked to approve. 


He should have made a timely opposition and adduced evidence to 










SUPREME COURT OF LOUISIANA. 


Herwig vs. Creditors. 








He has not established, in the mode required by law,'that the judg- 
ment was rendered without proof. If he could be heard to say so, his 
own claim, allowed in part, should be rejected. 

The certificate of the judge, issued after the appeal had been obtained 
and perfected, does not meet the requirements of the law and cannot 
be considered. 

The certificate of the clerk is complete. We must presume, in the 
absence of legal evidence to the contrary, that the district jydge did 
not render a judgment without proof to support it. The presumption 
is not rebutted in this case. 2 


It is not for us to suggest how the appellant should have proceeded 
to have established the absence of proof complained of; but it would 
appear that Articles C. P. 602 and 603, which relate to statements of 
facts, before appeal, may have some significance on the subject. 


We are at a loss to perceive how the judgment ignoring the unsea- 
sonable opposition can be reversed. The district judge had a right not 
to notice it, as it was not rightly in court, Besides, there is no evi- 
dence to support it, beyond the allowance ou the account. The exclu- 
sion from the transcript of the bill of exception which the appellant 
claims to have taken to the refusal of the judge to hear evidence fur- 
ther, is not to be attributed to us. 

Rehearing refused. 
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L. E. anp E. F. Herwie vs. THErR CREDITORs. 


Even thongh the meeting of creditors convened to vote on a respite has been formally closed 
by the Notary after having been adjourned from day to day, each day receiving votes, 
yet if other creditors present themselves on the next succeeding day, before the proces 
verbal has been returned to court and within the ten days from the opening, their vote 
should be received. , 

In ascertaining what is a majority of creditors in number and amount, those alone who ap- 
peared at the meeting. proved their claims, and voted aré to be reckoned. None other. 
whether on the bilan or not, are to be taken into account. 


, PPEAL from the Civil District Court for the Parish of Orleans 
Monroe, J. 


Charles Louque, for the Appellant. 
Jas. B. Guthrie and J. Q. A. Fellowes, contra. 
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The opinion of the Court was delivered by 




































dg- 
his MANNING, J. This is an appeal from a judgment refusing a respite 
and decreeing a cessio bonorum. 
ned The meeting of the creditors was held before a Notary on Oct. 15th 
not — and was adjourned from day to day, some creditors appearing each day 
7 and voting. On the 20th. the Notary appears to have supposed that 
the no one else was coming, and he formally closed the meeting and 
did summed up the result, but on the next day more creditors appeared 
ion @& and voted, and the final result was that of forty-four creditors repre- 
; senting $8,336.77 debts, twenty-seven representing $4,414.81 voted for 
led e | arespite. The votes of the last-appearing creditors were properly . 
nla & received. They were tendered before the proces verbal was returned to 
of court, and the meeting was*closed before the tenth day. Rev. Civ. 
Code, art. 3090. ae 
The lower judge refused the respite, and he was right as the law had \ 
ugh been interpreted up to that time, but this court has since adopted the . 
gs: ‘ construction that in estimating the majority in numbers and amount of 
7 creditors, those alone are to be reckoned who have appeared at the 
“63 meeting, proved their claims and voted. Anderson v. Creditors, 33 
ay Ann, 1155. 
ai F The number of creditors voting was not a majority of those placed 
on the schedule, nor did they represent more than half of the amount 
of debts, but those creditors who did not attend and vote are not to be 
counted in ascertaining what is a majority either in numbers or amount, 
It is therefore ordered and decreed that the judgment of the ,lower 
court is reversed, and the proceedings of the creditors’ meeting are 
homologated, and a respite is granted the petitioners as prayed for, thé 
appellees to pay costs. “ 
ed — 
es, 
ces No. 9189. ‘ 
Ks i t THE STATE OF LOUISIANA Vs. FRANCOIS BAYONNE. 
P- 4 The words ‘‘ goods and chattels” are not sacramental in an indictment for larceny. The 
er; g y word ‘‘ property “ used is generic and implies personal property, goods‘and chattels. a 
4 . PPEAL from the Eleventh District Court, Parish of Natchitoches. > — 
ns “ Pa Pierson, J. ; reer 


J. 0. Egan, Attorney General, and D.C. Scarborough, District Attor- re 3 
ney, for the State, Appellee. 


Ponder & Ponder for Defendant and Appellant. 
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The opinion of the Court was delivered by 

BERMUDEZ, C.J. The accused appeals from the judgment, rendered 
on a verdict of conviction, sentencing him to one year at hard labor, 
on a charge of larceny. . 

He complains, in his motion in arrest, that the indictment is defective. 

The charge is couched in the following language : 

“Did féloniously steal, take and catry away, one pistol of the value 
of ten dollars, the property of J. J. Garland.” (The name of the owner 
was subsequently replaced, by amendment, by that of William Powell.) 

The objection is that the indictment does not contain the words: 
** goods and chattels” which are alleged to be sacramental, in all prose- 
cutions for larceny. 

In overruling the motion to quash the district judge properly said : 

“‘ The language employed does not admit of two interpretations and 
imports a charge of larceny. The property alleged to have been stolen, 
viz: a pistol, is necessarily personal property or chattel.” 

Indeed, the word “‘ property” used is generic and implies the words 
‘goods and chattels.” 

In the case of State vs. Odem, 11 Tex. 17, it was expressly decided 
that the indictment that charged the larceny of one piece of domestic 
as “the property of ” was good, notwithstanding the omission of the 
words “ goods and chattels.” 

On the other hand, it has likewise been held that, charging the lar- 
ceny of bank-bills as “‘ the goods and chattels of A” is sufficient, without 
alleging that they were the “‘ property of A,” the word chattel denoting 
property and ownership. Waterman, C. D. p. 392, No. 221. 

In the case of State vs. Carter, 33 A. 1214, the present Court has 
ruled that the description of the thing stolen, in an information for 
larceny being: ‘“‘one hog, the property of A B,” is sufficietit. See 
authorities there cited. 

Judgment affirmed. 


\ 








No. 8843. 


ADELIA DENNY vs. R. K. ANDERSON. 


The rule which strikes with nullity the purchases by attorneys-at-law of litigious rights 
which fall under the jurisdiction of the tribunal in which they practice. will apply to 
purchases made by attorneys who reside in a different parish or district from that in 
which sits the court in which the suit originated. Tne fact that the attorney has never 
practiced in that particular court will not shield him. 
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: PPEAL from the Eighth District Court, Parish East Carroll, 
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Breaux & Hall for Plaintiff and Appellant. 

ive. J. M. Kennedy for Defendant and Appellee. 
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ner The opinion of the Court was delivered by 

ll.) | Pocnk, J. This is a suit on a promissory note for $2000, alleged to . 
ds: @ have been, executed by the defendant to the order of plaintiff’s father, 

se- and to have been subsequently acquired by her in good faith, and to 


have been thereafter lost. 
id: F The defense is a denial of the plaintiff’s ownership of the note, wa 
coupled with the allegation that if she has a title to the same, it was 


ind 

en, acquired after maturity, and that plaintiff is amenable to the defenses 
of compensation, which the defendant proceeds to set up against the 

rds | original payee of the note. 

a Pending this litigation, plaintiff made a transfer of all her rights and 
led ; interests in the note to W. R. Mills, Esq.,a member of the bar, residing 
tic in the city of New Orleans. 
the ae Plaintiff then filed a supplemental petition, in which she was joined 

; by Mills, setting forth her transfer to him, suggesting’a notice of the | 
ar- transfer to the defendant, and praying that Mills be subrogated as 
ut plaintiff in the cause. 
ng That petition is styled an “amended petition and petition of inter- 

vention.” Judgment was rendered against plaintiff; whereupon plain- 
a8 tiff prayed for and obtained an order for a devolutive appeal on a bond 
‘or of fifty dollars. 


ee a The appeal bond in the sum fixed by the order is executed by W. R. 
7 Mills, styling himself an intervenor. 
On that ground appellee has predicated his 


Z Morion To Dismiss. 


He urges that the order of appeal was obtained by and granted to 
plaintiff and not to the intervenor. Hence, he argues that there is no 
appeal as to plaintiff because she has furnished no bond; and that 
> & there is no appeal as to intervenor because he has obtained no order of f 
ts appeal. 
The fallacy of this argument consists in the conception that the true > ~ ite 
character of a party to a suit must be tested by the style or name which ; 
he assumes or by which he is described in the record. 
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Such is not the case; and courts cannot adopt a rule which would 
convert a party plaiatiff, as Shown by his own pleadings, into an inter- 
venor or any other appearer. 

The legal result of the petition of Adelia Denny, the original plain- 
tiff, suggesting her transfer to Mills, who joined in the statement and 
in the prayer to be recognized as the owner of the claim in suit, was to 
make him the real and only plaintiff in the case. His legal attitude in 
the cause could not be, and was not, affected by the fact that his peti- 
tion was erroneously endorsed as a petition of intervention, or that 
he was misnamed as an intervenor in several parts of the record. 

He was therefore the plaintiff who was cast in the suit, who obtained 
the order of appeal, who furnished the appeal bond required by the 
order, and who is now the appellant before this Court. Hence, the 
motion to dismiss-must be disallowed. 


On THE MERITs. 


In a supplemental answer the defendant urged several other grounds 
of resistance, one of which is sufficient to defeat plaintiff Mills’ right of 
recovery. 

That presents the nullity of his purchase of a litigious right, which 
falls under the jurisdiction of the court in which he practices his pro- 
fession of attorney-at-law, under the provisions of article 2447 of the 
Civil Code. 

The claim which he purchased from Adelia Denny was in suit at the 
time of his purchase,-and payment was resisted on serious grounds of 
defense. These circumstances actually demonstrate that the claim was 
a litigious right. 


The record shows that W. R. Mills, Esq., is an attorney-at-law resid- 
ing in New Orleans, practicing his profession in the courts of this State. 
True, the record fails to show that he has ever practiced in the courts 
of the parish of East Carroll, but such an incident as having practiced 
in that. parish is not necessary to render him amenable to the prohibi- 
tion contemplated by the Code. The claim falls within the jurisdiction 
and is actually under the judicial action of this Court, in which it is 
shown that he has been for years a prominent practitioner. 


The reasons which have prompted this litigation apply with equal 
force to attorneys who reside in the different parishes in the State, and 
will not sanction a restriction of the rule to attorneys who are actually 
practitioners of the court in which the suit originated. 
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wuld ; Those reasons are of easy conception, and are well known and thor- 
ter- oughly understood by the profession ; hence, it becomes unnecessary to 

. j enter into details on the subject. The elevated standard which the 
2 2 learned profession must occupy in public esteem makes it the impera- 
and tive duty of courts to exact a rigid compliance with a rule calculated to 
8 to , enhance the honor and usefulness of the profession, even when the 
ein transaction shows no unfairness of dealing or desire to obtain undue 
eti- : advantage. In our opinion, the present instance presents a dealing of 
hat that character, and our conclusions can justify no inference to the det- 

riment of this plaintiff. ‘ But under our sense of duty we cannot escape 
aed ; the conclusion that his purchase of the claim now in suit is stricken 
the 4S ‘with the nullity contemplated by the article now under consideration. 
the Buck & Beauchamp vs. Blair & Buck, 36 Ann. p. 16; Duson vs. 
Dupré, 33 Ann. 1131; Watterson vs. Webb, 4 Ann. 173. 
We are not yet informed by the judge who tried the-case below as to 
4 which of the defenses prevailed in his mind, but we reach the same 
: a conclusions on the merits of his decree, in so far as it affects the rights 
“ | soo W.. R. Milllls. 

: * But nothing in our decree or in our opinion is to be construed as 
ch : affecting the rights of the original plaintiff under the issues raised by 
io. . in the defendant’s answer, as she was not a party to the appeal. 

i . i Judgment affirmed. 
he 
of 
as No. 8955. 

HENRIETTA Davipson vs. HENRY LINDOP. 

d- The prescription established by law for privileges resulting from taxes, dees not apply to 

e, mortgages therefor, affirming State ex rel. Jackson, 34 Ann. 178. The prescription 





provided in sec. 36 of Act 96 of 1877, only applies to future taxes. As to such taxes it is 










ts 
d merely a statute of prescription operating as a defeuse in bar of action and judgment, 
: and does not apply to city taxes which have been reduced te judgment recorded as pro 
1- vided by law. Article 176 of the Constitution fixes a limitation of three years on the 
nD excepted privitleges for taxes, only when unrecorded and the limitation does not apply 
i to recorded privileges. 
PPEAL from the Civil District Court for the Parish of Orleans. 
ll Monroe, J. 
d B. R. Forman for Plaintiff and Appellant. 
y 


J. C. Egan, Attorney General, John McEnery and W, B. Sommerville, 
contra, 
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The opinion of the Court was delivered by 

FENNER, J. Plaintift, holder of a conventional mortgage inscribed 
in August, 1871, foreclosed and bought the property under an adjudi- 
cation made on March 8, 1881. 

On April 6, 1883, she took a rule to cancel all inscriptions for State 
-and city taxes more than three years old, on the ground of prescription. 

}. The State taxes involved are those of 1871, 1875 and 1880. 

So far as the tax of 1880 is concerned, its inscription was not three 
years old at the date of the rule or judgment thereon. 
| Those of 1871 and 1875 are recorded as mortgages and are fully cov- 
ered by our decision in State ex rel. Mrs. Jackson vs. Recorder,:34 Ann. 
178,:to which we adhere. 

2. The city taxes involved are those for the years 1871 to 1879 inclu- 
sive. 

Section 20, of the city charter of 1879, provides: ‘‘That the taxes 
assessed and levied by virtue of this act * * * are hereby declared 
to be a lien and privilege upon said property, * * * and said lien 
and privilege shall exist in favor of the city of New Orleans * * * 
until the same shall be fully paid; and the same shall be paid in pref- 
erence to all mortgages and encumbrances other than taxes due the 
State.” 

Under this law the tax privileges of the city of New Orleans were 
practically imprescriptible. It remained unaffected by any subsequent 
legislation until Act 96 of 1877. Sections 36 and 102 of that act, taken 
together, leave the impression that they were intended to apply to tax 
privileges in favor of the city of New Orleans as well as to others. But 
they manifestly apply only to future taxes. The language is: * That 
from the filing of the assessment rolls, as provided in this act, the prop- 
erty therein mentioned shall be affected with a lien, privilege and right 
of pledge, * * * provided that the privilege and right of pledge 
be not considered as lasting for a longer period than three years.” It 
is obvious that the privileges referred to are those arising from the 
recording of assessment rolls to be made thereafter, “‘as provided in 
the act,” and these privileges are to be subject to the prescription of 
three years. But, clearly, privileges existing for prior taxes are en- 
tirely outside of the language and meaning of the law. 

Conceding then that the law applies to the taxes of the city of New 
Orleans, after its passage, it is, nevertheless, merely a statute of pre- 
scription, subject to interruption in the modes provided by law and 
applicable only as a defense in bar of action and judgment. 
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But here we find that, in every case, the city had sued and recovered 




































bed judgment, with recognition of the lien and privilege, which had been 
di- recorded in the mode prescribed by law. This removes these taxes from 
4 ___sCthe operation of the statute. 
ate a It only remains to consider the effect of Art. 176 of the Constitution, 
on. ; _ which reads: 
| ‘“‘No mortgage or privilege on immovable property shall affect third 
ree 7 persons, unless recorded or registered in the parish where the property 
4 is situated, in the manner and within the time as is now or may be pre- 
asi scribed by law, except privileges for expenses of last illness, and } priv- 
an. ; ileges for taxes, State, parish or municipal, provided such privilege 
4 shall lapse in three years.” 
lu- The language has not the clearness which should characterize a con- 
stitutional provision; but we are satisfied the limitation of three years A 
es _} ‘only applies to the special privileges named when they are unrecorded. a 
ed We understand the article to mean and to say, that no unrecorded priv- 
en q ilege shall affect third persons, except the special ones mentioned, 
° } ~~ which, though unrecorded, shall have effect, “provided such (unre- 
f- corded) privileges shall lapse in three years.” To hold otherwise 
ne #° ~=e would be to impose upon these favored privileges, when recorded, a 
term of prescription not applicable to other recorded privileges. The 
re purpose of the Constitution was to discriminate in favor of, not against, 


at : these privileges. The article, under this view, has no application in 
the instant case. 








n 
x F We concur, on all points, with the district judge. 
it : Judgment affirmed. 
t Rehearing refused. 
‘i EF 
. 
it 
R No. 8962. 
t ALLEN, West & BusH vs. SUN Mutua INSURANCE Company, 
e a Where the lessee of a plantation builds a ginhouse upon it under an agreement with his 
1 4 lessor that the latter shall buy the ginhouse and its appurtenances at the close of the 
f 4 lease at a price to be then agreed on, the lessee is owner of the ginhouse and has an 


‘ insurable interest therein, and will recover on a policy therefor, the fire having eccurred 
- q during the lease. F 

PPEAL from the Civil District Court for the Parish of Orleans. 
“ Houston, J. 





A, Goldthwaite and Branch K. Miller for Plaintiffs and Appellants. 
Leovy & Kruttschnitt for Defendant and Appellee. 
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The opinion of the Court was delivered by 

MANNING, J. This suit is upon a policy of insurance for eighteen 
hundred dollars, the value of a gin-house, cotton-press, gin-stand 
engine, shafting and belting destroyed by fire. The value of the 
engine and boilers, $450, was eliminated from the demand on trial 
below, and it must submit to a further reduction because of the 4 
country clause. 

The defence is a denial of ownership or any insurable interest in the 
insured, and nullity of the policy by reason of the failure to disclose 
the nature of his interest. 

The plaintifts are a firm of New Orleans, factors of 8. & T. L. Morrow 
a planting firm of Tensas. The gin-house, etc. is on the Tensas plan- 
tation which was cultivated by the Morrows, and was insured by the 
plaintiffs for account of the planting firm, 

The Morrows were cultivating the plantation under a lease. They 
built the. gin-house, and’ their lessors were to buy it of them at a price 
to be agreed on at the termination of the lease. The fire occurred 
pending the lease. é 

There is testimony of a modification of this agreement, and of the 
impressions of the lessors of how the ownership stood or was to stand, 
and arguments thereon that if so and so was the agreement then the 
ownership was in this or that one, but both the Morrows state the 
agreement was substantially as above, and they had the best means 
of knowing what it was. a 

Upon the ascertainment of this fact the defence collapses. The Mor- 
rows had an insurable interest and had truthfully disclosed it. 

It is therefore ordered and decreed that the judgment of the lower 
court is reversed, and that the plaintiffs now have judgment against 
the defendant for one thousand and twelve 50-100 dollars with legal 
interest from judicial demand and for costs of both courts. 

Rehearing refused. 








‘ No. 922). 
Tue State ex REL. N. W. Haus vs. JupGe Drvision C, Crvi Dts- 
TRicT COURT FOR PARISH OF ORLEANS. 
A Prohibition does not lie to prevent a court which has jurisdiction ratione persone and 
* ratione materie from entertaining a suit to remove a tutor, where it appears that, after 


exceptions to the jurisdiction on the ground that the case was not allotted as the Censti- 
tution requires have been overruled, the defendant has filed an answer praying for trial 


by jury. 
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Although by thus joining issue he has not waived his right to have the judgment overruling 
his plea reviewed on appeal, still he has, by asking to be tried, abandoned his right to in 




































~ voke the powers of this Court, in the form of a Prohibition, He should have done so 

nd after his plea was overruled and before answerin g. The application comes too late 

a A PPLICATION for Mandamus, Prohibition and Certiorari. 

» f = 

ie ; A. J. Ker and J. Michtnard for the Relator. 

he 

se ’ 

The opinion of the Court was delivered by 

ow . i BERMUDEZ, C.J. This is an application for writs of mandamus, pro 

n- hibition and certiorari. 

he . a The relator complains that the district judge has usurped jurisdiction 

. i over him as tutor by nature of his minor children, in proceedings 

ey g which were not allotted to him under the constitutional requirements. 

sey His main averments seem to be: that he was confirmed as such tutor 

od in the succession of his deceased wife ; that his minor children, having 
inherited by representation of their mother in the successions of their 

he maternal grandfather and grandmother, a partition of the property 

d, composing the same was ordered ; that the same took place by sale; 

he that the minors’ share of inheritance, in cash and notes, was ordered by 

he : a family meeting to be invested in property, in their name, by the tutor 

-” and under-tutor jointly ; that on grave charges against him for derelic- 
tion of duty, the under-tutor took a rule against him to punish him for 

a contempt, for not carrying out the instructions of the family meeting, 

re and also another rule to compel a deposit of the money and notes in 


} bank ; that subsequently the court suspended him, ordered him to turn 
as over the notes to the under-tutor, and directed the bank to retain the - 
al funds on deposit with it; that subsequently the court ordered the notes 
to be deposited with the judicial depository in the name of the minors ; 
that the court afterwards directed the under-tutor to institute proceed- 
ings for the tutor’s removal ; that exceptions were filed to the jurisdic- 
tion ot the court in said case, on the ground that it had not been allot- 
ted as the Constitution provides; that said exceptions were overruled 
s- and that the case was put at issue by an answer, accompanied with a 
prayer for a jury. 





The district judge returns that he is justified in his conduct for sev - 
eral reasons. He states that the relator never objected to the jurisdic- 
tion of his division and to the form of the proceedings against him; 
that the facts disclosed, in the course of the proceedings anterior to the 
49 
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suit to remove establish, not only that the tutor does not take charge of 
the persons of his minor children, but squanders their estate. 

The course pursued by the district judge was dictated by a proper 
sense and appreciation of his sworn duties as the tutor of tutors. This 
is not the first instance in which the exercise of extraordinary powers 
was sanctioned by this Court on the part of a judge similarly situated. 
32 Ann, 324; Succession of Walker. 

But with all those anterior proceedings, this Court has presently 
little or no eoncern, If the order of November 28, 1883, suspending 
the relator, be erroneous, it can be reviewed on appeal. 

The sole complaint is: that the court has assumed jurisdiction in the 
suit to remove, which has not been allotted as the Constitution requires, 
and that the exception to its jurisdiction on that ground was overruled. 

It is unnecessary to consider and determine how far the acquiescence 
and submission of the relator to anterior proceedings may or not have 
authorized the district judge to assume jurisdiction over the suit to re- 
move, as his action can be sustained on different grounds. 

Assuming that those proceedings have never taken place, and that 
the suit to remove relator is the first step taken against the relator, it 
is clear that, if the case had not been allotted, he had a right to except, 
and if his exception had been tiled,and overruled, he could have in- * 
voked the powers of this Court to prohibit the district judge from pro- 
ceeding further in the matter; but relator’s own averments show that, 
instead of seasonably appealing for relief to this Court upon the over- 
ruling of his exception, he has joined issue by answer and prayer for 
a trial by jury. 

The court is competent ratione persone and materie to hear and de- 
termine a suit of that description, when allotted or when the allotment 
has been waived. 33 Ann. 1425. 

However much his exceptions, if well founded, may secure a reversal 
of the judgment on them on appeal, it is clear that, by not addressing 
_ himself to this Court after they had been overruled, and by answering 
and asking a trial by jury, the relator has waived his right to the inter- 
position of the powers of this Court by writ of prohibition, although 
he cannot be said to have thereby abandoned the plea itself. 29 Ann. 
806, 360. 

Application refused. 








No. 9197. 
Tue State oF Louisiana vs. Boy VINCENT. 


It is no bar to an information for manslaughter, that the grand jury has, prior to its filing, 
ignored an indictment for murder, for the same homicide. : 
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Omission in the information, of the averment that the deceased was, at the time of the kill 
ing, ‘‘in the peace of God and of the State,” is no ground for arrest of judgment 
PPEAL from the Thirteenth District Court, Parish of St. Landry. 
Hudspeth, J. 





J. O. Egan, Attorney General, for the State, Appellee. 
Gil & Perrault and G. L. Dupréfor Defendant and Appellant. 





The opinion of the Court was delivered by 

FENNER, J. The following are the alleged errors on which the de- 
fendant claims reversal of the judgment, viz: 4 

1. Denial by the judge a quo of a motion to quash the information 
on the ground that, at the same term which it was filed, the same 
homicide had been presented to the grand jury in an indictment for » 
murder and had been returned by them, “not a true bill.” After such 
finding, it is claimed the district attorney was without authority to file 
an information for manslaughter, based on the same facts. 

We find it impossible to distinguish the case from that of State vs. 
Ross, 14 Ann. 367, where the Court said: “The material question is 
whether the district attorney, at the same term of the court and on the 
same day that the grand jury had ignored the indictment, could file 
the information after this action of the grand jury. Article 103 of the 
Constitution of 1852 provides that prosecutions shall be by indictment 
or information. The State can select either mode, but cannot prose- 
cute by both at the same time. After, however,.it has prosecuted by 
indictment, and the grand jury, not being satisfied by the evidence or 
for other causes, have not found a true bill against the accused, it is 
the same as if the matter had never been before @ grand jury, and the 
district attorney, in commencing new proceedings, has the right to 
select indictment or information as provided by the Constitution.” 

We know of nothing in our later jurisprtndence shaking this doctrine; 
and, indeed, it rests on reason and very ancient authority. 2 Hale, 
243-246; 2 Hawk. Pleas of Crown, C. 35. sec. 6; 1 Whart. Cr. L. sec. 544, 


The contrary contention would give to such a finding of a grand jury, 
the effect of a valid plea of autrefois acquit, of which it does not possess 
the essential elements. 


The right of the district attorney to prosecute for manslaughter by 
information is not questioned, and as that form of proceeding reaches 
the court without the intervention of a grand jury, the objection to 
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proceeding at the same term, which would exist to a second proceeding 
by indictment for the same offense before the same grand jury, does 
not arise. 

2. It is claimed that the judge erred in overruling the motion for new 
trial, on the ground of newly discovered evidence. In absence of any 
bill of exception to the judge’s ruling on this motion, we cannot con- 
sider his action. 

3. In a motion in arrest of judgment, the information is attacked as 
fatally’ defective, because not containing the allegation that the de- 
ceased, when killed was “‘in the peace of the State and of God.” This 
objection talls for,no further remark than to say that it is well settled 
that the omission of this averment is no ground for arrest of judgment. 
5 Whart. Cr. L. sev. 1055; Com. vs. Murphy, 11 Cush. 472. 

The objection here appears nowhere except in the motion in arrest. 
Other errors assigned are frivolous. 































Judgment affirmed. 
” 
No. 9065. : 
EDWARD IRWIN vs. GREAT SOUTHERN TELEPHONE AND TELEGRAPH 
CoMPANY. 


Where from the allegations of the plaintiff it appears that the apprehended injury is com- 
pensable by money, and the bond for the dissolution of the injunction covers the sgm 
fixed by the plaintiff as damages, no appeal will lie from the order of dissolution. 

PPEAL from the Civil District Court for the Parish of Orleans. 
Lazarus, J. 





T. Gilmore & Sons for Plaintiff and Appellant. 
Bayne & Denégre for Defendants and Appellees. 





On Motion To Dismiss. _ 

The opinion of the Court was delivered by > o 
MANNING, J. The motion is based on the allegation that the order ~ 3 
appealed from is interlocutory and cannot work irreparable injury. ; @ 
The suit is an injunction of erecting a telegraph pole in front of the 
plaintiff’s property because it will interfere with access to it, and will ~ 
obstruct his lights and view, and will become a permanent nuisance. © 
On application of the defendant the injunction was dissolved on a bond — 
of $2,500, under art. 307 Code Prac. The appeal is from this order for © 
dissolution. A 
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The sum claimed as damages in the petition is ‘over two thousand 
dollars.” The bond required of the defendant covers the full claim. 
We have held that an order dissolving an injunction cannot work irrep- 
arable injury where the bond upon its dissolution equals the amount of 
J ; damages that will be sustained, Osgood v. Black, 33 Ann. 493, and that 
y = when the plaintiff alleges that the act complained of is compensable by 
- money, the injury which he apprehends is reparable. Levine v. Michel, 
| 34 Ann. 1181. 








































s | It does not appear from any of the allegations of the plaintiff that 
- - the injury apprehended is of such nature that it cannot be compensated 
s a by money, e. g. the injury to the balcony of his building in weakening 
— its support may be repaired by the sum required to strengthen it as 
— before—the diminution of rents, by the sum lost during the pendency 


of the suit, etc. ; 
The appeal is dismissed: i 











J No. 9137. 

Mrs. M. M. Apa LANE AND HvusBaAnpD ys. Rost. 8. CAMERON AND 
. @ LupLow McNEELY. 
y ‘a Defendants’ title under a judicial sale is attacked by plaintiff on sundry grounds: 


1. Itis charged that the sheriff who made the sale was one of the purchasers thereat. The 
evidence negatives the charge. 


H ¢ 2. That the sheriff's deed to the purchasers is not in the form prescribed by law. The ad- 
Z : : judication was sufticient to convey the title. 

a- > @ 3. That there was no seizure of the property. The sheriff did seize, but as the property 

m1 7 was only an undivided half-interest, the whole of which was owned and pessessed by 


plaintiff, he did not maintain a keeper. He could not take physical possession or divest 
plaintiff's possession which was per my and per tout. Moreover, plaintiff was repre- 
sented at the sale by her attorney, who took part in the bidding and offered in her behalf 
to take defendants’ purchase and furnish the twelve months’ bond, and no objection was 
urged on ground of defective seizure. She is estopped. 
4. That there was no legal appraisement. The same estoppel applies and, besides, the ap- 
a praisement was legal. 
Pat 5. That the defendants failed to comply with adjudication by furnishing a valid twelve 
i months’ bond. In this matter plaintiff has no interest. 
ss 6. That the bid did not exceed the prior special mortgages on the property. The mortgage 
- @ certificate did not show any prior special mortgage. Plaintiff, who was only a third 
zy possessor, is incompetent to raise questions involving the existence, record and rank of 
e an alleged mortgage, which we cannot decide in absence of the creditor of that mortgage. 
J . That the thing sold was a litigious right and that one of the purchasers was a deputy 
ie = clerk of the court. So far as the title is concerned there was no litigious right involved . 
iT bee . ‘ As to the litigated encumbrance by the alleged mortgage above referred to, that can only 
: be opposed by the encumbrancer. 
0. a a A defendant in writ is not permitted to attack the sale of his property thereunder, on the 
ground that the price of adjudication is not in excess of an anterior conventional encum- 
brance, where the creditors, in whose favor it exidts, has filed a third opposition, claim- 
ng to be paid out of the proceeds of sale. 


eee: 
-t 
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PPEAL from the Twelfth District Court, Parish of Grant. 
Barbin, J. 


E.D. White, Jos. P. Hornor and F. W..Baker for Plaintiff and Appellant. 
Robt. P. Hunter and J. C. Wickliffe for Defendants and Appellees. 




































The opinion of the Court was delivered by 

FENNER, J. Lionel L. Levy held a judgment against W. S. Calhoun 
operating as a judicial mortgage on his immovables from the date of 
its recordation in the parish of Grant, viz: July, 1870, 


Mary S. Calhoun, the mother of W. S. Calhoun and of plaintiff, Mrs. 
Lane, died in 1871, and her two said heirs accepted her succession and 
were put in possession thereof, whereby the undivided half of her 
property thus falling to W. 8. Calhoun became affected by the judicial 
mortgage resulting from the recordation of said judgment. 


In 1873 W. S. Calhoun sold his interest to his sister, Mrs. Lane, 
whereby it became necessary for Levy to proceed by hypothecary ac- 
tion against her, in order to subject said property to his judgment. 

‘ 


Such an action was brought in which she was personally cited, and 
resulting, after due proceedings, in a final judgment recognizing the 
mortgage “upon the undivided one-half interest formally belonging to 
W. 8S. Calhoun in the property belonging to his mother, Mary S. Cal- 
houn, deceased, and more particularly described as follows, viz: ‘ set- 
ting forth specifically the properties here in contest, besides others 
situated in the parish of Rapides. The judgment proceeds to recognize 
the operation of the judicial mortgage as unaffected by the sale from 
W. S. Calhoun to Mrs. Lane, and to order and decree that the -said 
above described property, or so much thereof as may be necessary, be 
seized and sold according to law, to pay the said judgment and judicial 
mortgage, etc.” 

Under this judgment, a writ of seizure and sale was issued describing 
the property fully, under which the undivided one-half interest in the 
Grant parish property was seized and advertised for sale for cash. 

There being no sale at the cash offering, the property was readver- 
tised for sale on twelve months’ bond, and was finally adjudicated to 

+ defendants, who furnished the bond and received the sheriff’s deed. 

Plaintiff brings the present action in which she alleges ownership 
and possession of the property; that defendants, pretending to be 

owners of part thereof are attempting to take possession; that their 
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pretended ownership and title are null and void for various reasons set 
forth ; and she prays for relief by injunction and for a judgment de- 
creeing the pretended title of defendants to be null and void. 


It is unnecessary to notice the proceedings further; nor is it essen- 
tial to classify the action as to its nature. The entire merit of the case 
hinges on the question of the validity of defendants’ title which is dis- 
tinetly and properly put at issue. 


Amongst a multitude of objections to that title, the appellant plain- 
tiff urges the following only as “ necessary to be considered,” and we 
shall treat them in the order in which they are presented in the able 
brief of her counsel. 


1. That the sheriff himself, who made the sale, was one of the pur- 
chasers. If the fact alleged were sustained by the evidence in such 
manner as to show that the sheriff was, directly or indirectly, actually 
or contingently, a purchaser, we should not hesitate to strike the sale 
with nullity.. This would result, not Only from the express provision 
of section 157, Revised Statutes, but, even independently thereof, from 
the common principles of honesty and morality. 


But the evidence distinctly and unequivocally negatives the allegation. 
The only convection the sheriff is shown to have had with the matter is 
this: after the adjudication and after the defendants had procured the 


_ names of several sureties on the twelve months’ bond, and had pre- 


sented the same to the sheriff for acceptance, the counsel for the seizing 
creditor objected to its sufficiency, whereupon defendant, McNeely, 
asked Mr. Teal, the sheriff, to sign the bond personally as surety, and 
Teal, saying that he was good for the amount of the bond, consented 
to sign and did sign it. 


It appears that, in order to obtain sureties, defendants had held out 
as inducement that upon paying their pro rata of the investment, they 
should have an interest in the property. One of the defendants, 
Cameron, testifies that he thinks he stated this to Teal before he signed 
the bond, but is unwilling to swear to it. Teal, on the other hand, 
swears positively that Cameron is mistaken and that he received no 
such communication. It would be going great length to charge Teal 
with perjury upon the mere vague impression of Cameron to the cor- 
rectness of which he is unwilling to swear. But, even were we to do so, 
we are not prepared to say that the signature of the sheriff would 
invalidate the bond or the sale. Defendants had already tendered 
securities. The law is clear that ‘the sheriff, being the creditor's 
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agent in taking the bond, is liable to him (upon proper proceedings) if 
he accept insufficient, and, to the purchaser if he refuse sufficient, 
security.” Wells vs. Moore, 3 Rob. 154. 


Under this bi-lateral responsibility, the sheriff was bound to act 
upon the security offered. It is not shown that it was insufficient, or 
that if the sheriff had rejected it, he would not have been liable to 
defendants. The seizing creditor has no other lawful interest than to 
get a safe bond. If the sheriff’s personal signature added to the secu- 
rity, we see no room for complaint on his part and no such complaint 
is presented here. As to the plaintiff, Mrs. Lane, it does not appear 
that she is concerned in the question. The purchasers’ rights surely 
cannot be destroyed by the fact that the sheriff consented to sign the 
bond. Had he refused, non constat that the security already offered was 
not sufficient and would not have been accepted, or, if declined, that 
they would not have given other additional security. 


2.. That the sheriff’s deed to defendants was not in conformity to the 
requirements of articles 693, 694 of the Code of Practice. The variances 
are insubstantial; but, in any event, in view of the full proof of the 
adjudication, and of articles-695 and 690, C. P., and 2608 C. C., and 
repeated adjudications of this Court on this question, the learned coun- 
sel will hardly expect us to consider these objections as serious. 


3. That there was no seizure of the property. The return shows that 
he seized and that he duly served notice of seizure upon Mr. and Mrs. 
Lane. The sheriff, in his testimony, says: ‘‘I appointed no keeper. I 
_ considered myself in possession, being upon the property every day.” 


The property to be seized’was only the undivided half interest., The 
whole was in possession of Mrs. Lane as owner, and the other undi- 
vided half was not subject to the seizure. That half interest existed 
in every fragment of the soil. The sheriff could not divest her posses- 
sion or take any exclusive of hers. How was he to take the property 
into his physical custody without divesting hers, which he had no right 
todo? The utmost he could have done would have been to establish 
himself as joint possessor with her. The object of actual seizure is to 
terminate the possession of the seized debtor and to destroy the indicia 
' of untrammeled ownership resulting from the debtor’s title and posses- 
sion combined. Where the possession is such that it cannot be law- 
fully disturbed, as in this case, it would seem that there would be no 
more necessity for appointing and maintaining a keeper than in the 
case of property in the possession of a tenant under lease. 
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But, in any event, the evidence establishes that defendant was rep- 
resented at the sale by her attorney, who took, in her behalf, an active 
interest in the proceeding, and who suggested to the attorney of the 
seizing creditor to bid, and who afterwards offered, in her name, to 
take defendants’ place as purchaser and to furnish the bond required 
of them. No opposition was made to the sale on the ground of any 
irregularities in the proceedings, and we consider that she is estopped 
from urging such objections now. Mullen vs. Follain, 12 Ann. 838. 

4. That there had been no legal appraisement of the property. The 
estoppel just mentioned also applies to this point; though the record, 
in our opinion, establishes fully the legality of the appraisement. 

5. ‘That the defendants had failed to comply with the adjudication 
by giving a valid twelve-months bond. 

We have puzzled our wits in vain to discover what interest plaintiff 
can have in this question. The bond has been given and accepted by 
the sheriff. It is for the exclusive benefit of the seizing creditor or 
others having claims upon the price. If they are satisfied, plaintiff 
may well hold her peace. 

6. That the adjudication was not legal because the bid did not exceed 
the prior mortgages on the property. 

To maintain this point, plaintiff seeks to establish the existence and 
priority of a special mortgage in favor of the Mechanics and Traders’ 
Bank, which did not figure on the official certificate of mortgages. The 
want of interest or power in plaintiff to raise this question is apparent 
from the fact that, in its assertion she presents for our determination, 
in the absence of the bank, a number of nice questions as to the exist- 
ence, validity and rank of the bank’s alleged mortgage, in the determi- 
nation of which the bank is vitally interested, and which we must ab- 
solutely refuse to consider without a hearing of the bank. 


Her counsel says that this objection of Want of interest is answered 
by the case of Lawrence vs. Birdsall,-6 Ann. 688, wherein it was held 
that such nullity could be urged by defendant. But in that case the 
defendant was the personal debtor, and remained bound for whatever 
part of the debts had not been satisfied by the sale of his property. His 


_interest that his property should not be sold at a less price than the 


law required was obvious. But plaintiff here is only liable as third 
possessor of mortgaged property, without any personal liability for 
either the seizing creditor’s or the bank’s debt. What does it matter 
to her whether the property sold for only $4500, or for $4500 plus the 
bank’s claim, since, even in the latter case, there would remain a large 
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deficit due on the mortgages priming her title; and since, in any event, 
she cannot be held for a dollar beyond the price of the property? 

7. That the sale was that of a litigious right, and that one of the 
defendants having been at the time of the purchase an officer connected 
with the court in the capacity of deputy clerk, the sale is null under 
the provision of C. C. art. 2447. 

The Code imposes two classes of restrictions upon the acquisition of 
litigfous rights: 

First. As to all persons, it provides that the title acquired by trans- 
feree may be divested by the debtor’s paying to him the price of the 
transfer. Art. 2652. 

Second. It strikes with nullity purchases by public officers connected 
with courts of justice of litigious rights falling under the jurisdiction 
of the tribunal in which they exercise their functions. Article 2447. 

Under the former article it has been repeatedly decided that it ap- 
plied only to conventional transfers, and not to judicial sales. Early 
vs. Black, 12 La. 205; Succession of Tilghman, 11 Rob. 124; D’Apre. 
mont vs. Berry, 6 Ann. 464. 

It is contended by defendants that a like distinction applies to the 
prohibition under article 2447. Much might be said in support of this 
contention if the question were open; but it has twice been decided 
that the article applied to judicial sales. Copley vs. Moody, 2 Ann. 
487 ; McCarty vs. Splane, 8 Ann. 482. 


The question remains, whether the thing sold was a litigious right, 


There is no dispute as to the validity of Levy’s mortgage and judg- 
ment and as to the right to have the property sold. There is no dis- 
pute as to W. S. Calhoun’s heirship or to his original title to the prop- 
erty, or as to the title of Mrs. Lane derived from him. The thing sold 
possesses in itself no feature of a litigious right. The only matter of 
litigation affecting the case in any manner is that touching the exist- 
ence and rank of the Mechanics‘and Traders’ Bank’s alleged mortgage. 
But the bank had filed a third opposition in the proceeding under 
which the sale was made, in which it claimed to be paid by preference 
out of the proceeds of sale. How a dispute over the distribution of the 
proceeds of a sule can make the thing sold a litigious right, we do not 
perceive. 

But, besides, it has been held that the nullity resulting from a pur- 
chase in violation of article 2447 is a relative nullity, in the sense that 
only one whose right is violated can invoke it. N.O. Gaslight Co. vs. 
_ Webb, 7 Ann. 168. 
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The case ot Consolidated Association vs. Comeau, 3 Ann. 552, relied 
on by plaintiff’s counsel, negatives, rather than sustains, her right to 
set up this objection. ‘There, the purchase had been made during the 
pendency of a litigation in which the Consolidated Association was 
seeking to subject the property to a mortgage claimed by it. The pur- 
ehaser, attorneys of the court, opposed their title derived by this pur- 
f : chase to the litigating mortgage creditor. The court said: ‘‘The naked 

i title they had a right to buy; but so far as the question of encumbrance 
! q ; was involved, and so far as they avail themselves of their purchase to resist 


. . a the claim of plaintiffs, the purchase is a nullity, and can \ confer no 
. | rights.” 
] 4 From this it clearly appears that defendants’ title is not questionable ; 


| . | and that is only when their purchase stands in the way of the litigating 
} mortgage creditor that the latter may invoke its nullity so far as it 
forms an obstacle to his right. 
Obviously, the plaintiff here has no concern.with anything but the 
question of title, and cannot be listened to in championing the rights 
" which, if they exist, adhere to the bank alone. : 
4 Our investigations leave no doubt in our minds that plaintiff has no 
valid ground upon which to contest this sale. 
Judgment affirmed at appellant’s cost. 





ON APPLICATION FOR REHEARING. 

BermupDEz, C.J. The only grounds upon which this application 

could be sustained would be: that the price of adjudication was not in a 

excess of an alleged anterior conventional encumbrance, and that the % 
plaintiff here, defendant in writ, had an interest in seeking the nullity 

of the sale, although perhaps not personally bound for the debt secured . an 

by the mortgage; but when it is considered that the creditor whose ray 

rights the plaintiff herein seeks to champion has filed a third opposi- ae 

tion, asking to be paid out of the proceeds, and has thereby ratified ee 

the sale, the seeming foundation gives way and the superstructure falls a 
through. This we say without prejudice to any adverse rights of that Am 
e! opponent. 
‘ Rehearing refused. 
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The action to annul a judgment for fraud of the plaintiff must be brought within a year after 


its discovery, and the interruption begins from the service of the citation and not from 
the filing the suit. : 
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PPEAL from the Twenty-fourth District Court, Parish of Plaque- 
mines. Livaudais, J. 


EE. Howard McCaleb for Defendants and Appellees. 


The opinion of the Court was delivered by 


MANNING, J. A judgment was rendered against the plaintiff in fave. 
of the defendant on March 24, 1882. This suit is to annul that judg- 
ment on the ground that it was obtained by fraud and ill-practice. 


The judgment was a confirmation of a default, and the alleged fraud 
is a deception, charged to have been practiced upon Duplessis by the 
attorney of the defendant in this ;—that he was advised by that attorney 
not to employ a lawyer to defend the suit as it would be compromised, 
that he offered a compromise which, was accepted, and when calling on 
the attorney to perfect it, he was put off on the pretext of pressing 
business from time to time until the day when, to his great consterna- 
tion, he was served by the sheriff with the notice to vacate, this being 
the first intimation he had of the existence of the judgment. There is 
much more of like tenor. 


It is a fabrication out of whole cloth. The plaintiff himself on the 
witness stand says he knew ofthe judgment the day after it was ren- 
‘dered. It was not signed till a week after that, during which time he 
had ample opportunity to have taken any measures open to him, and 
this was of course some time before service of the sheriff’s notice. 


The story of the attorney’s alleged deceit and cozenage is rejected 
without hesitation. Mr. M’Caleb’s character and uniform conduct for- 
bids‘a moment’s credence being given to it. He denies it in toto as a 
witness and is fully corroborated by those who were present, even by 
the plaintiff’s sister. - 

Prescription would have barred the present suit even if not against 
the plaintiff on the merits. That of one year was pleaded. This suit 
was instituted, that is to say was filed, March 3, 1883 within the year, 
but citation was not served until Sept. 4, 1883. 

The action to annul a judgment for fraud must be brought within 
the year of its discovery, and the year must be reckoned from the date 
of service and not from the filing of the suit. Code Prac. art. 6); 
Stafford v. Smith, 6 La. 91; Rev. Civ. Code, art. 3518. 


Judgment affirmed. 
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e- 
No. 9148. 
Mrs. M. T. PreKin AND HusBAND vs. THE SHERIFF ET ALS. ‘ 
The assignee, asa general rule, can acquire no greater rights than his assignor, and is bound 
by estoppels which were binding on the latter. 
PA Where property is leased or rented the Code of Practice forbids the sheriff, in levying ex 
ecution, from taking possession. In such case actual seizure is not essential, but notice 
ee of seizure is sufficient. f 
' Failure to collect rents during seizure may render sheriff liable to seizing creditor, but does % 
“ not invalidate the seizure. 
PPEAL from the Sixteenth District Court, Parish of East Felici- 
U ana. Wedge, Special Judge. = 
e 
y ' , 
| T. B. Lyons and Ellis & Ellis tor Plaintiff and Appellee. a 
" T. J: Kernan for Defendants and Appellants. . ja 
4 ‘7 
. . 5 The opinion of the court was delivered by 
; | a FENNER, J. On March Sth, 1879, defendants, Fuqua, tutor, and Miss 


. a Clinton, under execution on a twelve months’ bond, claim to have 
7 seized a house and lot in the town of Clinton, then belonging to L. M. i 
. P Pipkin, husband of the present plaintiff. ie 


In April, 1879, L. M: Pipkin, the owner and seized debtor, filed a y 

r petition in which he judicially alleged that the sheriff had seized and 
was about to sell the property and upon grounds therein set forth, none 
of which attack or impeach the validity of the seizure, applied for and 
obtained an injunction restraining the sale. 


During the pendency of this injunction proceeding, his wife sued for 
and obtained a judgment of separation of property, including a moneyed 
judgment against him. 

He then executed a dation en paiement in her favor, by which he trans- 
ferred to her this property in satisfaction of her judgment. 

Subsequently, his injunction suit was finally decided against him, 
and the defendants again proceeded with the sale of the property 
under their original execution. 


Thereupon the plaintiff wife instituted the present action, in which 
4 she alleges ownership of the property under her dation en paiement, 
4 avers that the same passed to her free from any privilege resulting 
from the execution of defendants’ fi. fa., for the reason that no valid 
seizure was made thereof, and applied for and obtained an injunction 
against the sale. 
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Defendants, among other grounds, plead: First, that she is estopped 
from denying that the property was seized, by the judicial admissions 
of her husband and assignor contained in his original injunction peti- 
tion; second, that the seizure was legal and valid. 

Both grounds are fatal to the plaintiff’s pretensions. 

1. It.is obvious that L. M. Pipkin could not be heard in such an 
action as the present for two reasons: first, because he could not con- 
tradict his judicial admission that the property had been seized, and, 
second, because he was bound to allege all his grounds of opposition to 
the sale in his first suit and could not resort to successive injunctions. 
His, wife, as his assignee, can acquire no rights which he did not pos- 
sess and is bound by estoppels which were binding on him at the date 
of her acquisition. The relation of husband and wife which existed 
between them has no influence upon the question. She stands like any 
other transferree. 


_ If the seizure was incontestable by the husband, he could not trans- 
fer to any other a greater right than he himself possessed. 


2. The objection to the seizure is that the sheriff did not take actual 
possession of the property but only served notice of seizure on the 
debtor. 

It is undoubtedly true that, as a general rule, the law requires, in the 
country parishes, an actual taking and holding of possession by the 
sheriff to constitute a valid seizure. But the law itself makes a distinct 
exception in the case of immovables which are leased or rented. C.P. 
657 ; Decoux vs. Bank, 2 Ann. 157. 


In that case, the sheriff is not required or permitied to take the prop- 
erty into his custody. The ceremony of going on the property and 
immediately retiring therefrom, would be too idle and objectless to 
suppose that it was within the contemplation of the law. In sucha 
case we hold that due notice of the seizure to the owner and judgment 
debtor is all that the law requires. 


It is admitted that this property was leased at the date of the seizure. 
Due notice was served upon the owner and debtor. The tenant, though 
not in an official or formal manner, was notified of the seizure. Nor is 
the case affected by the failure of the sheriff to demand and collect the 
rents. That may involve a question of his responsibility to the seizing 
creditor, but does not affect the seizure of the property. 


It is, therefore, ordered and decreed that the judgment appealed from 
be annulled, avoided and reversed ; and it is now ordered, adjudged 
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and decreed that there be judgment rejecting plaintiffs’ demand and 
dissolving the injunction, plaintiffs and appellees to pay costs in both 
courts. 


On APPLICATION FOR REHEARING. 

Pocuk, J. Mrs. Pipkin: enjoined the seizure of a piece of property 
seized as her husband’s, on the ground that she had acquired the same 
since the pretended seizure, and on the further ground that there has 
been no legal or valid seizure of the same. 

Our decision maintained the plea of estoppel on the ground that the 
wife as transferree of her husband under a title executed subsequently 
to the alleged seizure, was bound by his judicial admission, made in a 
previous suit for injunction instituted by himself with a view to re- 
strain the same seizure, in which he had not only admitted, but had 
alleged, the legality of the seizure which he had sought to arrest on 
other grounds. 

In applying for a rehearing, her present counsel urge with confidence, 
and argue with great zeal, that we had entirely misunderstood the real 
issue in the case. 

Thejr contention is, that the real issue hinged upon the validity of 
her title as affected by the nullity of her acquisition of the property, 
while it was in the possession of the sheriff under execution. They 
argue that when the dation en paiement was made in her favor by her 
husband in August, 1879, the writ under which the sheriff had seized, 
and which had issued in Maich preceding, had expired in May follow- 
ing, and had not been returned and renewed as the law requires ; and 
that therefore the property was not under seizure at the date of the 
transfer to her. 

Hence, it is asserted that our decision is predicated on an issue which 
was not an element in the case. 

A reference to the petition of injunction shows that no allusion is 
even made to the now alleged extinction of the writ, and nothing in 
the defendants’ answer justifies even an implication that such an issue 
was made in the pleadings. 

The sheriff’s return from which, it is argued, flows the proof that the 
writ was extinct in August, 1879, was not offered in evidence by plain- 
tiff, but by the defendants themselves. 

On the first page of the brief presented to us on appeal by the coun- 
sel who thus represented plaintiff, we find the following statement, 
which is full of significance: “‘The point in this case is, whether on 
March 5, 1879, the sheriff made a valid and legal seizure of certuin 
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property in the town of Clinton.” That was the issue which the de- 
fendant met by their plea of estoppel, and that was the issue which our 
decision disposed of.. Nothing in the record justifies the remotest in- 
ference that any other or different issue was tendered, met or passed 
upon in the lower court. 

The ingenious feat of injecting a new and entirely distinct issue in 
the case on an application for rehearing is as bold as it is impracticable. 
It stands to reason that we cannot sanction such a practice, which is 
repugnant to all known rules of precedence in our jurisprudence. 

Rehearing refused. 





